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IN THE 


Supreme Court of the United States 


OCTOBER TERM, 1891. 


Davin L. HamMonn ef a/.. 


Pla tulifis aT Krror. 


No. 114. 


Jounston, Receiver of the National 


(‘paARA A. Baker AND WaALtrer &. 
Bank Ot the State ot Missouri. | 


Detendaunts in Berror. 


. 

i) ‘ ‘ 

Error To THE Supreme Courr or Tie STATE oF 
\lissourt. 


STATEMENT AND BRIEF FOR PLAINTIFFS 
IN ERROR 


On the 15th day of June, 1874, the plaintiffs 
in error brought this action of ejectment against 
Levin H. Baker (sinee died) and Clara, his wife, for a 
tract of land of about ten acres, situated then in the 
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eounty of St. Louis, but now within the western 
limits of the City of St. Louis. 

The land is part of United States Survey No. 
twenty-five hundred, located under New Madrid 
(‘ertificate No. 161, in the name of Joseph Hunot, 
or his legal representatives.”" (Record, page 26.) 

Both parties to this suit claim title under said 
location, and therefore the validity of the location 
is not in dispute, but only the effect produced on 
the title by the TOL rent stages of the location, till the 
date of the patent, August 350th, 1859, and its ap- 
proval and order of delivery by the Secretary of the 
Interior, November 12th, 1860. And also an Act of 
Congress of June 30th, 1864 (UL S. Statute, vol. 15, 
p. OS1), granting the land covered by the survey 
to Joseph Hunot or his legal representatives, 

The different steps in the chain of title, and in 
the location of the New Madrid certificate, under 
Which the controversy here arises, are, briefly, as 
follows: 

Joseph Hunot was a resident in New Madrid 
county, Missouri, in 1805, at the date of the treaty 
transferring Louisiana from Franee to the United 
States, and was the occupant of, and claiming title to, 
a tract of land in said county as a ‘settlement right.” 
He filed his claim to said) land, in due time, before 
the Board of Cotmuissioners created and continued 
by the Acts of Congress of Mareh 2, 1805 (vol. 
2, p. 325), April 21st, 1806, and Mareh Sd, 1807 
(vol. 3. p. 140). for the purpose of passing upon 
titles of land claimed by the settlers in said territory. 
The claim of Hlunot Wis reyeeted hy said hoard, but 
under the provisions of the Acts of Congress of June 


sth, 1812 (U. S. Statute, vol. 2. p. 748), and 
March °d. ISIS (vol. 2, >. S12). Frederick Bates, as 
recorder of land titles for the territory of Missouri, 
recommended it. for confirmation in his report to 
Congress. dated November Ist, S815. 

That recommendation, with others, was con- 
firmed by Act of Congress of April 29th, 1816 (UC. 
S. Stat., vol. 3, p. 328), thus making a fee-simple 
title to said land in New Madrid county. In May, 
1810, after the claim had been filed before the 
board, but /efore the board had acted upon it, 
Joseph Hunot sold said land to one Joseph Vanden- 
benden by a full warranty decd, creept as against the 
United States. (Reeord p. 16.) On the 4th of No- 
vember, 1815, after Bates had recommended the 
claim to Congress for confirmation, Vandenbenden 
sold said land to Rufus Easton of St. Louis, with 
full marrceuty, except against the United States. 
(Record, p. ih) On the 12th of August, 1816, 
Frederick Bates, as recorder of land. titles, acting 
under the provisions of the Act of Congress of Feb- 
ruary Ith, 1815. commonly known as the New 
Madrid Aet (U.S. Statutes. vol. 5, p. 211), issued 
his certificate number 161 for 480° acres of land to 
“Joseph Hunot or his legal representatives,” stating 
that the HLunot tract of land (describing it) in New 
Madrid county had been materiaily injured by 
earthquakes, and authorizing Hlunot or his legal 
representatives, to locate said certificate on any of 
the publie lands in the territory of Missourt, ‘‘the 
sale of which is authorized by law.” (Reeord, p. 25.) 

On the l4th of November, 1816, Rufus Easton, 
being then the absolute owner in fer of the New 


Madrid land, made an application to the survevor 
of Jands of the United States for the territory of Mis- 
<ouri to Jocate said certificate in Howard county, in 
the western part of Missouri. Whether any action, 
or What action was taken on that application does 
not appear, but on the 16th of June, IS18, said 
easton made anothe ie applieation to the SUPVOCVOR of 
lands to locate said certificate in township 45 N., 
range 7 East, ‘‘the township in which St. Louis is 
situated,’ and giving a general description of the 
land, sections and parts of sections, that he wanted. 
(Reeord, p. 24.) About one vear after that, June 
23d. IS1o. the land he asked for was surveved, or 
platted from other surveys, by Joseph Brown, deputy 
survevor, and became known as United States Sur- 
vey 2,500, “for Joseph THunot or his legal represent- 
atives.”” (Record, p. 25.) This survey was not filed 
or recorded in the office of the recorder of land titles 
till Sannary S. 18335. (Reeord, |). PS.) On the LOth 
of July, ISTO. about fico mechs fle thee plat was made. 
Rufus Easton ade to Willian Stokes a warranty 
deed of two hundred and thirty-four acres, covering 
the southern part of said survey. In the description 
In that deed there is a reference toa ‘eorver in Col- 
onel Samuel Hammond's survey.” Aoi four yours 
after this, by a full warranty deed. dated September 
29th, S25. and acknowledged by Easton and wife 
on the Wh of October, (S235, Rufus Easton and wife 
conveyed to Samuel Hammond two hundred and 
forty acres of said land, and ‘the whole of the tract, 
except 254 acres of the land of said) tract conveyed 
to Willian Stokes ly deed of ISTO. to-wit: 480 
acres, described as follows: “—then he describes the 
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480 acres in the same terms as he did in his apphi- 
cation to have his certificate located. 

In this deed Easton savs: *‘In consideration of 
$1,583 paid me by Samuel Hammond, and pursuant 
to the conditions of a certain bond executed by 
suid Rufus Easton to said Samuel Hammond and 
James J. Wilkinson, dated September 3d, 1818, | 
vrant, bargain and sell, ete.”” This bond purports to 
have been made in less than three months after Easton 
had made his application to locate, and nine mouths 
before the survey was made or plated. No such 
bond ora copy of it has ever been seen or heard 
of except as inentioned in said deed. (For deed, 
ride reeord, page ot.) 

Qin the 22d day of Mav. 1825, in the Supreme 
Court of Missouri, a judgment against Samuel Ham- 
mond forover six thousand dollars, on writ of error to 
the Cireuit Court, was affirmed, and on the 5th day 
of Neptember, 1825 (twenty-four days before the date 
. of the deed of Easton to Hammond), on an execu- 
tion issued from said) Supreme Court, by the elerk 
thereof, against said) Hammond, and ino taver of 
Richard Relf, Beverly Chew and Marv Clark. the 
sheriff of St. Louis county seized sundry parcels of 
land as the property of Samuel Hammond, and 
among them was the 240 aeres afterwards conveyed 
to him by Easton, asa partof the Hunot survey, 
It sold for one hundred dollars, and the description 
by the sheriff is vague and uncertain, but the Su- 
preme Court of Missouri have decided that it) was 
sufficient to cover the 240 aeres. The sale on ex- 
ecution took place on the 8th day of October, 1823, 
and all the lands were bid in by Relf and Chew, 


the plaintiffs in execution. This was one day before 
the deed from Easton and wife to Hlammond was 
acknowledged, and nine days after the date of the 
deed of Easton to Hammond. (Record, pages 71, 
2, 75, 79.) 

Relf and Chew made no conveyance of this land 
till Mareh, 1840, when they conveved it to Peter 
Lindell by the same description as was in the deed 
of the sheriff to them. 

It is in evidence, however, that Peter Lindell 
Was then in Posse sion of the land. and had hee Mi STNCE 
851, and had it all, or nearly all, under fence. 
Lindell held it till he died in 1861, and then in the 
partition of his large estate among his ten nephews 
and nieces, the piece here in’ controversy went to 
his nephew, Levin H. Baker, and he conveyed to his 
wife, the original defendants in this suit; and from 
them by foreclosure of a deed of trust, to the Na- 
tional Bank of Missouri, of which the defendant 
Johnston is the receiver. The land is unimproved, 
except a house and some outbuildings built) by 
Baker more than twenty Vears sInece, 

Samuel Hammond was a resident of St. Louis 
till about 1824, when he left and went to South 
Carolina, and remained there till le died, about 
Is842. 

All of the original plaintiffs, except J. i. D. 
Morrison, are the heirs of Samuel Hammond (mostly 
grandchildren), and claim tithe as such. An un- 
divided interest in said land was conveyed by said 
heirs to said) Morrison in S74, before this suit) was 
brought. All the Hammond heirs were residents 
of the Confederate States during the war. 
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When the sale was made on the execution of 
Relf and Chew and Ciark against Hammond, Octo- 
ber Sth, 1823, the territorial laws of Missouri, as 
to sales of land on execution, were then in’ force. 
Vide Territorial Laws, Vol. 1, p. 120, See. 45, which 
says: ‘The sale shall pass to the purehaser «// the 
estate the debtor had or might lawfully part with. 
in the lands, at the time pudqument was rendered” AN 
copy of the statute is printed as appendix to this 
brief. 

At the date the said judgment against Hatn- 
mond was rendered, no paper of any kind = had 
passed between Easton and Hammond, except ‘‘a 
bond from Easton to Hammond and Wilkinson,” 
referred to as before stated in the deed, and dated 
nine mouths before any survey was made or platted 
by the deputy surveyor. 

[In reference to this part of the case, the plaint- 
its asked of the trial court the following instruc- 
tion: No. Li. ‘'The court is requested to declare 
“the law to be, that under all the documentary ev- 
“idence putin the case, there was, in 1825, no legal 
‘nor equitable title in Samuel Hammond te any 
“part of the land in what is now known as United 
“States Survey 2,500, in the Citw of St. Louis, and 
“that for that reason (having no reference to any 
other) no title, legal or equitable, to any part of 
“said lind was acquired by the purehasers under 
“the levy and sale. by Sheriff Walker, on exeeution 
“against said Hammond in September and October, 
“T8253, as put in evidence by defendants in_ this 
“ease.” (Reeord, page 397.) 


This instruction was given by the trial court, 
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but was overruled by the Supreme Court. Upon 
this part of the ease the defendants asked, and the 
trial court gave, the following instruction: = *‘14. 
“When the putent to Joseph Hunot, or his legal re- 
‘‘presentatives, read in evidence by the defendants, 
‘was issued, the same related at least as far back 
‘"as the time ot the passage of the Act of Congre NS of 
“April 26th, 1822, if not, to June 23d, 1819, which 
“is the time the field surrey was made of the land 
“for which said patent was issued.”” (Record, 
page 590.) 

This last instruction the Supreme Court. of 
Missouri plainly mearutermed in the view they took 
of the **doctrine of relation.”’ as laid down in their 
Opinion, 

Why the defendants’ attorney put the Act of 
Congress of April 26th 1822, into his instruction, 
f never could understand, as that act related only 
to certificates laid not in conformity to sectional 
lines, and requiring locations to conform: to seetional 
lines, and to be made within one vear. 


Upon the foregoing facts, the first question for 
this court is raised, that is—whether or not there 
Was In 1825, any legal or equitable title to said land 
out of the United States and into Samuel Hammond 
that could be sold) on execution in Missouri, where 
the law authorized the sale of equitable titles On exe- 
cution: and to what pone in the chain of title ander 
the different steps in the location of a New Madrid 
certificate, the fee to the land, when a patent issues, 
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in the chain of title,and gives to the locator any rights 
that Cilh) he called equitable anal saloahls Cin € vet Cu- 


tion? 


Also One other question is involved and pre- 
sented to this court under the writ of error, and is 
raised upon the facts involved in the fsswanee of the 
pate uf, and the effect it has upon the statute of lime 
itutions, as to the title of one of the plaintiffs, 

The original plaintiffs (except Morrison) were 
all residents of the Confederate States during the war 
of the rebellion. The decisions of this eourt upon 
the effect of the war, in suspending the running of 
the statute of limitations, and the time the statute 
Was suspended in each Confederate State, were re- 
spected by the Supreme Court of Missouri in its 
opinion in this ease; but one of the plaintiffs, own- 
Ing « fifteenth, was.tor the first part of the time dur- 
ine the eivil war, in the State of Tennessee, which 
State was not declared, by proclamation, to be in 
rebellion till lagust loth, S61: but the other States 
where plaintiffs resided, Were declared by proclama- 
tion to be in rebellion from cfpei/ ith, ts6bo This 
difference of time affects the rights of the owe who 
was tu Teunessee, and makes it material to deter- 
mine when the fee to this survey passed out of the 
United States, Whether it was at the date of the 
patent, Al Te BOth. PS5O. or not till Nercuwher 12th. 
IS60, when the Neeretary of the Interior had passed 
upon the questions involved and ordered it essed. 

lt Appears from the evidence in the case, that 
before August SOth, P8oO, there had been a contre- 
versyv before the Commissioner of Lands, whether or 
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not a patent should issue upon the Hunot survey. 
It was opposed by the Pacific Railroad and others, 
but the acting commissioner of lands seems to have 
thought that a patent ovght to issue; and he appears 
to have drawn upa patent, dated August 30th, 1859, 
and on that day, after it was recorded, sent it to the 
President’s secretary for signing patents, to be s7yned. 
The letter transmitting the patent for the President's 
signature, is as follows: (Record, page 181.) 


“GENERAL Lanp Orrice, April 30th, 1859. 
“To the President's Sceretary for Signing Patents: 
‘Your signature is requested to the patent here- 
“with sent, as recorded, volume 2, pages 405 to 415, 
“inelusive, in favor of Joseph Hunot, or his legal re- 
‘““presentatives, for a private claim in) Missourt, 
“Survev No. 2,500, Patent Certificate No, 492. 


‘Jos. S. Winson, Acting Com.”’ 


The next that is heard from the patent is from 
the following letter from the land office at} Wash- 
ington, to the recorder of land titles, St. Louis, 
which is as follows: (Record, page 298.) 


“GENERAL Lanp Orrick, April 6th, 1860, 

Srrei—This office has drawn Wy the patent for 
What is known as ‘the Hunot New Madrid claim, 
“designated as survey 2,500, in T. 45, N. R. 7 E. 
“of Sth P.M. Mo. But looking to the fact that in 
“the papers received with Survevor-Greneral Lough- 
“horough’s report of 10th of February, 1859, the 
‘‘opponents to the survey either contemplated or 
‘proposed to seek hi appeal the highest ercooutive dy. 
“erosion in the premises, the case was subiaitted to the 


“Pon, Secretary of the Interior on the 22d of De- 
‘Seombes, 1859). for his i“t PISTON, ete, ()n the Sth 
“inst. a communication to this office (copy here- 
“with), he decides as follows: ‘If the parties who 
‘protest against issuing the patent, after having 
‘been advised of ‘‘our decision,’’ do not, within 
‘‘a reasonable time thereafter, take an appeal in the 
‘matter, the patent should be delivered to the 
‘claimant.’ In view of said decision, vou are in- 
‘structed to notify the parties opposed to the prep- 
“rpation of said pate nf, that if no app “al is filed in 
‘this office on or before the 7th of May next, said 
‘patent will be sent to vou for delivery to the par- 
‘ties entitled to receive it. Enelosed is our printed 
‘rules respecting appeals. 
*Verv respectfully vour ob’t serv’t, 
Joseru S. Wrnson, 
*(ommiussioner.” 
‘A. Benarp, Esq.. 
“Recorder of Land Titles, 
“st. Louis, Mo. 


The attorney of the Pacitie Railroad applied for 
anappeal in April, 1860, which was granted, and 
ihe case was before the Secretary of the Interior till 
NVorember 12th, 1860, when he sent his opinion to 
the general land office at Washington, ordering the 
patent to issue. The opinion is found on pages of 
the record, 298-9 and 300. 

rom this opinion, it appears that the secretary 
had to consider grave and important questions, as 
to whether or not the land department could prop- 
erly issue a patent upon the survey. 
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On this state of facts the plaintiffs asked the 
following instruction, in the trial court, whieh was 
given hy that court, but overruled by the Supreme 
Court: (Record, pages 597-8.) 

12. The court declares the law to be, that 
“if the officers of the United States Land Depart- 
‘ment declined to issue or deliver the patent for 
“sald survey 2 DOO, to any person claiming said 
“lands. or to re COMIC its validity as a patent till 
‘November 12th, 1860, then said patent was not 
‘effective to convey any title out of the United 
“States till it was so issued by the said department 
‘in November, 1860, and that the statute of limita- 
“tions only began to run in favor of defendants by 
‘virtue of said patent, from and after that time.’ 

On the construction of those three papers, and 
the fact of an appeal being taken to the Secretary 
of the Interior within the time speeified by the See- 
retary of the Interior, depends the question as to 
whether the statute of limitations began to run in 
favor of disseisors on the 30th of A mast, Isao. or 
not till Norember ith, TS&60. 

In the foregoing statements, we have endeavored 
to state all material facts and the questions arising 
on the same. 


Secondly, The errors relied upon and filed) in 
this court with the record of the ease, are as fil - 
lows: (Reeord., pages 3 and 4.) 

“Ist. The said court (Supreme Court of Mis- 
sourl), erroneously held amd decided that there was, 
on the facts appearing in the record, as to the loca- 
tion of New Madrid certificate No. 161, an equitable 
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title to the land in controversy in Samuel Hammond 
(under whom plaintiffs claim), on the e:ghth day of 
Octobe vr, 1S25, Which could be leried pou hy thie 
sheriff and sold on the exrceution against said Ham- 
mond, issued ona judgment against said Hammond, 
rendered on the 21st day of May, 1825. and that by 
such levy and sale an equitable title to said) land 
passed from said Hammond to the purchasers under 
suid execution sale, and under which purchasers 
defendants claim—whereby a grievous error against 
plaintiffs was committed by said court.” 

“2d. That said court erroneously decided 
that the ‘patent issued on said land, as appears by 
the record, was operative from its date on the 50th 
of August. 1859. and took the fee-simple title out 
of the United States on said Oth day of August, 
S50, though the decision of the land commissioner 
at Washington was in due time appealed from to 
the Seeretarv of the Interior, and though said see- 
retarv’s decision to issue said patent Was not made 
until November 12th, 1860, as appears by his de- 
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“Sd. That said court erroneously gave judg- 
ment in said case for the defendants, whereas judg- 
ment should have been given for the plaintiffs; 
wherefore plaintiffs prav that said judgment ‘he re- 
versed and judgment given for the plaintiffs; and 
“to that end the plaintiffs pray that a writ of error 
‘out of the Supreme Court of the United States, 
“under the seal of said) court, may issue to the 
Honorable Judges of the Supreme Court of Mis- 
sourl, commanding said) court) to send a duly cer- 
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‘tified copy of the records and proceedings in the 
“case aforesaid to the Supreme Court of the United 
“States at Washington, so that the same may be at 
“Washington on the second Monday of October, 
‘“$1888.’’ 

sy order of the Supreme Court of Missourt, 
the Opinion is made il part of the record, anal Is Sent 
to this court as such. ( Record, page 5. ) 


Third NA brief of the argument. stating the 
law and facts to be discussed, 

| hope it will not be deemed irrelevant or im- 
pertinent if | sav, at the opening of the argument 
in this case, that upon a pretty full and careful ex- 
amination of the Missouri Supreme Court reports, 
as Well as from my own recollection for many vears, 
[ do not find that anv member of said court, when 
this case was argued, was on the bench of said court 
when any other case Was argued, touching the con- 
struction of what is known as the New Madrid) stat- 
ute involved in’ the decision of this case. They 
were therefore not famillar with the construction 
of that law, which has been so fully and frequently 
discussed and settled by this court. 

And [ do not find that this court, sinee the de- 
cision in the Hot Springs cases, so called, decided 
In [Sv4, reported ino 2d Otto, have had oceasion to 
consider the construction pout Upon that law, anid 
have only alluded to it in the case of 

Rector v. Gibbon.’ Til United States R, >. 

279), 
( decided in ISS), as having been settled by 
former decisions of this court. The statute known 
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asthe Vew Madrid Act, passed February 17th, 1815, 
is not found in the Perised Statutes of the United 
States, but is found in the third volume of the U 
S. Statutes, at page 211. Its functions had ceased 
before the statutes were revised. © The provisions of 
that statute and its proper construction, have been 
very fully passed upon and settled by sundry de- 
cisions of this court, the last one of which was in 
IS75, known as one of the Hot Springs cases, 2d of 
Otto, 712. The cases construing this statute are:-— 

Bagnell v. Broderick, 13 Peters, 436. 

Stoddard v. Chambers, 2d Howard, 284. 

Barry v. Gamble, 3d Howard, 51. 

Lessieur v. Price, 12 Howard, 60. 

Hale v. Gaines, 22 Howard, 144. 

Reetoer ve Ashley, () Wallace, 142. 

(iibson v. Chouteau, 15 Wallaee, 92. 

Mackay v. Easton, 19 Wallace, 655, and the 

Hlot Springs Case, 2d Otto, 712. (Reetor 


y. U. 8. ) 


The case in 2d Otto. rehearses the steps to be 
taken in obtaining and locating, on the publie lands, 
a certificate issued by the recorder of land titles to 
the owner of the lands in New Madrid county, for 
the purpose of exchanging the lands in New Mad- 
rid county (injured by the earthquake) for govern- 
ment lands in Missouri or Arkansas, as follows: 

“Ist. Application to the recorder for a certifi- 
cate that his land in New Madrid county had been 
Injured by earthquakes, 

2d. Certificate of ‘location’ issued by the re- 
corder showing the amount of land to which the 
applicant was entitled. 
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Sad. Application to the surveyor, presenting 
the certificate of location and designating the land 
desired. 

4th. Survey and plat made by the surveyor. 

Sth. Return of that survey to the recorder of 
land titles, to be filed and recorded, with notice des- 
ignating the tract located and the name of claim- 
ant. 

Oth. A certificate of the recorder stating the 
facts, and that the party is entitled to a patent. 

ith. Transmissions of the certificate to the 
general land office. 

Sth. The patent.” 

The statute also provides that these steps shall 
operate as an cechange of titles between the United 
States and the owner of the damaged New Madrid 
lands—the title to the New Madrid lands passing, 
without deed, to the United States, and that of the 
located land to the locator. 

What effect these several steps produce pon the 
title to the land asked for by the locator, and when or 
In What stage of the proceedings he gets any right 
to that land that could be so/d on execution. or wher 
he gets any right to that land that gives him a pri- 
arity of claim carer others asking for the same levy, 
are questions tmportaut and deersire in thisease. It 
is here [claim that the Supreme Court of Missouri 
erred and went wideaway from the rule of construc- 
tion as laid down by this court. 

The court will remeber that the several steps 
of the location of the Hunot location certificate, in 
in this Ciuse, by Rufus Kaston. the then myer of the 
New Madrid land, were as follows: °*On the 16th of 
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June, IS18, he applied to the surveyor of land in 
Missouri to have his « rlificate located on the 480 
acres afterwards covered by the survey and known 
as survey 2,500. That on the 25d of June, 1819, the 
survey Wills made or platted from othe PSUPEOCUS by the 
deputy surveyor who had applied, as Easton’s agent, 
for the lanl. But the SUPVOYV Was wot velurned to the 
office of the recorde rot land title 8 and recorded fill ane 
wary, 1833, fourteen vears after. The sale on exeeu- 
tion against Hammond was October 8th, 1823. under 
a judgment rendered in May, 1823. and the statute 
of Missouri in foree at that time said: “*The sale 
“shall pass to the purehaser all the estate the debtor 
had, or might lawfully part with, nN the lands at the 
“Pim the judgment was rendered” (ride statute in 
appendix to this brief). Had Easton, or Hammond 
under him, cay estate in oor right lo those lands that 
he could ‘part with? Mav. 1825, or at any time he- 
fore, or on Oetober Sth, [S237 [It is very plain that 
he could not lawfully port with any estate which hedid 
vothare, Hemust first qelanestate, before he could be 
said to “lawfully part with it.” Tt is undoubtedly 
true, that when New Madrid certificates first began 
to be locatedin Missouri. it was the general opinion of 
the locators and the lawvers that applireation sinned 
surecy Were sufficient to entitle the locator to main- 
tradi) oan aetron of cpoetmenut, under the statutes of 
Missouri, that authorized sueh actions on ‘New 
Madrid locations.” But after the deeisions of this 
court in the cases of 
Bagnell vo Broderek, 13 Peters. and 
Barry v. Gamble, Sd Howard, 
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that doctrine was abandoned by the Missouri courts, 
who recognized the authority of these cases, and 
thev afterwards held that ejectment could not be 
maintained under thestatute (// the surrey had heen 
returned to the recorder of land titles, and hy him ve- 
corded. 
For this, see 
Gray v. Givens, 26 Mo, Reports, page 500. 
lide also Statute of Missouri, as to eject- 
ment, in appendix to this brief. 


The first case in this court that covered and de- 
cided all the points in the case at bar, as to New 
Madrid locations, was the case of 

Lessieur v. Price, 12 Howard, 60. 


It was a contest between a New Madrid locator 
and a grant by Congress to the State of Missouri of 
au number of sections of land for the purposes of a 
State capital, and to be selected by the State au- 
thorities. Both parties wanted the same land, and 
the question was which got the first claim or lien 
upou it, so as to protect it from the steps of the other 
party to get the same land. The opinion was by 
Judge Catron, who said: (Page 74.) 

“The notice of location (by the New Madrid 
locator) was delivered to the survevor-general on 
“the 2d day of June,.1821, for the land in dispute, 
“and Is elaimed is the meeplion of thre title and loca- 
“tion in facet, within the meaning of the law. That 
“it was the were «et of the party hot having the 
“assent of the government must be admitted. The 
Act of Congress provides, that in every case where 
“such a loeation shall be made according to the pro- 
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“visions of the act, the ¢/tle of the person to the land 
“injured as aforesaid (by the earthquake) shall re- 
‘vert to and become vested in the United States. 
aw, | concurrent rnrvestitire of tith must heave occurred, 
The injured land must have vested in the United 
“States at the same time that the title was taken by 
‘the new location. That it was intended to be an 
“erchange of lands between the parties, and the 
“question arises: When did the United States take 
title? 

“Was it when the application in writing was 
‘made by the claimant to the survevor-general to 
‘‘have his land located and surveyed in a particular 
‘place? The warrant of location certificate issued 
“from the recorder’s office, and there it was return- 
‘able. There the plat and certificate were returned 
‘and recorded. That office issued the patent certi- 
“ficate. In that office the law required all cftieial 
‘business to be transacted, and not in the survey- 
‘ors office. That the notice of the location and the 
‘plat and certificate were recorded in the surveyor’ s 
‘office, is true, and it was proper, lt was not done, 
however, to the end of furnishing eride nes of title 
“tothe claimant, but to have evidence there to 
“show that the land was appropriated according to 
“the New Madrid Act, and for the convenience of 
“the surveyors department. The claimant could 
“not go to the survevor’s oftiee for record cridence of 
“his location Jivdmgy on the United States to an 
“exchange of lands. He could only refer to the re- 
eorder's office. And what was the character of the 
“evidence he had to rely on there? His entry was 
‘to be made by the principal surveyor, or under his 
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‘direction. It was to consist of a plat of survey and 
“a certificate describing the land and the name of 
the claimant for whom the location by survey was 
“made. This return the recorder had to eramine, 
"Piss Mpon and record, If the loeation and Survey 
‘had been properly made, then the United States 
‘assented to the erchange and wot til then. On the 
“6th of March, 1820, Congress provided by law for 
“the admission of Missourl Territory as a State into 
“the Union, and in that act it was enacted that four 
‘entire sections of land should be and were thereby 
“vranted to the State for the seat of government, 
‘and that under the direction of the legislature these 
“sections should be located in one body, ils nearly 
“as may be. The convention, on the iMth of July, 
“1820, accepted the grant of land. The act of the 
‘legislature, November 16th, 1820, provided for the 
“permanent seat ania appointed commissioners to 
“select a site for the seat of government. A sU}?- 
“plemental act, June 28th, 1821, extended the time 
“for making their report. A joint resolution, ap- 
“proved June 28th, P8201, required the governor to 
notify the survevor-general of [linois and Mis- 
sourl, and register of lands. that the commission- 
‘ers had selected fractional sections 6, 7, 8. the en- 
“tire sections 17 and TS. and so much of the north 
“part of sections 19 and 2O as will make the four 


“Sections, 


An act of the assembly, fixing the seat of gov- 
“ernment, approved September Sist, I821. The 
“act provides for laving out a town and accepts the 
“location. The inquiry” is, the date the land se- 
‘lected attached to the grant? We are of opinion 
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“the dels are concurrent, ana threat tithe took elect 
“from the 28th of June IS2b. when the sureeyor- 
“yeneral was wotificd that the location was made, We 
state this as a matter of principle held in the case 
“of Landes v. Brant, deeided at last term. It is 
“not material whether the date be the 28h of June. 
‘orthe Sisf of December, 1821. when the legislature 
“acted.  Delisle’s location was tiled in the record- 
“ers office February Wth, 1822. This ts the fest 
enaely we of its legal erste yee appearing of? record. 
‘ond on that day it took date. It follows that the 
“legal title of Missouri is older than the equitable 
tithe set up under Delisle’s claim.” 


It will be noticed here, that the 28th of June, 
IS21, is after the Delisle application had been made 
to the survevor-general, but before the survey had 
been made. And that the Sist of December was 
ater the survey had been made, but before it had 
been returned to the recorder, So that the decision 
covers the whol ground pron which the Missour! 
Supreme Court put their decision in the case at bar, 
and witerly destroys the position of Judge Black, on 
page 2b and 214, 95° Missouri Reports, where he 
SUVS" (Record, loot tenn of page [24 and tery) of paoe 
Ho.) But the act of applying to the surveyor to 
“locate the land in question in satistaction of the cer- 
“tifieate, and the act of the survevor in making the 
plat, more all woes NNO HY dels fy procu ring thre poate we. 
and as between Easton and those claiming under 
“him there @s wo reason why the potent should not 
welate hack to the date ap these acts. lt is true be- 
“vond all doubt that. between Easton and those 
“claiming under him oon the one hand. and the 
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Tnited States on the other, there was no vested right 
“in Easton and those claiming under him, as 
“against the United States, until the surveyor re- 
“turned the plat to the recorder of land. titles, 
“which was not done until E833. But as between 
* Mastow and third pe rSOUS, lie did acquire il 
“priority and a right which the conrts resypeet and 
“uphold and enforce, This is clearly enough shown 
“in the case of Shepley v. Cowan, supra.” 

“The fact that this right was not such as to de- 
“prive Congress of the power of otherwise disposing 
“ofthe land, makes it none the less a vralmable right, 
“and an interest in and to the land. It was a right 
“subject to sale under cecention, tor the law then sic 
“that the sheriff's deed should be effectual for pass- 
“ing to the purchaser all the estate and interest 
“whichthe debtor had at the time of the judgment. 
| Terr. Laws, p. 120, Sec. 45.7 


The above extract fron: the opinion of Judge 


Black is. it is submitted, based ona Inisconception of 


the decisions of this court. The case of Lessieur vy, 
Price, from which | have made extracts, was not be- 
tweeh the Uo nitert States ana cli tnelividual clatminy 
ao New Madrid location, It was between fire grautecs 
af the POC iN nf, each seeking to vet the first lawful 
hold upon a tract of land they both wanted. This 
court decided that the application and survey did 
not giee ait priority ay right to the New Madrid 
loentor orer any other claimant that wanted the sani 
land, This court did not “respect anid uphold” any 
such claim or right based simply upon an ‘tapplica- 
tion and survey; but on the contrary. most em- 
phatically denied at. 
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And though this court in that case distinetly 
recognized in its opinion the force of the ‘‘doctrine 
of relation,” as laid down by this court in the case 
of Landes v. Brant, and refers to it, still the decision 
Is that the complete title, when the patent issued on 
the Delisle New Madrid loeation, as it did in No- 
vember, 1822, did wot ‘‘relate back’ to any date 
earlier than the return of thre survey to the vecordery. 
Therefore, the decision in) Lessieur vy. Price is in 
direct conflict with Judge Black’s opinion in this ease, 
and distinetly decides that the application and sur- 
vey was nota valuable right, and did not give an 
“interest in the land.’ If it had, then the ew 
Madrid locator would have got the land, instead of 
the State of Missouri. 


The next case decided by this court, which 
clearly and distinetly covers all the material points 
In the case at bar, is the case of 

Rector v. Ashley. Gth Wallace. }). 142. 


ln that case the controversy was between ¢i- 
dividuals, Reetor claiming under the location of a 
New Madrid certificate, and clsh/ey claiming under 
avrant of land made June 22d, 1836, to the State 
of Arkansas, for building purposes, to be located by 
the State, Upon any “Hrappropriated liswds oft the 
United States in Arkansas. 

The application to locate the New Madrid cer- 
tifiente was made on the 30th of October, T820, and 
the survey was made Way 80th, T8388 and returned 
to the recorder June 16th, P8358. The survey covered 
the land in dispute, and Reetor claimed this loca- 
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tion. Ashley claimed the land by virtue of, and 
procecdings under, the aforesaid Act of (Congress, 
vranting to the State of Arkansas a quantity of land, 
het exceeding tive sections, for the purpose of public 
buildings, to be loeated under the anthority of the 
(re hit ral A SS¢ mbly ap A Phases Upon ““unappropriated 
lands’? of the United States. Such proceedings were 
had that, on the Sth day of June, 1888, eight days 
before the New Madrid) survey was returned to the 
recorder. but ene dias TL i" the Nile 4 weeds made by 
the surveyor, the /egal ttle to the land became vested 
im Ashley, under the said grant to Arkansas, waless it 
atd been pore riously appropriate "i by virtue of the 
proceedings under the AY if’ Vadyid Act TTL i which 
Rector claimed, Here, then, were two individuals 


Claiming the same land, under tivo different acts of 


Congress. Reetor had made his application and got 
his sures U) befor Ashley lieve Ot aid claim under the 
vrant to Arkansas, bat Ashley s claim under the 
Arkansas grant had ofteched to the land hetore the 
New Madria SUrVeYy had been returned tothe recorder 
of land titles. and hy him recorded. 


Judge Miller delivered the opinion of the court, 
and sania: “Tt seems to us that this court has al- 
‘ready settled these questions in a manner which 
loaves nothing more to be said, Unless we overrule 
its decisions, lle then cites Baenell Va sroderick, 
Is Peters, $56: Barry ov. Gamble. 3 Hloward, 82. 
andesavs: ‘Tn that case it was decided that the 
“return of the survey to the recorder, with a notice 
‘tol location. Wis the FIRST APPROPRIATION OF THE 
LAND. Also refers to Lessieur - Price, 1? How- 
are. GOL and quotes the lineage of that cdeeision. 
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Ile savs: ‘The court in that case sav: ‘The injured 


. 


‘land must have vested in the United States at the 


“SAME TIME the title was taken by the new loextion. 
“as it Was intended to be an crchange between the 


“parties, and the question arises, when did the 
United States take title? The court holds that the 
return of the survey to the recorder is ESSENTIAL to 


. 


‘the “appropriation” of the lana, The rights of 


“the claimant are to be measured by the Aer oF 


o~ 


‘Conaress, and not exclusively by what he may or 


“may not beable todo. Tf a sound construction 


of the act shows that he acquires no vested ruterest 
‘in the land until the officers of the government 


“have surveyed it, and until the servey os pled in 


the offer op thre recorde , aye approved hi hin. then, 


‘as claimant’s rights are created by the statute, thev 


“must be governed by its provisions, whether they 


“be hard or lenient. It seems to us clear.” says 


‘Judge Miller. ‘‘from the foregoing cases, that the 
“court intended Le) decide that until this Wilts done, 


“the claimant acquired no VESTED RIGHT to the land; 
“ho tithe, LEGAL OR KQUITABLE, — 


ln coneluding threat preurt of the case, the judge 


said: "These views must dispose of the case. The 


tithe of Ashley became ai full vested tithe on the 
“Sth dav of June. S38. The earliest evidence we 
“have of the return of the SUPVEN to the recorder 
‘of land tithes is the certificate of that offleer on 


“the LOtd of dune, PSO, The land theretore was 


‘unappropriated, within the meaning of the act 


“tor the benefit of Arkansas. when Ashley sequined 


tithe according to its PrOVISTOnS. 
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In these two cases of Lessieur v. Price, and 

Rector v. Ashley, that we have cited, it is clearly and | 
distinctly decided that the New Madrid locator, by 
his application to the surveyor and the survey made, 
docs notacquirea priority aud right as ‘‘against third 
“persons, which the courts respect and uphold and 
‘enforce,’ as Judge Black says in his opinion in 
this case. But the decisions of this court are 
in direct conflict’ with Judge Black’s opinion. 
And it was upon that erroneous construction of 
the law that Judge Black decided this ease. 


The next case in this court, where the law govern- 
ing the location of New Madrid certificates is fully dis- 


cussed and construed, is the case of Mackav v. Easton, 
19 Wallace, 635, 654. The opinion is by Judge | 
Mield, and the court sav: ‘*In several cases which 
“were before this court prior to that of Easton vy. 
“Salisbury, it was held. as already stated, that there 
‘could be no effectual appropriation of the land lo- 
‘cated under a i*New Madrid certificate, wats] the 
SMrvey made hy thie onicer of the qovernunicul Ws 
‘returned to the recorder of land titles. The Act of 
“Congress declared that where a location was made 
“under its provisions, the fle of the person to the 
dand maypured should vest in the United States. It 
“contemplated that there should be a concurrent in- 
poestitirye of title: that the title of the owners of the 
‘land injured ins New Madrid county should) pass | 
“to the United States, and that af the same time the 
title tothe land located in leu thereof should prtss 
‘to the claimant, or rather the right to the title, for 
“the strict legal tithe did not pass until the patent 
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“issued, and that this exchange of title should take 
‘place when the claimant obtained his patent cer- 
“‘tificate, or the right to such certificate, and thet he 


. 


‘could nol ACQULLe until the plat of the sv reey was 


‘ 


‘returned to the recorder of land titles. 

“Until the plat was placed in the public de- 
‘*pository in the territory, of evidences of title is- 
‘suing from the United States, there was «0 official 
‘“recaguition of the proceedings faken hy the claimant, 
“which bound the government. It often happened 
‘that the location made at the request of claimants 
“by deputy surveyors were upon lands which had 
“not been surveved by the goverment, or if) sur- 
‘veyed the locations did not conform to the sectional 
‘and quarter sectional lines of the survey.” 

The court below was mistaken in inferring from 
it only, that the locator might not get a title against 
the government till the survey) was returned to. the 
recorder, but that he could get a right that would 
defeat many other jr rsou s claim. This ane the Hot 
Springs case (M1 UL S. R.), are the only two cases 
upon the matter of the location of New Madrid cer- 
tificates that are referred to in the opinion, and be- 
Coust they both happen to relate to the time when the 
locator vets a valid claim TT the yore raecud, the 
judge seems to have hastily come to the conclusion 
that the? was the only point in the case, and did not 
seem to consider how impossible it) was for the lo- 
ecator to have aright tothe land asked for, as ageacust 
all others, anal il rieht sufficient tor xe ll ow erceution., 
as an equity, When he had wo right that the govern- 
edt would in) any Way respect or acknowledge, but 
would sell or give theland to any other person, and 
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When he was also still the absolute owner of the New 
Madrid land. And furthermore, when the locator 
had not taken a s/ngle step that he could not lawfully 
hack out of, Whenever he pleased and retain his New 
Madrid land. The opinion would leave the locator 
the absolute owner of the New Madrid land, and 
would also v1Vve linn ra equity in the roverninent 
land, before the government officers had made up 
their minds to exchange lands. Suppose the re- 
corder had for a good reason refused to approve of 
and record the survey, after the land had been sold 
on execution as the locator’s land: what would the 
purchaser have got then? He certainly would not 
have got a right that he could ‘lawfully sell;"* as 
the government had not given to the debtor any 
right to the land he bougnt. therefore the sale would 
bea fraud on the purchaser. 


Again, the court in the case of Reetor v. United 
States, 2. Otto (by Justice Bradley), takes up and 
voes over very carefully and minuteiy all the points 
and steps to be taken in the location of a New 
Madrid certificate, and the efhect on the title produced 
by those steps. In that case, the application to 
have 200 arpents of land surveved se as to cover 
the Tot Springs was made by Samuel Hammoud 
and HEN. Rector in January, ISI. The survey 
Was made on the 6th of July, 1820, and) was num- 
bered 2.905. It was not approved ly the recorder 
and recorded, because the land in that loealitw dad 
hot, at that time, been surveyed by the government, 
and it was not therefore subpect to sale?’ as the 
New Madrid) statute specified, In IS2P an Act of 
(ongress Wills passed (the one commented Dp eon hy 
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the court in the case of Mackay vy. Easton, 1 Wal- 
lace, Which made the location or survey qoud, if it 
had been then (after 1822 and before 1852), returned 
iD thee recorder os ofiter and approved, cis it doubtless 
would have been. But nothing more was done with 
it till afte rthe Net of Convress of Ts, reserving the 
lands covering the Hot Springs, to the United 
States. In the course of the opinion, the court sav: 
This survey and plat did not belong, the instant 
“they were furnished, to the applicant. wether did 
“the land, wntil something more was done; what 
“was that something? The act tells us that) the 
surveyor must relurn the SUPECY aud plat, and the 
“notice as to the party for whom the survey Was 
“made, to the office of the recorder of learned titles, to 
“be py him filed and recorded. Then. aud not tll 
then, the applicant was entitled toa patent. Then 
the lawned was first appropriated. It then trst iL} r- 
“peared (>t) the records of the COUMEPY is his. This 
“point hits heen repeatedly adjudged hy this corrt, ane 
has heeame a part af the estahlished land law of thie 
Couey, and we should do qreal wroug «at this lerte 
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Further along in the opinion the court say: 
~The difficulty in the case is, that the survey of 
‘PSZO was werer returned to the recorder s ANCE, and, 
therepore, this lived pereoy hecame located within the 
“meaning of the Aet of IS15, orthe Net of Ps822. It 
“hever became segregated prow thi puolre domain, 
ad eres heen St) appropriated le thre claimants its 
"to pene thew aorested right, and prevent the Cpe ral- 
“thon of the Net of April 20th, 152, by which it was 
“reserved to the United States.” 
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No distinetion is made in any of the cases in 
this court, between what acts are necessary to obtain 
aright against the United States, and aright agatust 
other clatmauts seeking the same land, and the State 
court has no authority for making any such distine- 
tion. The loéator got ho rights against anybody till 
his survey was recorded; then his claim was goo%, 
equally good against the government and all others. 


But the Sapreme Court of Missouri did = not 
seem to be quite satisfied to rest its deeision 
upon that ground, but brings in the ** doe- 
trine of relation’’ to show that the full tith 
relates hack to the first steps taken, to-wit: The Up 
plication and the SME, either, or both of them, To 
make the sale on execution good, the court makes 
the completed title relate back, either to the uppli- 
cation for the survey (to-wit, June, IS1S8), or to the 
survey (June, I819). and refers to three cases, to 
sustain that dectrine, viz: Landes v. Brant, 10 
Howard, 373; Shepley v. Cowan, $1 U2 8. 557, and 
Callahan v. Davis, 90 Mo. R., p. 78. Neither of these 
cases had anything to do with the law roverning the 
location Oot New Madrid certificates. 

The doctrine of ‘‘relation”” is old and familiar, 
hut is never allowed to go further back than to a 
substantial step In the proceeding, that rave the 
party taking it ereluscre rights against others. The 
ease of Landes v. Brant is a case with which land 
lawyers who have had anything to do with the old 
titles of Missouri are familiar, but it is no possible 
authority for this ease. It was decided after 
this court had deeided the cases of Bagnell v. 


Broderick, 13) Peters, 456. and Barry vy. CGam- 
ble, 5 Howard, 51, and had held that the appli- 
cation for a lot, and survey of it, in locating a 
New Madrid certificate, had not the least ¢ffeet 
wponu the title, 


The case of Landes v. Brant, ts briefly this: 
Under the treatv by which France sold the 
Louisiana territory to the United States, it) was 
provided that the titles of settlers in the terri- 
tory should be respected by the United States. By 
Acts of Congress of March 2d, 1805, February 28th, 
1806, Mareh Sd, 1807, a Board of Commissioners 
Was appointed and continued in office to adjudicate 
the titles of the settlers that occupied lands under 
the French government. Those acts provided that 
settlers should file their claims, with evidence of 
their title, before said) Board = of Commissioners. 
After Clamorgan (the original settler), had tiled 
his claim, and while it was pending before said 
board, his right was seized on execution against 
him and sold, and the sale was held to take Cla- 
morgan’s right Judge Catron delivered the opin- 
ion of the court, and said: (Pages S71, 32.) 
“(Clamorean’s claim to the land sold had existed 
‘for many vears before the United States acquired 
‘Louisiana. It had been regularly surveved by the 
‘Spanish government, and the survey was filed with 
“the recorder, according to the Act of 1805. Cla- 
“morgan had held POSSESSION nnder tive claim of 
‘Podier (of whom he bought) te the extent of the 
“survey, for more than few years before the 20th of 
PDecember, [SO}. He Was ov that day Is POsses- 
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“sion and then a resident of Louisiana. The second 
‘section of the Act of TS07, declares that any per- 
“"SOn) thus claiming and holding shall Ay coupirncd 
“Gn his title to the tract thus held. The contirma- 
“tion was to be made by the commissioners, and 
by the fourth section their decision was to be frael 
against the United Ntates., 

Long before that suit) was brought, the com- 
Inissioners had couwfirwmed Clamorgan’s claim, and 
the question was, to whom did the confirmation 
enure? ‘The facts stated in the court’s opinion show 
why Clamorgan had an cguity which could be sold 
on execution. The sale was in TSOS, under the 
sauime statute in foree in TS23. when the sheriffs sale 
In this case was made. 

The filing of sucha claim by Clamorgan, un- 
der such acts of Congress, brought it within the rule 
voverning the “doctrine of relation.” Clamorgan 
had the ereluscire right to that tract of land wader 
thie liv. No One else could vod it from lim. The 
United States statute said he showld hare it. if he 
filed dis claim and the commissioners found the 
facts as stated.  Tlehad occupied it for vears under 
claim of tithe, and under an approved survey. Tlis 
claim was good against the United States and every- 
body else. In the case at bar, there is no evidence 
that ever Easton or Hammond stepped ao foot on 
any part of survey 2.000, but. then, there is no haw 
requiring them to do so, to inake tithe. under a New 
Madrid location. 

The same judge (Catron) decided the case of 
Landes vo Brant) that decided the ease of Lessieur 
Vv. Price, and in the latter case, though he refers to 


i ie 


the case of Landes v. Brant as sustaining the ‘‘doe- 
trine of relation.”” he decides that that doetrmne did 
nol COrry the title ina New Madrid location any 
further back than the return of thie surrey to the ve- 
corder, thus absotutely destroving the State court's 
theory of this case as to the doctrine of relation in 
locating New Madrid certificates. 

Again, the opinion of the State court cites the 
ease of Shepley v. Cowan, as sustaining the appli- 
cation of the ‘‘doctrine of relation”’ to the faets in 
the case at bar. Tt seems to me that it is wholly 
Inapplicable under the law as held) by this court, 
touching New Madrid locations. 

In that case, Cowan's ancestor, under whom he 
claimed, entered upon the land tn dispute in (850, 
as al "pve -( mpltor and didl the MECOSSAPY things re- 
quired by the statute to IVE lim the righ of pere- 
cm plion, sel thev continued their POSSESSION down 
to the time a pratent issued to Cowan. The lane at 
the time Cowan s aneestor entered it) was reserved 


from sole. it being claimed as a preunt of Carondelet 


commons. fn the Net of IS4h. allowing the right 
of pre-emption, a grant of land (not) specifically 
located) was made to Missourt, and certificates of 
location were issued by Missouri.  Oneof these cer- 
tifierntes was located by MePherson (under whom 
Shepley claimed), on the same land Cowan's ati- 
eestor had pre-empted. In P8593. an Net of Congress 
Was passed giving to pre-emptors on land reserved 
frompsale the same rights, atter the land was released 
from reservation. as thev would have had if the 
lanl diad been subject to sale when they entered. 
Aiter the ceeision of this court in S62, that 
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the land in controversy was not a part of Carondelet 
commons, Cowan, as Chartrand’s heir, proved up 
his pre-emption and got a patent from the United 
States. MePherson also got a patent from the State 
of Missouri. Shepley, grantee of McPherson, filed 
his bill to set aside Cowan’s patent. The court held 
(Judge Field delivered the opinion) that Cowan's 
pre-emption was the initiatory step in the tithle—that 
under the statute of 1855 he had the same rights he 
would have had if the land had been subject to sale 
when he entered as pre-emptor. To be sure, the 
court sav in that case, that the right of pre-emption 
did not take from the United States the right to use 
a tract so settled upon for military and other pur- 
POSES, but only gave the pre-cniptor the first and hest 
right tobuy the land in’ preference to all others, 
when the government saw fit to sell it. Congress 
had viven that right to the person first ¢ nlering pon 
the land subj ct to sale, who complied with the terms 
of the pre-emption law. Therefore the pre-e mi plor 
Wis in POSSCSS1O1 hy law oft that particular preces of 
land, and had the right, by law, to bay ti preference 
fi) anybody dsc. But the Act of Congress of TS15 
dil vot give tothe man who firstasked the surveyor of 
land to survey, on his New Madrid certificate, a 
particular piece of land, to exchange for his damaged 
land in New Madrid county, a lien on the piece of 
learn asked for, HOP ay cereliusive right to that piece 
of land asked for, nor any right that took precedence 
of allothers and gave hime an cguitable title to that 
piece, such as could Le sold to others on execution, 
Neither does pre-emption give to the pre-emptor a 
right that Call he sold (2) execution 1) \lissourti. is 


De eed 
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tu equitahl right, its the Supreme (‘ourt of \lissouri 
expressly decided in Bray vy. Ragsdale, 53 Mo. R., }?. 
170, and Bower v. Bighy. 9 Mo. R.. p. 256. 


The other case cited to sustain the “‘doetrine of 
relation,’” as applicable to the case at bar, is Calla- 
han v. Davis, 90 Mo. Reports, p. 78. In that case 
the ‘‘initiatory point” in the title to which the full 
title is made to relate back, is an cutry in the land 
office and payment for the land as the law re PU eres, 
No one could well doubt, | think, that an entry at 
the land office and payment of the government price 
for a specifie tract of land offered for sale, would 
give the man who did it a priority and erelude all 
other persons from vetting the same land. That is 
what is HWCCOSSAPY to make the full title relate haek to 
that particular point, 

Those are all the cases cited in the opinion 1 
this case, to Justify making the proceedings to locate 
«i New Madrid certificate relate hack to the appliea- 
Hion for the survey. or to the survey, 


but in the case of Gibson v. Chouteaun, 15 Wal- 
lace, on pruioe lOO, this court (speaking by Judge 
lield) states crplredtly what is meant hy the doctrine 
of relation when applied to the location of New 
Madrid certificates. This court, in that case, which 
also involved the location of a New Madrid certifi- 
cate, overruled some notions in that particular, 
held by the then Supreme Court of Misseuri, and in 
so doing said: "By the doctrine of relation is 
“meant that principle by which an act done at one 
“time is considered by a fietion of law, to have been 
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“done at some antecedent period, It is usually ilp- 
“phed where several proceedings are essential to 
“complete a particular transaction, such as a con- 
“vevanece or deed. This last proceeding, which con- 
“summiates the conveyance, is held, for certain 
purposes, to take etlect hij it lation. ils of the dav 
“when the first: proceeding was had. Thus, in the 
“present case, the patent which was issued in 1862 
oo said to tuke eflect hij if lation it the time when 
“the survey and plat of the location made in 1818 
“were returned to the recorder of lawned titles, under the 
“Act of (Congress, At that time the title of the 
“claimant to the awd desired hij hin had its HCl pe 
“tron, and so far as it is necessary to protect lis 
“rights to the land, and the rights of the parties 
“deriving their interest from him, the patent is held 
tor hake effect hy relation, as of that date 


At the end of this paragraph Ina star, referring 
at the bottom of the pave to the case of Lessicur y. 
Price, 120 Howard—thus showing that what is here 
said is vm accord with the opinion of the same court, 
on the sane subject, In that case. Thus it dppears 
that this COUTT, ln three seperate OPT LOWS, VIZ: 
Lessicur v. Price (decided in P8511), Reetor vo Ash- 
ley (decided in TS67), and Gibson v. Chouteau (de- 
cided in T8772). have distinetly and dircetly decided 
that the “doctrine of relation.” in the proceedings 
to locate a New Madrid eertifiente. docs wot take the 
comple todd tithe hack to the applreation, or the SHPTEY, 
but wo farther hack than the veturn of that surrey to 


thie recor i’ ayeed his approval syed record of if. Not 
fy ll then is there y shadow >} shade of tatly T the le- 
eator, and the State court erred when it decided that 


thé application or the survey, one or both, gave the 
locator rights against all other Persons, which the 
“courts would respect and enforce.” 

In this case now before this court, the Supreme 
Court of Missouri do not define what they consider 


“an equity’? that can be sold on execution, but oniy 
refer to the statute of Missouri, then in force, as to 
what could be sold on exeeution. The quotation 
of the statute by the court is not /itera/ and does not 
clearly express its meaning, but it is literally cited 
on page of my briefand published as an appendix. 
That this court may see what the Supreme Court 
of Missouri calls ‘tan equitv’” that can be sold on 
execution under the laws of Missouri (which in that 
respect have been substantially the same ever since 
1807). | refer to 
lOth Missouri Reports, }>. O35. Broadwell v. 
Zantis, 
where there is a full discussion as to what an equity 
hitist be. to be subject to xe sty ‘abl erecuhions: ana 
the court quotes with approval the Ist Johnson’s 
Ch. Ro p. 51, Bogart v. Perry, as follows:  **The 
ehancellor held that a mere waked equity could not 
“he reached by an execution. There must be an 
“duterest in the land which a court of law can protect 
“and cuforee, inorder that it may be subject to a 
“hen ofa judgment and execution. A mere equity, 
“unaccompanied with possession, is mot such oan 
“equity. 
ln the case of Meklwain vo Smith, 42 Mo. p. 50. 
the court goes over the ground and cites and ap- 
proves of the case of Broadwell v. Zantis. The 
statute in foree in Missouri when the case in 42 Mo. 
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was decided, said: “ATL real estate whereof de- 
‘‘fendant or any person to his use was serted i law 
ae equity 

The court says: “But if all equitable estates 
‘and interests were subject to sale under execution, 


‘the seller eould seldom know what he was selling, 
‘nor the purchaser what he was buying, and valu- 
“able property would inevitably be sacrificed, or the 
“levy and sale would prove utterly futile. Con- 
“siderations like these may justify us in confining 
‘the meaning of the statute to its clear and express 
‘terms. ”’ On pave Oo), Same case, the eourt SaVS: 
“The statute contemplates an fiterest or estate in the 
“land, of which the defendant or trustee, for his use, 
“is seized in law or equity. When there is no sch 
“sersin Of such equitable estate, there Is hw interest 
“in the land which is liable to execution.’ 

Certainly, according to the decisions of this court, 
the locatorof a New Madrid certifierte had no such 
equity Upon simply his applreation and SMC UY, 

And, further, the Supreme Court of Missouri, 
n the case ot Bray £ Ragsdale, ays) Mo. R.. }). 70 
(1805), anal Bower _¢ Hieber, ‘) Mo. - |). Zeded, 2s 
before stated, have decided that + pre-emption 
claim’ Wis wot such cs hints rest iy lands as could be 
sold on executions: "and the statute of the State at 
that time said: “°All realestate whereof defendant. 
or any person to lis use, is seized in law or equity, 
at the time of the rendition of the judement—or af 
any time thereafter” This latter clause was not in 
the statute In foree in PS25, 

ln the opinion of the court in 9th Missouri, Judge 
Scott said: ‘What isa pre-emption right? Ts itan in- 
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“terestin land? [s it certain that the party entitled 
‘‘toit willeveravail himselfofit? Until he does, there 
“is certainty no surety that he ever will acquire any 
“right. Whatif a person entitled to aright of pre- 
‘‘emption should die before proof of his right? 
“Will it descend? A pre-emption is nothing but an 
‘offer by the goverment to an individual settled 
“upon public lands, which he mayor may not accept. 
“The circumstance that the period has not arrived 
“when the acceptance can be signified, makes no 
‘difference. That he willaeccept may be presumed, 
“but still, an absolute certaintv. that he will 
“accept When the time comes for acceptance wi// 
“not counter any right, till an acceptance Is aetually 
‘signified in the manner prescribed by law.”” The 
judge who delivered the opinion inthe 55 Missouri, 
above cited—quotes the above, and then says: ‘*A 
‘person settling upon land under a pre-emption, ev- 
idently gets no title till he has complied with the 
conditions of the law. If he fails to comply, then, 
certainly, he has no right. Till the time arrives 
“whenhe signifies his acceptance, he surely is not 
seized, cithe g ay leva ar equity, of any Interest or title 
“inthe land. Till he fulfills the preseribed condi- 
“tions of the law, the title remains in the govern- 
“ment. Te nav Oheandon the prrene me pled lands at 
“any time, and then there could be no pretext that 
he had either a legal Or equitabl seizure. 

The above reasoning would seem to apply most 
forcibly to the condition of a New Madrid locator, 
Ivfore his survey is returned to the recorder and by 
him approved. ; 


Butin this case. there was not even a svrrery 


—" 


of the land, tor the bond named in the deed of 
Easton to Hammond was made in about three 
months after the application, and rive mouths hefore 
the survey, and as the statute in force at that time, 
as to what could be taken on execution (before cited), 
only authorized the sale of such interest: as the 
debtor had in lands at the date of the judgment, and 
the ypudgine vt being dated May, IS25. was long hejore 
the deed of Easton to Hammond, as that was not 
dated till September, 1823, and acknowledged Octo- 
her 9, 1823, one dav after the sheriff's sale, 


What kind of bond it required to make an in- 
terest in the land saleable on execution, at that thie 
in Missouri, may be seen from the following: In 
the 16th Missouri Reports, p. 149, Brant v. Rebin- 
son, the court (by Judge Gamble, one of the most 
able judges that ever sat upon the bench in Mis- 
sourl), savs: “*When the parties have bound them- 
selves by agreement to convey land and pay for it, 


. 


‘equity recognizes an interest in the land as already 
“in the purchaser, and the case is the stronger when 
“the purchaser has already paid in whole or in 
“part: and in either case, the interest of the pur- 
“chaser may be sold on execution, upon the princi- 
“ple that the rendor is to be regarded as seized in 
“equity tothe use of the purchaser; butif no money 


* 


‘has been paid, and if the person who ix to become 
“the purchaser Is not actually wunder uy ahligation 
"tO pay, then there is #0 sersiw in the seller, Cron ti 
“equity, to the purchaser's use, and there is no in- 
“terest in the land in him. whieh is liable to sale 
“on execution. | 


That is thelaw of the State still, and that is the 


—) 


law applicable to bonds where the o4//qgor is the aect- 


val owner of the land named in the bond. But in 


this case, the bond, which seems to make so great 
dslack’s mind, was from a 


an impression on Judge 


man who was not In possession and whe. this court 


savs, had nota shadow or shade of claim on the 


land supposed to be bonded; and there is nothing 
but an saferenee that the bond related to this land, 


From all the foregoing considerations, it seems 
very plain that Relf and Chew got no possi- 
ble interest under their execution sale against Ham- 


mond on the Sti of October, (S825. 


They bid for it. 


one hundred dollars only, when it was about the 
same time sold by Easton to Hammond for near 
31.600, who, though he got no title then, got a fu// 
marraplee deed, which euve him the equitabl title 
through EBaston, when the survey was returned to 
anil approved and recorded by the recorder of land 


titles In PS33, 


quired title 


Buta xh rfl s deed o1Ves he cpte r-e- 


We beheve we have stated as plainly “us possible 


the reasons why the first error assigned by the plaint- 


ifTs in error, should be, sustained, ana the judgment 


POON d. 


The second error assigned is, that the Supreme 
Court of Missourt held that the patent Issued to 
Joseph Tunot or his legal representatives.” dated 
August 50th, PS5o. took the feo autor the Cnited States 


ow thal dia. so 


a 
. : 


lo 


sit 


the statute 


of limitations 


running in faver of the defendants as disseizors, /i- 


stead oft (ot) the I? th dry of \ ore nibe - 
(>t) which the Secretary of the lnterior decided thet ‘f 


ISG0, the dav 
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patent should issue. This matter depends upon the 
construction to be elven to three Prt prers issued hy the 
land department. These papers are in the record, 
(Pages 180, 208, 209, 300.) 

The question is not here, what it was in the 
case of United States v. Schurz, 12 of Otto, 373— 
whether or not a patent is operative before delieery. 
But the question ix, dloes it operate from ifs date. to 
take the title out of the United States. more than a 
Vear hefore the land department hare decided to issue 
it, so as to set the statiut of limitations running in 
fivor of a disseitoy agatust the ownerot the land from 
its date? 

The first paper (record, pare IS). is a letter 
from the acting land conmimissioners to the Presi- 
dent’s secretary for siqguing patents, dated August 
BOth. [S50 (the same date as tha pole wt). requesting 
his signature to the patent as recorded, Vol. 2. pages 
405 to 415. inclusive, in favor of Joseph Pbanot, or 
his leva representatives. 

by this letter it appears that the patent was 
written out, dated and recorded hepore it Was signed ly 
the President. It was then certainty hot a patent 
when if Wits dated aye recorded . iis the Preside yl hicred 
wot signed if. Whew the President srened if does nol 
1 prpeaer, lt biatelat have been it diay after, or Jour 
months, as the next time we hear of it is ina letter 
dated April Oth, PSoo. 

On that day the Comunisstoners of the general 
land office wrote to the recorder of land tithes at St. 
Louis (record, page 298), a letter in whieh he com- 
mences by saving: "This office has drann apa 
matent for what is knownas the Hunot New Madrid 


i 


‘claim, ete. But looking to the fact that in the 
“papers received with Survevor-General Lough- 
borough’s report of the 10th of February, 1859. 
“the Op poe wis lo the surve V either contemplated or 
‘proposed to seek by appeal the highest ereculire 
“decision in the premises, the case was submitted to 
“the Honorable Neeve ferry of the Interior on the 2?d of 
* ecember. So), for his revision. ete? 

Then the recorder is requested to notify those 
opposing the patent that they must enter a forme! 
appeal Onor hefore the seventh of May, ISGOO. or the 
patent would be sent to the recorder for delivery. 
An appeal was taken in due forne within the time 
specified, 

Now, by this letter, it appears thata patent had 
been drawn ap by the land office, and. of (fs own 
motion, Scud hy that offic fer the Secretary of the Tuter- 
oy fer his "a VISTO, ete... on the 2 «| of Dev pale ri 
PSot), Cortamily it Was not then a completed petoul 
to take the tithe out of the United States. It wis 
before the Secretary of the Interior for his ‘‘revis- 
lon by the achion of the lane aller hse if Now, if 
ihe Jrattent had not taken effect. to take the title out 
of the United States he for it Was sent to the Seere- 
tary of the Interior for lis ‘‘revision,”” ete., on the 
272d of December, PSoO. then the statute of limita- 
tots dows wot eut off the title of the Hammond heir 
Whe resided a part of the time of the rebellion in 
Tennessee: because the pyrene Lan tanset dan which declared 
Tennessee aT rela Hliaw Wills dated A majuist Oth. IS6Ol. 
and the first proclamation declaring some of the 
States in rebellion was April ISth, PS6l. and the 
procliumation deelaring the war cvded was April 


ay 


2d, 1s66. So that, if the patent was not operative 
to take the title out of the United States before 7! 
mas seul hi the land office to the Secretary of the 
Interior for his ee rision. re... the stutute of lim- 
itations docs wof cut off the Hammond herr who was 
in Tennessee when the war commenced in other 
States. As Tennessee was declared by proclama- 
tion to be in rebellion in oa little less than fowr 
mouths afte r the date of the first proclamation, 
and as the date of sending the patent to the 
Secretary is orer four months after the date of the 
patent, the statute of limitations had not run fen 
years trom December 22d. 1859) Owhen the patent 
Was sent to the Secretary of the Interior), before this 
suit was brought. But how can it be that a patent 
merely prepared Vi) form and held up for over a Yeur 
afterwards, for the cousideration of fhe land de part- 
ment, Can operate from ifs dufe against the patentee 
and in favor ofa disseizor? Tf the Secretary of the 
Interior had refesed the patent, then certainty there 
would not have been one, and the disseizor would 
not have wart the land by adrerse POSSOSSTON, The 
secretary held the patent Cleven mouths afl ithe land 
colmmissioners sent it to hina, before he decided that 
It should gssue: if he had held it. eleven YOUNS, anal 
then delivered it, and it) took effect from its date, 
then the patentee would not have had aay land, he- 
Cause fey years adverse POSSESSION In Missourt vives 
title equal toowderd, On the tvth of November, 
S60, the Secretary of the Interior gave an claborate 
opinion that a patent should be granted to the legal 
representatives of Joseph Punot. Phe opinion is in 


the record (page 298 and following). The plaintiffs 
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in error therefore say that. on thet dary, the patent 
took effect. and wot before, In the ease of United 
States v. Schurz, 12 Otto, before cited, the court 
suid: ‘To the officers of the Jand department, 
A MOug whom we imelude the Seer fury of the luterior, 
“is confided the sale of the public domain. [t is clear 
“that the right and duty of deciding such questions 
“bejong to those officers, and the statutes have pro- 
“aided for original and appellate jurisdiction in that 
“department before the successive officers of higher 
“‘vrade up to the Secretary. They therefore have 
‘“urisdiction in such cases, and provision is made 
“for the correction of errors in the exercise of that 
“Jurisdiction.” 

We say, therefore, that from the papers coming 
from the land department, if plainly Lp pears that 
the department had verer come to the conclusion to 
Issue a patent in said’ location t//) Norcwher 12th, 
SG0, lp to that time it was wader consideration 
In that department, and it could not Le a patent 
before that department had finally passed upon the 
question before it. It could not take effect from its 
date. foritwas dated and recorded he tore it was sryned 
ly the President. ania whew he signed it We do not 
know; if may not have been signed till the dav it was 
sent to the Secretary of the Interior. “The land com- 
missioners office did not determine it to bea patent, 
because they “AV On} the 2rd of December, PS%), they 
had sent it to the Secretary of the Interior for fas 
Ee 

lit was a patent af dts date, then the Secretary 
of the Interior had hor peresdietion over i. because I 


Crbbibiet anuunl “f preete we. 
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It has then passed Ais yurisdiction, and could 
only be annulled by the decree of a court of equity. 
If it was a patent before November 12th, 1860, then 
the Secretary of the Interior was debating a question 
over which he had TAL purisdiction, even he has ho 
power to make a patent operatire a vear or fifteen 
months before it was «a pote we, That would make 
him almost omnipotent. 

The defendants’ favorite ‘‘doctrine of relation”’ 
don’t help the case any, as thet only takes the title 
back to some weecssary prelimimary and crclusive 
step, as a sule on exreention before the date of the 
sheriffs deed, 

But the date of the patent is not a necessary, 
preliminary step, as it should have been the very last 
thing done, and done after the land departinent, 
including the Secretary oft the Interior. had dete "= 
mowed that if should issue, 

We respectfully submit, therefore, that the 
second error assigned by the plaintiffs in error 
should be held to be an error, and the judgment 
reversed for that also. 


GEO. F. EDMUNDS, 
DJ. JEWERTT, 
HENRY TH. DENTSON, 


Attorneys for Plaintiffs in Meyror. 
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APPENDIX TO PLAINTIFF'S BRIEF. 


The territorial statutes of Missouri, Vol. 1, p. 
120, See. 45, enacted in 1807, sav: ‘Where lands 
and tenements shall be taken in execution by the 
sheriff, it shall be his duty to expose the same to 
sale at the court house door on some dav while the 
courts of common pleas or quarter sessions in the 
district are In session, having previously given 
frveuty days: notice of the time and place of sale, and 
What lands and tenements are to be sold, and where 
they lie, by at least six handbills affixed in the 
most public places in different parts of the district. 

And upon such sale. the sheriff shall make re- 
turn of the writ, together with a copy of the adver- 
tisement put up as aforesaid, and give the buyer a 
deed duly executed and acknowledged in court, for 
what is sold. which deed shall recite the execution, 
purchaser and consideration, and shall be effectual 
for passing lo the purchaser «// thie real ostette ape lie 
fevest which the debtor had or might lawpully port with 
tn the lands at the tine the pudgmernt was obtatned.”’ 

Theabove statute remained tn foree till repealed 
by the Revised Statutes of Missouri. February 21st, 


PS?.>. preboe ed. See, iS. 


The statute, as to eyectment, in’ force in Mis- 
sourt When the Supreme Court of that State recog- 
nized the controlling power of the United States 
Supreme Court, as to what constituted aio‘ Vew 
Madrid location” was the Revised Statutes of IS35, 


Which said: 


— 


Ist. ‘‘The action of ejectment may be main- 
tained in all cases when the plaintiff is legally en- 
titled to the possession of the premises. 

2d. ‘The action of ejectment may also be 
maintained in all cases where the plaintiff claims 
the possession of the premises, against any person 
not having a better title thereto, under or by virtue 
of: 

Ist. ‘An entry with the register and receiver 
of any land office of the United States, or with the 
commissioner of the general land office thereof; or, 

2d. ‘A pre-emption right under the laws of 
the United States: or, 

Bal. os Ne ih Madrid location: (>), 


4th. ‘A confirmation made under the laws of 
the United States: or, 

oth. SA Freneh or Spanish grant, warrant or 
order of survey, surveyed by proper authority, un- 
der French or Spanish governments, and recorded 
according to the usages of the country, prior to the 
tenth dav of March, eighteen hundred and = four.”’ 

The statute of Missouri, on ejectments, has re- 
mained substantially the same to this day, and ez- 
actly fhe sameas to New Madrid locations.’ That 
phrase is used in all the statutes. 


The statute of Missouri, in foree when dhe case 
of Mellvain v. Smith, 42 Mo. R. p. 55 (cited in 
plaintiffs brief). was commenced—were the Re- 
vised Statutes of 1855, and the opinion in that ease, 
of course, refers to the statute of that date—Vol. 1, 


‘ 


pp. 740 and 753, Sees, 17 and 73. 


—_ 


“Section 17. The following property shall be 
liable to be seised and sold on erecution issued upon 
au judgment, order or decree of any court of record.” 
After reciting various kinds of property. it says: 

Kifth. ‘All real estate whereof the defendant, 
or any person for his use, was seized in law or 
equity, on the day of the rendition of the judgment, 
order or decree, whereon execution issued, or af any 
time thereafter.” 

Section 73. ‘‘The term real estate, as used in 
this act, shall be construed to include a// estate and 


interest tn lands, tenements and hereditaments.’”’ 
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OCTOBER TERM, 1891. 


Davip L. HAmMmonp et al.. 
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No. 114. 
WaLteR S. Jounston, Receiver of 
the National Bank of Missouri, and 
CLARA A. BAKER, 


Defendants in Error. 
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GEO. F. EDMUNDS, 

D. J. JEWETT, 

HENRY H. DENISON, 
Attorneys for Plaintiffs in Error. 
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IN THE 


Supreme Court of the United States 


OCTOBER TERM, 1891. 


Davipw L. Hamuonn ef a/.. 


‘ Plaintiffs iT Krrov. 
eS, 
No. 114. 
j WaLrer S. Jomnstoxn, Reeeiver et 
the National Bank of Missouri. and 
(‘nara A. BAKER. 
Defendants Hy KRrrov. 
4 e 


The attorneys for defendants in error have, for 
the last three vears, been saying they would file a 
motion in this court to dismiss the above entitled 
cause for want of jurisdiction in this court, and for 
answer to such motion the following brief for 
plaintiffs in error is submitted. The record in this 
case, now printed, and the brief prepared on the 
general merits of the case. sufficiently set out all the 
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facets of the ease. For the purpose of understand- 
ing this motion to dismiss, it will be sufficient to 
state the following faets: In April, 1816, Rufus 
aston beeame the owner in fee of a certain tract of 
land in New Madrid county. Missouri, which land 
was formerly claimed and occupied by Joseph 
Hunot, before the purchase of Louisiana, and which 
was injured by earthquake in TSt1-12. 

Under the provisions of the Act of (Congress of 
February 17th, 1815, commonly known as the New 
Madrid Act (United States Statutes, Vol. 5, p. 201), 
certificate No. 16) was issued to “Joseph THunot, 
or his legal representatives,’ under the provisions 
of said act. (Pde Reeord, page 25.) Rufus 
aston. as the owner of the New Madrid) land, and 
therefore lawful holder of said certificate, in June. 
ISIS, asked the survevor of lands in the territory of 
Missouri to have said certificate located on part of 
fractional section 17, fractional section TS, and se 
much of the east side of fractional section 8, in town- 
ship 45, N. Ro. 7 east (the township in which St. 
Louis is situated), as would make 480 acres. (Ree- 
ord, page 24.) 

In June, PS19, said land was, by Deputy Sur- 
veyor Jos. C. Brown, either surveyed or platted 
from other surveys, and afterwards became known 
as United States Survey 2.500, for “Joseph THunot, 
(oy liis legal representatives. — (Reeord., Puce 7.) 

This survey, however, was not returned to the 
recorder of lane titles anid recorded till January 
Sth, 155. (Record, bottom of page 26.) 

ln Mav, 1825. Relf and Chew and Mary Clark, 


as executors of Daniel Clark. recovered a judgment 
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in the Supreme Court of Missouri against Samuel 
Hammond, the grandfather of most of the plaint- 
fis. An execution was issued thereon for over six 
thousand dollars. and on the 5th of September, 1825, 
the sheril (Walker) seized sundry tracts of land + 
the property of Samuel Hammond and advertised 
the same to be sold on the Sth of Oectohér, VSR25. 
Among them was ‘ta tract of 240 arpents, west of 
St. Louis, bounded south by land of Gratiot ana 
Philipson, west by land of Cabanne. and east: by 
land of Stokes and others.”” All the tracts so ad- 
vertised were sold on the said Sth of Ovctoher, S25, 
and were bid in by Relfand Chew, the plaintiffs in 
execution. The sheriff made a deed of the same to 
them. The sheriffs deed, in its description of the 
land. issubstantially the sameas the descriptions in 
his advertisement.  (Reeord., pruee 1.) 


By a fali warranty deed. dated the 29th of Nep- 
heamber, 1823, and acknowledged by Easton and wite 
on the Off of October, 1825, Easton and wife con- 
veved to Ssnuel Llarnimond hires hindved aud forty 
aeres of land. and the whole of the following traet, 
except two hundred and thirty-four acres of land of 
the said traet conveyed to Willian EE. Ashley 
(admitted to be a mistake for Stokes), to-wit: 
Pour hundred and eihtv aeres of land de- 
seribed in the following entry:  * Rufus Easton, 
“as the leval representative of Joseph Hlunet, en- 
ters four hundred and cightyv acres of land by 
“virtue of certificate No. TOL. issued thy Frederick 
‘Bates, lose. recorder of land tithes. to-wit: 7 
(llere he deserthes the parts of sections as im bis 
appliention. ) 


— 


Asa consideration for this deed, he SavVs : “That 
Rufus Easton and wife, for and in consideration of 
the sum of fifteen hundred and eighty-three dollars, 
to him in hand paid by the said Samuel Hammond, 
and pursuant to the conditions of a certain bound exre- 
cuted hy the said Rufus Easton to the said Samuel 
Hammond and James I. Wilkinson, dated 3d. of 
September, ISIS, they, the said Rufus Easton and 
wife, do, by these presents, erant, bargain, sell,” 
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Nothing is known of any such bond except as 
referred to in said deed. 

The foregoing represents all the tithe Hammond 
ever had. 

Relf and Chew made no conveyance of the two 
hundred and forty acres so bid in by them at sher- 
ffs sale. till March, 1840, when it was sold by 
them to Peter Lindell, by quitelaim deed, and by 
the same description as was in the sheriffs deed to 
them. The record shows that Peter Lindell had 
then been in POSSESSION of the land for about ten 
Vears. (Reeord, pave G7. near the bottom.) Peter 
Lindell occupied said land till he died, in 1861, and 
then, in the partition of his large estate, the lot 


here in controversy (ten acres of that 240), was. set 
off to one of his nephews, viz., Levin IL. Baker, 
who conveyed it to his wife, Clara Baker, the de- 
fondant, and from them by deed of trust foreclosed 
to the National Bank of which the defendant Joln- 
son is the receiver. Hammond never made any 
conveyance of the land. but) left) Missouri about 
M824 and went to South Carolina, and died there in 
Ist2. 0 The original plaintiffs, and now plaintiffs in 
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error (with the exception of J. LD. Morrison), are 
his direct descendants, and mostly grandchildren, 
Morrison claimed an interest by deeds from them. 
A patent dated Nugust 50th, 1859, and ordered to 
be issued by the Secretary of the Interior, Vow. 12th, 
IS60 (Reeord, pages 298, PID, BOO), took the fee out 
of the United States. Also, an act of Congress, 
dated June 30th, 1864, released to Joseph Hunot, or 
his legal PO pvrest nlhatives, all the right, title and ihe 
terest of the United States in and to United States 
Survey 2,500, in the name of Joseph Hunot or his 
legal representatives. (United States Statutes, Vol. 
loth, p. SSL.) 

On the trial of this case, the plaintiffs in error 
asked the trial court to give the following instrue- 
tions (Record, p. 597) : 

“No. 11. The court is requested to declare the 
“law to be, that. under all the documentary evi- 
“dence in the case, there was in T8258 neo legal wor 
“equitable title in Samuel Hammond to any part of 
“the land in what is known as United States Sur- 
~ vey No. 2,500, in’ the (itv of St. Louis. and for 
“that reason (having no reference to any other), no 
“tithe, legal or equitable, to any part of said land, 

‘was acquired by the purchasers under the levy 
“and sale by Sheriff Walker, on execution against 
‘said Hammond, in September and October, 1825, 
‘as put in evidence by defendants in this case.” 

This instruction was yiren by the trieleourt, bat 
was orerruled hy the Supreme Court. 

The defendants asked the trial court to give, 
and that court gare the following instruction (Ree- 
ore. I. tN) 


— 


‘No. 14. When the patent to Joseph llunot, 
‘or his legal representatives, read ino evidence by 
“defendants, was issued, the same related at least 
‘fas fur hack as the trian af thie PE ssc iy of the Aet of 
Congr SS of Apri! YO, TS22. if not to Sane 25d, 
“1819. which is the time the field surecy was made 
‘of the land for which said patent was issued.” 


ae eee Oe 


This instruction was geren by the trial court, 
and was sustained by the Supreme (‘ourt of Ais- 


SOUrl. ils appears by ther Opinion, 
Thus it uppears that the evta/ question “ut issue, 
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fatal to one side or the other, is the proper construc- 
tion and meaning, the foree and effect. of the let of 
Conyre ss of Fi byenary Lith. IS1S. before referred to. 
and known as the New Madrid Act. Thatis to say, 
whether or not there wason the sth dav of October, 
[823. any title out of the United States by virtue 
of the provisions of said act, that would be called 
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TAL city under the laws of Missouri, and subject TW 
sale on execution, 

It also fully appeared by the opinion of the Su- 
preme Court of Missouri, that in giving judgment 
agariest the rights claimed ly the platntitl In error, 
mypicle i’ thie sere NV a’ Madyid statitte. thev comstpucd 
the force and effect of that statute. and denied to 
the plamtiffs in error the sight they claimed wuder it, 
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as to give rights to the defendants in error under it, 
to which they were wot cuted under the provisions 
of said law. The part of the opinion relating te 
this matter is more particularly set forth on p. 413 
of the printed record, where the court holds. that 
under the operation of the New Madrid) Net. and 


by the application and survey only, or even bv the 
application only, a right was acquired in and to the 
land asked for, which was good against «f/f other 
persons, and was an equitable right or tithe, such as 
would he sold Oil cvceution ws ah equity, nad thus 
vive to the purchaser the completed fitie to the land, 
When the patent was issued under the provisons of 
sald Actof P8156. This is denied by the plaintiffs in 
error, Who claim, that this erroneous construction 
deprives them of their vights under the statute, 
and brings the case very clearly within the rules 
of law as laid down by the court, governing its Ju- 
risdiction. Exaetly when and how the rights so 
clammed got into Hammond, the Supreme Court of 
Missouri do not distinetly state, but seem to hold, 
that the application to the survevor-general, and 
the bond named in the deed of Easton to Tlamiond, 
were sufficient for that purpose, though the date of 
the bond was only three months after the applica- 
Thon, 

The cise of Murdock 2 The City of Memphis 
Oth Wallace, |). ye. Ix considered on lending Cisse 
upon the question of jurisdiction, and in that case 
this court saves (pp. 637): Phaintif claim ao right 
underanact of the United States which was decided 
against them by the Supreme Court of Tennessee, 
and this claim gives jurisdiction of this court.” Of 
course, the right elatucd must involve the construc. 
tion of a statute of the United States. ete. ete. The 
platutifts in error clan ao right te this land) under 
the proper Construction of thie before-nanired New 
Madrid statute, 

ln the ease of Reetor v. Ashley, Gth Wallaee, 
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142. this court has fuiiv recognized the claim we 
make, that this court has jurisdiction in’ this case. 
The court in this case (by Justice Miller) said: 
This title (claimed hy Rector) Was dependent 
upon the Act of Congress of February 17th, IS), 
for the relief of the inhabitants of New Madrid, 
who had suffered by earthquakes, and the decision 
was agarust the claim set up by him under that stat- 
ute. Tt is, therefore, a proper case for a writ of er- 
ror under the 25th section of the judiciary act.”’ 
(The 25th section was, in the old act, on this point, 
the same as the present act, ) 


The right claimed by Reetor was, that his ap- 
plication and SHPPEY 2aAVe him il lawful clamm on the 
land Aefore the claim of Ashley Caunder a grant of 
mid ppropriateod land to Arkansas) attached to the 
land that he (Rector) asked for. That claim by 
Rector gave the court jurisdiction, because it in- 
volved the construction ot ati Act of (Congress, ana 
‘the Supreme Court of Arkansas had decided against 
his claim, to-wit: that his application and surrey did 
tvof give him any claim or right to the land he asked 
afor. 


So, also, in the case of Lessieur vy. Priee. 12 
Howard, the same question arose. — Lessieur claimed 
under the provisions of the same Act of | ‘ongress of 
February, Vth, W15, and Priee claimed under an 
Act of Congress granting a certain number of sec- 
tions of land to Missouri, to be selected by the State, 
for the location of its capital. The decision below 
Was against the claim set up under the New Madrid 
law. 


This court (on page Ti—at top) save “Both 
“sides claim cthe under Aets of Congress: on the 
“construction of these, and the facts calling for a 
construction, the controversy throughout depends, 
and therefore this court has unrestricted power to 
Cadpudge and conclude the controversy.” 

Plaintiff claims tithe under a New Madrid cer- 
“tificate, and the defendant under an Act of Con- 
‘eoress vranting to the State of Missourt a tract of 
“four sections, to the end of locating the seat of 
“voOVernment. 

ln the case at bar both parties claim under the 
sane Let of Congress, but by ii TL rent construction 
of the same act. and this court clearly has the jurts- 
dietion to decide which party has the better right. 

The ense of Gibson ve Choutenu. 13 Wallaee. 
}?. 12, 1s perhaps still mere in port, 

The purisdtetion of this court rested. in that case, 
wholly thppon the provisions of the New Madrid) Net. 
That was a writ of error by Ciibson out of this court 
to the Supreme Court of Missouri, Where he claimed 
title toa tract of land. under the location of a New 
Madrid certificate, biel i patent Ix=tleel thereon, its 
provided by said aet. The defendant. Chouteanu, 
Claimed tithe by adecrse possession, under the laws 
of Missourt. and the Supreme Court of that State 
decided in favor of defendant Chouteau. The juris- 
diction of this court was not ealled in question sunnel 
this court verersed the decision of the State court, 
nia hele threat nelverse POssOss lon, linnder State laws, 
could not affeet the tithe till after the fee was out 
of the United States, and also decided that the 
porn tarnat Ad not relate hack to affeet the tithe at chi 
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time before the survey, required by the New Madrid 
Aet. was referned to the recorder of land tithes, and 
by him recorded. 

These cases would seem to be decisive, and we 
will hot cite adhV More, as this court must, of course, 
be very familiar with the question of its Jurisdiction. 

ven the Supreme Court of Missouri, in its 
opinion ( ride middle of prelore IQ) fully recoenizes 
the right of this court to rervew the opinion given in 
this case by that court. 

The other error assigned in this case cannot be 
otherwise than within the jurisdiction of this court, 
to-wit: as to when the patent, issued in this case, 
took the fee out of the United States, whether at the 
date of the patent, or when the Secretary of the In- 
terior passed upon the question on appeal. some 
fifteen months after the date, as to whether or wot a 
should issue, But as that question Is not oof much 
portance, unless the writ of error is sustained on 
the other pou, it need not be further discussed. 
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ERROR, 
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ve WALTER S. JOHNSTON, Recetver, &c., DEFENDANT IN 
Error. 


IN ERROR TO THE SUPREME COURT OF MISSOURLT. 


STATEMENT OF THE CASE, 


Joseph Hunet was the grantee of a head-right of 800 ar- 
pents of land, made in 1802, under the Spanish government, 
located in what is now New Madrid county, Missouri. 

On May 12, 1810, he conveyed, by deed, this land to Jo- 
seph Vandenbenden. 

On November 4, 1815, Vandenbenden conveyed the same 
to Rufus Easton. 

On January 31, 1511, the claim was presented for con- 
firmation to the old board of commissioners and rejected. 
On November 1, 1815, Recorder Bates recommended this 
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claim for confirmation, and it was confirmed by act of April 
29, 1816, to Joseph Hunot. 

On August 12, 1816, Recorder Bates issued lis certificate 
(No. 161), stating that this land, “which appears from the 
books of this office to be owned by Joseph Hunot,” had been 
injured by earthquakes, and that under the act of February 
17, 1815, Joseph Hunot or his legal representatives were en- 
titled to locate 450 acres of land. 

On June 16, 1818, Joseph C. Brown, for Rufus Easton, 
made application to the said surveyor general to locate the 
said certificate on certain lands in township 45, range 7 
east. 

On June 23, 1819, Joseph C. Brown, United States deputy 
surveyor, returned to the surveyor general’s office a plat and 
description of the 480 acres surveyed for Joseph Hunot or 
his legal representatives. Said survey is numbered 2500, 
and the field-notes place Gratiot and Emilien Yostey on the 
south, Hebert on the west, and Conway on the east. Phil- 
lipson subsequently purchased the Yostey tract, and John P. 
Cabanne purchased the ILebert tract, and Stokes purchased 
the Ann Camp tract, and they occupied their respective 
tracts in 1825. 

This survey was returned to the recorder of land titles on 
January 8, 1555, and on February 2, 1833, Frederick Con- 
way, the recorder, issued and delivered to Peter Lindell 
patent certificate No, 404 for said survey 2500 in the name 
of Joseph Hunot or his legal representatives. 

On July 10, 1819, Rufus Easton and wife, by deed of that 
date, conveyed to: William Stokes two hundred and thirty- 
four acres of this survey, described particularly by metes 
and bounds, and “ being part of a location of 480 acres made 
by virtue of a New Madrid certificate issued by the recorder 
of land titles for the Territory of Missouri in the name of 
Joseph Hunot or his legal representatives, and which the 
said Rufus Kaston owns by virtue of a deed to Joseph Van- 
denbenden, and Vandenbenden to the said Rufus Easton.” 
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On September 2%, 1825, Rufus Easton, by deed of that 
date, in wliich he recited that he had previously, to wit, on 
September 5, 1818, exeeuted his title bond to Samuel Ham- 
mond and James J. Wilkinson for the same land, conveyed 
to Samuel Hammond 240 acres of land, it being the whole 
of the Hlunot survey as located by Refus Easton by virtue 
of certificate No. 161, except 234 acres of said tract which he 
had conveyed to William I. Ashley by his deed of 1819. It 
is agreed that “ William Hi. Ashley” is erroneously used for 
* William Stokes.” 

Samuel Hammond oeceupied, fenced, and eultivated this 
land between ISIS and 1825. In 1824 or 1825 he left St. 
Louis, largely indebted both to individuals and to the Gov- 
ernment, and returned to South Carolina, where he eontin- 
ued to reside until 1842, when he died, leaving five children, 
One of these children, Mary A. Washington, is still living 
in Macon, Georgia. The other children have died, leaving 
heirs, who have resided in the Confederate States sinee 
Hammond’s death. 

On the 12th day of Mareh, 1S19, Richard Relfe, Beverly 
Chew, and Mary Clark instituted their suit against Samuel 
Hammond in the St. Louis district court for $7,509, which, 
after various proceedings, resulted in a judgment against 
Hammond, on personal service, for the sum of $6,877.434. 
This judgment was first rendered at the August term, 1819, 
and, after writ of error, was finally affiruied by the superior 
court at the Mav term, 1825. 

An execution was issued on this judgment, dated May 23, 
1823, and delivered to John K. Walker, then sheriff of St. 
Louis county, by virtue of which said sheriff levied upon 
and seized as the property of Samuel Hammond “a tract of 
land containing 240 arvents, more or less, bounded on the 
south by Gratiotand Phillipson,on the west by land of John 
P. Cabanne, and on the east by land of William Stokes and 
others.” 

After proper advertisement, beginning on September 5, 
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1823, this land was sold by the said sheriff on the 8th day 
of October, 1825, when Richard Relfe and Beverly Chew, 
being the highest and besi bidders for the same, became the 
purchasers thereof; whereupon the sheriff executed his deed 
to said purchasers in due form of law, dated the 4th day of 
November, 1823. ‘This deed was duly acknowledged on the 
day of its execution in open court by the said sheriff, and a 
record thereof made upon the record books of said district 
court, and a certificate of said acknowledgment, as required 
by law, is endorsed on said deed by Archibald Gamble, the 
clerk, purporting to be under his hand and seal of office, on 
January 27,1824. This deed was recorded in Book K (L), 
page 481, of the records of St. Louis county, on January 27, 
1824. 

Relfe and Chew, the purehasers, executed a letier of attor- 
ney, dated October 19, 1838, and recorded March 28, 1840, 
to John O'Fallon, by which they authorized O'Fallon to sell 
and convey said lands for them. 

Relfe and Chew, by John O’Fallon, their attorney-in-fact, 
by deed dated March 20, 1840, and duly recorded March 28, 
1840, conveyed to Peter Lindell the said land, deserivbed as 
follows: “Containing 240 acres, be the same more or less, 
and described in a deed from Johu Kk. Walker, then sheriff, 
to said Relfe and Chew, bearing date November 4, 1823, on 
record in said county in Book K, p. 481, as bounded on the 
south by land of Gratiot and Phillipson, on the west by land 
of John P. Cabanne, and on the east by land of William 
Stokes and others, and includes the big spring known by 
the name Hlammond spring, and being part of a location 
of 480 acres made by Rufus aston as the legal representa- 
tive of Hunot, and more particularly described by reference 
to the certificates of Joseph C. Brown, formerly sheriff of 
St. Louis county, recorded in Book K, page 397.” 

Joseph Hunot and wife, by deed dated December 5, 1834, 
conveyed for value said land to Peter Lindell, which deed 
was duly recorded December 22, 1834. 
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Peter Lindell, having previously purchased that part of 
the location conveyed by Easton to Stokes, took actual pos- 
session of all of said lands, and continued to hold sueh 
possession openly and notoriously for himself and against 
all others up to the period of his death, which occurred in 
1861. He left heirs, who continued in the same manner to 
occupy said Jand until partition of the same was made 
between them, after which each heir occupied and possessed 
his respective interest. 

Lindell, his heirs and representatives, have at all jtimes 
since claimed title to this land, and have held possession 
thereof under and by virtue of the said sheriff's deed exe- 
cuted by Walker to Lindell in 1828. 

On August 30, 1859, on the application of Lindell, a 
patent was issved by the United States, and recorded in the 
General Land Office on that day, conveying the said survey 
2500 to Joseph Hunot or his legal representatives. The lot 
in controversy is on this survey. 

The Government officers in all their transactions and in 
all their correspondence since 1840 touching this survey 
have recognized and treated Peter Lindell as the legal rep- 
resentative of Joseph Hunot, and the patent was delivered 
to him. 

Previous to 1845 the St. Louis public schools set up a 
claim to these lands under the act of June 13,1812. It was 
claimed that the land in controversy constituted a part of 
the Grand Prairie common-field lots of St. Louis, and that 
it was reserved for the publie schools, and therefore not sub- 
ject to location under the New Madrid certificate. 

Peter Lindell thereupon purchased of said schools their in- 
terest in said land and took a deed therefor, dated August 
oU, 1845, which is in evidence in this case. 

From these facts it was insisted by the defendants in 
error that if the patent to Joseph Ilunot or lis legal repre- 
sentatives inured to Samuel Hammond as a purchaser from 
Kuston, it passed to Lindell by virtue of the sheriff's deed. 
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[f the confirmation of the Spanish grant should be held 
not to have passed from Hunot, then his deed of December 
0, 1854, passed the title of the newly located land to Peter 
Lindell. If, on the contrary, the land on which the New 
Madrid certificate was located was at the time reserved from 
sale by the act of 1512, the title was relinquished by the 
United States to the State of Missouri for the support of 
schools by the act of January 27, 1831 (4 U. S. Stat., 455), 
supplemented, as it was, by the act approved June 15, 1864, 
which provided that all the right, title, and interest of the 
United States in and to all tie lots, tracts, pieces, and par- 
eels of land in the Grand Prairie common fields of St. Louis 
“which have not heretofore been disposed of by the United 
States shall be, and the same hereby are, granted, relin- 
quished, and conveyed in fee simple to tiie State of Mis- 
sourl for the support of schools in said township” (the same 
in Which St. Louis is situated), 

These acts of Congress were followed by an act of the 
legislature of Missouri (Session Acts 1879, p. 197) transferring 
to the school board of St. Louis all the right, title, and in- 
terest which the State acquired by virtue of said acts, 

In a similar case (Bowlin v. Furman, 28 Mo., 427) the su- 
preme court of Missouri held that a similar relinquishment 
of land by the United States to the use of schools, which was 
reserved for that purpose by the act of 1812, related back to 
that act and inured to the use of the grantee, who held under 
a quitelaim deed dated in 1851—previous to the time of the 
relinquishiment. 

Samuel Hammond became heavily involved in debt be- 

ween 1520 and 1825 at St. Louis and returned to South 
Carolina. In July, 1825, a suit was begun against him by 
ine United States in tie United States district court of St. 
Louis for moneys received by him as agent for the Govern- 
ment, and on the Yth of September, 1524, a judgment was 
rendered against him for 826,680.55, 0n which execution was 
issued October the Sth, 1824. On Mareh the 7th, 1825, this 
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execution was returned by Henry Dodge, marslial, as fol- 
lows: he within-named Samuel Hammond has no lands 
and tenements, goods or chattels, in my district that I can 
tind whereon to levy and satisfy this execution or any part 
thereof; neither is the body of said Hammond to be found 
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in my district.” 

On an alias writ to South Carolina [Hammond was ar- 
rested, and on the 2Ist day of February, 1826, he made 
application to the President of the United States asking to 
be discharged from imprisonment under the insolvent laws 
of the United States. 

As required by law, he furnished a schedule of all his 
property—real, personal, and mixed—and olfered to convey 
the same to the United States; whereupon the President 
entered upon the petition and schedule the following in- 
dorsement: 

“Let the petitioner be discharged after making the assign- 
ment to the United States of his property as olfered in the 
petition.” 


Whereupon Mr. Hammond conveyed, assigned, and trans- 
ferred all the property, real and personal, contained in the 
schedule to the United States, as required by law, tie deed 
being dated Mareh 15,1826.) In his application for dis- 
charge he uses the following words: ° Theat he hath no other 
prope rly than that ia the State of Missouriand in clrkansas and 
Tllinois, a schedule of which is annexced to this petition, and that 
he is willing and ready to assign the same to tie United 
States.” Ife disclaimed owning anv land in the ILunot 
location. 

On page — will be found a register of this judgement, with 
an abstract of the correspondence between the United States 
district attorney at St. Louis and the ‘freasury authorities in 
regard to its collection, and saying that nothing could be 
realized from the property transferred in the assignment. 

In the partition of the lands included in the Hunct loca- 
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tion among the heirs of Peter Lindell between 1860 and 
1870 the land in controversy was allotted to Levin H. Baker, 
one of the heirs, and he conveyed the same to his wife, Clara 
Baker, who afterwards conveyed it, by deed of trust to se- 
eure a loan of money, and it was sold ander said deed for 


a. The plaintiffs in error derive their claim to the land 
throngh conveyances made in ES73-4, by persons profess- 
Ing to be the descendants of Samuel Hammond, to whom 
they paid. as shown by the deeds, the sam of $1,550 for 240 
acres of land, lving in the city of St. Louis, worth from five 
thousand to twenty-five thousand dollars per acre. 


It is claimed, first, that the court committed error in hold- 
ing that the sheriff’s deed of 1825 transferred to Relfe and 
Chew, the purchasers, any title, legal or equitable, to the 
land in controversy. Itis urged that the survey of the New 
Madrid location, though made and returned to the surveyor 
general’s office im 1819, was not returned to the office of the 
recorder of land titles till January 8, 1833, and that there- 
fore Hammond had no interest in the land which could be 
transferred or assigned at the date of the sheriff’s deed. 

And, second, that error was committed in deciding that 
the patent.to Joseph MHunot or his legal representatives dated 
and recorded August 30, 1859, though not delivered until 
1860, took effect from its date, by which error it is said that 
Samuel I. Hammond, one of the plaintiffs, who lived in 
Tennessee, where the war did not commence till August 16, 
1861, was erreneously held to be barred. 


Motion to dismiss or affirm. 


On this state of facts the defendants move the Court to 
dismiss the plaintilfs’ writ of error or affirm the judgment 
of the supreme court of Missouri for the reasons following : 


First. The record fails to present any Federal question de- 
cided against the plaintiffs by the supreme court of Missourt ; 
and— 


Second. Should this Coart hold that a Federal question is 
involved in the judgment of the supreme court of Missouri, 
the defendants insist that it was properly decided by said 
court. 


Brief and argument. 


The writ of error must be dismissed unless it appear that, 
in the judgment of the supreme court of Missouri, there was 
drawn in question the validity of a treaty or statute of or an 
authority exercised under the United States, and the decis- 
ion is against its validity; or unless there was drawn in 
question the validity of a siatute of or an authority exercised 
under the State of Missouri, on the ground of its being re- 
pugnant to the Constitution, treaties, or laws of the United 
States, and the decision is in favor of its validity ; or unless 
some title, right, privilege, or immunity was claimed by the 
plaintiffs in error under the Constitution or treaties or statute 
of or commission held or authority exercised under the 
United States, and the decision was against the title, right, 
privilege, or immunity specially set up or claimed by the 
plaintiffs under such Constitution, treaty, statute, commis- 
sion, or authority. 

The Constitution of the United States (art. 5, see. 4) pro- 
vides that “ tiie Congress shall have power to dispose of and 
make all needful rules and regulations respecting the terri- 
tory or other property belonging to the United States.” 

The only pretense on which error can be claimed ‘s that 
the judgment of the Missouri court in some way conflicts 
with this provision of the Federal Constitution and inter- 
feres with the disposition of its lands by the Government. 

It is needless to refer to the second error complained of 
touching the ruling in respect of the statute of limitations. 


~) 
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If the decision sustaining the sheriff’s deed be correct, not 
only one but all the heirs of Hammond are precluded from 
setting up any interest in the land, and plaintiffs have no, 
standing in this Court. 

“ Where the supreme court of a State in rendering a judg- 
ment decides a Federal question, and also decides against 
the plaintiff in error on an independent ground not involv- 
ing a Federal question, and broad enough to maintain the 
judgment, the writ of error will be dismissed without con- 
sidering the Federal question.” 

Hopkins v. McClure, 153 U. 8., 350. 


Both plaintiffs and defendants claim under the same pat- 
ent. No right claimed under the Constitution or laws of 
the United States is here drawn in question. The only con- 
troversy was and is whether, under the laws of Missouri, 
the title which emanated from the United States passed from 
one person to another under a deed executed in accordance 
with the State law. That isa subject for State and not Fed- 
eral jurisdiction. This Court adopts the local law of real 
property, as ascertained by State decisions, whether those 
decisions are based on the construction of the local statutes 
or form a part of the unwritten law of tie State. 


If. 


The party who takes the initiatory steps to procure a title 
from the United States, if followed up to a patent, is deemed 
to have acquired the better right, as against others, to the 
prem ises. The patent which ts afterwards issued relates 
back to the date of the initiatory act, and euts off all inter- 
vening claimants; and the intermediate bona fide alienee 
of such incipient interest may rizhtfally claim that the pat- 
ent when issued inures to his benefit. 


While it is true that, as between the patentee and the 
alienees of his inchoate title, the patent when issued relates 
back to the first necessary step in the acquisition of title, yet, 
as between the patentee or his legal representatives and the 
United States, no vested interest passes from the Govern- 
ment until all the steps are taken which are necessary to 
create the right in the applicant to demand the patent and 
the obligation of the Government to issue it. 

In the case of a Spanish grant that vested right attaches 
on confirmation. In the ease of a pre-emption, not till all 
the preliminary requirements of the law have been come 
plied with, including payment of the price fixed by law; 
and in the case of a New Madrid location when the survey 
has been returned to the recorder of land titles. 

But conveyances of the inchoate title in the land existing 
previous to the establishment of the right to demand a pat- 
ent have been invariably recognized by the Government, 
and bona fide alienees lave in all eases held the legal title 
when issued under the doetrine of relation. 


IV. 


All the cases, without exception, referred to by the plain- 
tiffs in error touching the law of New Madrid locations in- 
volve controversies between individuals claiming different 
titles from the United States. . Each claiming under a sepa- 
rate aud independent grant, it became necessary for the 
courts to fix some period of time when the locator of a New 
Madrid certificate became vested with such a right in the 
land selected as to prevent the United States from conveying 
it to a third person. 

‘To secure a patent in the case of a New Madrid loeation, 
the first necessary slep was to apply to the recorder of land 
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tities and make proof of loss of specific land by earthquakes 
in New Madrid county. The second was the issue of a cer- 
tifieate by the reeorder entitling the holder to locate other 
lands. The third was the application by the holder to the 
survevor general of the district to locate the certificate, and 
specifying particularly the lands on which he desired to 
place his certificate. The fourth step was for the deputy 
surveyor to go upon the land and make actual survey and 
plat thereof. 

All these were steps no less essential to the acquisition of 
title than the filing of a copy of this plat in the recorder’s 
office. 

Surely as between the locator and the alienees of his in- 
choate right made by deed after filing his certificate and 
designating the land selected by him, if the jocation be fol- 
lowed to a patent, the alienees have the better right. This 
Court, in the cases referred to, have said only that until the 
recorder by accepting and filing the survey has said that 
no private claims conflicted with the location, the claimant 
had no such right as to prevent the Government conveying 
the land to others. 


Authorities on the first point. 


a. In Romie v. Casanova, | Otto, 579 (error to supreme 
court of California), both parties claimed title from the city 
of San José. This Court said: 


“The title of the city was not drawn in question. It is 
sald that depended on the treaty of Guadaloupe Hidalgo 
and the several acts of Congress to ascertain and _ settle 
private land claims in California, but this does not appear 
in the reeord. Ever if it did, the case would not be differ- 
ent, for both parties admit the title of the city, and their 
litigation extends only to the determination of the rights 
which they have severally acquired under it.” 


In MeStea v. Friedman, 2 Otto, 725, it Is said: 

‘No Federal question was involved in the decision of the 
supreme court (of California). The city’s tithe was not 
drawn in question. The real controversy was as to the 
transfer of that title to the plaintiffs in error, and this did 
not depend upon the ‘ constitution or any treaty or statute of 
or commission held or authority exercised under the United 
States,’ ” 


Citing— 
4 Saw., 180. 
3 Wood, 61. 


“The Government has no interest in contests between per- 
sons claiming ec post facto the grant, nor is it charged to de- 
cide between such claimants.” 

Castro v. Hendricks, 25 How., 438 (16: 576). 


In a Mexican claim when the Government no longer 
claims the land in question to be pablie land the right of 
the United States to contest the case ceases, and this Court 
will not entertain jurisdiction to determine to which of two 
private claimants it may belong. 

U.S. v. Morillo, 1 Wall., 706 (17 : 626). 

This Court bas uniformly held that the 34th section of the 
judiciary act is not confined in its scope to the statutory en- 
uctments of the States, but applies to the rulings of the State 
courts in all matters touching title to realty. 

Jackson v. Chew, 12 Wheat., 153. 
Henderson v. Griffin, 5 Peters, 151. 
CGireen v. Neal, 6 Peters, 291. 

United States v. Wauson, 1 Gallison, 5. 


“This Court adopts the State decisions, because they settle 
the law applicable to the ease, and the reasons assigned for 
this course apply as well to the rules of construction growlng 
out of the common law as the statute law of the State, when 
applied to the title of lands.” 

Jackson v. Chew, 12 Wheaton, 155. 
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The Supreme Court of the United States, in Ross v. Bar- 
land, 1 Peters, 664, says: “ Where by the established prac- 
tice of courts in particular States the courts in actions of 
ejectment look beyond the grant and examine the progressive 
stages of the title from the ineipient state to its consumma- 
tion, such a practice will form the law of cases decided under 
the same in these States.” 

In Harpending v. Dutch Chureh, 16 Peters, 455, the Su- 
preme Court of the United States said: “ We are bound to 
conform to the decisions of the State courts of New York in the 
construction of their acts of limitation.” 

The U.S. cireuit court of Virginia decided a question af- 
feeting realty, and after appeal to the Supreme Court of the 
U.S. the Virginia court of appeals decided a similar question 
differently. The Supreme Court reversed the lower court 
and held that “if the highest judicial tribunals of a State 
adopt new views as to the proper construction of such a 
statute and reverse its former decisions, the court will fellow 
the latest settled adjudications.” 

U.s.v. Morrison, 4 Peters, 124. 


In the case of Green v. Neal’s Lessee this Court held as 
follows: “ The decision of this question by the highest judi- 
cial tribunal of a State should be considered as final by this 
Court; not because the State tribunal in such a case has any 
power to bind this Court, but beeause, in the language of the 
Court in the case of Shelby v. Grey, 11 Wheat., 361, ‘a fixed 
and received construction by a State in its own courts makes 
a part of the statute law. 

The Court in this case further says: “ The exposition forms 
a part of the local law and is binding on all the people of the 
State and its inferior judicial tribunals. It is emphatically 
the law of the State whieh the Federal court, whilst sitting 
within the State, and this Court, where a ease is brought be- 
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fore them, are called to enforee.” 
Iu Bodley e. Taylor, 5 Cranch, 221, the Supreme Court 
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permitted an equitable defense against a legal title in order 
to conform its decisions to those of the supreme court of Ken- 
tucky. 

In the case of Taylor v. Brown, 5 Cranch, 255, the Court 
says: “In questions respecting title to real estate especially, 
the same rule ought certainly to prevail in both courts.” 

In the case of Polk’s Lessee v. Wendall, & Cranch, 87, the 
Court says: “In cases depending on the statutes of a State, 
and more especially in those respecting titles to land, this 
Court adopts the construction of a State where that construe- 
tion is settled and can be ascertained.” 

In the case of Thatcher v. Powell, 6 Wheat., 119 (an action 
of ejectment), the Supreme Court holds that “in construing 
the acts of the legislature of a State, the decisions of State 
tribunals have always governed this Court.” 

In the case of Ellmendorf v. Taylor, 10 Wheat., 152, opinion 
by Chief Justice Marshall, it is said: This Court,“ in cases de- 
pending on the laws of a particular State, will, in general, 
adopt the construction which the courts of the State have 
riven to those laws.” “ This course is founded on the prin- 
ciple, supposed to be universally recognized, that the judi- 
cial department of every government, where such depart- 
ment CNXists, Is the appropriate organ for construing the 
legislative acts of that government.” 

In the case of Jackson v. Chew, 12 Wheaton, 153, it is held 
“that this Court adopts the local law of real property as as- 
certained by the decisions of the State courts, whether their 
decisions are grounded on the construction of the statutes of 
the State er form a part of the unwritten law of the State, 
Which has become a fixed rule of property.” Hence, in the 
case of Green v. Neal’s Lessee, the Court appropriately said : 
“The rights of parties are determined under those laws, and 
it would be a strange perversion of principle if the judicial 
exposition of these laws by the State tribunals should be dis- 
regarded. These expositions constitute the law and fix the 
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rule of property. Rights are acquired under this rule, and 
it regulates all the transactions which come with its scope.” 

In the case of Leflingwell v. Warren, 2 Black, 599, the Su- 
preme Court of the United States said : 


“The construction given to a statute of a State by the 
highest judicial tribunal of such State is regarded as a part 
of the statute,and is as binding upon the courts of the United 
States as the text.” 


Citing— 
Shelby v. Guy, 11 Wheat., 351. 
McClurey v. Silliman, 3 Pet., 270. 
Greene v. Neal’s Lessee, 6 Pet., 291. 
Ross v. Duval, 15 Pet., 45. 
Massengall v. Donns, 1 How., 767. 
Nesmith v. Sheldon, 1 How., 812. 
Van Renssler v. Kearney, 11 How., 297. 
Webster v. Cooper, 14 How., 504. 


It is admitted that an equitable interest in real estate could 
be sold under exceution under the laws of Missouri at the time 
of the levy, sale, and deed made by Sheriff Walker to Relfe 
and Chew in 1825. (1 Ter. i, p. 120, see. 45.) 

In Landes v. Perkins (12 Mo., 259) the supreme court of 
Missouri said : 


“Ttisa matter of history, of which this court will take 
judicial notice, that at the time of the cession of Louisiana 
to the United States, in that portion of the territory of which 
this State is composed, nineteen-twentieths of the titles to 
lands were like that involved in this case prior to its con- 
firmation. ‘There were very few complete grants, * * * 
There being so few complete titles, the legislature, in sub- 
jecting lands and tenements generally to execution, must 
have contemplated a seizure and sale of those incomplete 
titles which existed under the Spanish government. At the 
date of the act above referred to (Oct. 4, 1804, by the terri- 
torial legislature subjecting lands to sale) no titles had been 
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confirmed by the United States. An instance is not recol- 
lected in which a question has been made as to the liability 
of such titles as Clamorgan’s under the Spanish government 
to sale under execution. It is believed that such titles have 
been made the subject of judicial sales without question ever 
since the change of government.” 


In the same case the following language is used: 

“ Under the execution law of Missouri it Was in the power 
of the defendants to elect on what property an execution 
should be levied, whether on real or personal.” (Digest, 
125.) 


And further: 


“When Congress enacted that the death of a patentee, at 
the date of the pateat, should not avoid the grant, but that 
it should inure to the benefit of the heirs or assignees of the 
patentee, it clearly expressed its sense of this question.” 


In every act of Congress from that of 1805 down to the 
present time the rights of assignees of inchoate grants have 
been respected. 

The fourth section of the act of 1805, requiring the filing 
of notices of claims before the register of the land office, 
enabled the assignee to make the claim in his own name 
and required him to file with the original grant and order 
of survey all deeds, conveyances, and other written evidence 
under which he claimed. 

Strother v. Lucas, 6 and 12 Peters. 


In Papin ». Massey, 27 Mo., 445, it is said: 


“The equitable title to land in the claimant is just as 
eflicient as a complete legal title to obtain a confirmation, 
and inures equally to the claimant whether his claim be an 
equitable or legal one.” 


Afterwards, upon the location of New Madrid certificates, 
the same principles were applied, and it was held that the 
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equitable owner of the New Madrid land, at the issuing of 
the New Madrid certificate, is the person to whom it belongs. 
* * * The title to the newly located land belongs only 
to the person owning the land in lieu of which the newly 
located land was located. 

Wear v. Bryant, 5 Mo., 147. 

Kirk v. Green, 10 Mo., 252. 

Page v. Hill, 11 Mo., 149. 


In Hogan v. Page, 2 Wall., 605, this court held that— 


“A confirmation to the original grantee or lis legal rep- 
resentatives embraced representatives of such grantee by 
contract as well as by operation of law, leaving the question 
open in a court of justice as to the party to whom the con- 
firmation should inure.” 


In Boone v. Moore, 14 Mo., 420, the claim was filed before 
the recorder of Jand titles in 1808 by Richardson, assignee 
of Mackey, who was assignee of Cole, the original ‘grantee. 

The transfers from Cole to Mackey and from Mackey to 
Richardson were filed before the Commissioner. ‘The con- 
firmation was to ‘f David Cole or his legal representatives.” 
On the trial of the case in court copies of these transfers 
were offered and excluded. ‘Tlie supreme court of Missouri, 
per Napton, justice, says: 


“If the confirmation by the act of Congress of July 4, 
1836, was to Richardson and not to the legal represeitatives 
of Cole, the admissibility of these copies is an immaterial 
question. We understand the Supreme Court of the United 
States to have distinctly decided this question in the case of 
Bissell v. Penrose.” 

Carpenter v. Runnells, 45 Mo., 591 (1870). 


In McCamant v. Patterson, 539 Mo., 100, it is said : 


“The benefit of the act (New Madrid act, Feb’y 17, 1815), 
whether it be called a donation or a proffered offer of barter 
and exchange, was conferred directly on the owners at that 
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date or on those holding under them as their legal repre- 
sentatives after that date ;” or, as said in the same case, “ upon 
those only who were the owners of the injured lands at the 
date of the act, or were their legal representatives afterwards 
hy descent, by purchase, or by operation of law.” 


In Wear v. Bryant, 5 Mo., 147, it is said: 

“The recorder of land titles adopted a form of certificate 
of location in the name of the original patentee or con- 
firmee or ‘ his legal representatives’ for the purpose of leaving 
it open to be ascertained judicially who was the person en- 
titled to the benefit of the act as such owner; that this 
designation merely ascertained the line of representation 
in which that person was to be sought; that the question 
‘Who ts the owner of the injured land?’ must necessarily 
be determined by local laws—that is to say, the laws and 
jurisprudence then in force in this region of country,” €e. 


On the 20th May, 1856, Congress passed an act providing 
“that in all cases where patents for public lands have been 
or may hereafter be issued, in pursuance of any law of the 
United States, to a person who had died or who shall here- 
after die before the date of such patent, the title to the land 
designated therein shall enure to and become vested in the 
lieirs, devisees, or assignees of such deceased patentec as if the 
patent had issued to the deceased person during life.” 

The formula “or his legal representatives ” embraces rep- 
resentatives of the original grantee in the land, such as as- 
signees or grantees, and leaves the question open to inquiry 
in a court as to the party to whom the patent should enure. 

Hogan v. Page, 2 Wall., 605 (17: 854). 
Carpenter v. Rannells, 19 Wall, 155 (22: 77). 


A Spanish elaim to land, if confirmed by the commis- 
sioners, has the effect of a confirmation to the legal repre- 
sentatives of the person to whom the original concession 
was made, where the commissioners passed upon nothing 
but the merits of the original concession. 

Connoyer v. Schaeffler, 22 Wall., 254 (22: 827). 
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Under the act of 1836 a patent issued upon a Spanish 
claim which had been confirmed to the claimant or his legal 
representatives vested the legal title in him, and enured by 
way of estoppel to his grantee and those who claimed by 
deed under him. 

Stoddard v. Chambers, 2 How., 284 (11: 269). 
Landes v. Brant, 10 How., 348 (13: 449). 
Easton v. Salisbury, 2i How., 426 (16: 181). 


“A tract of land subject to entry when purchased and paid 
for ceased to be the property of the United States or subject 
to its disposal. The legal title is then held by the United 
States for the benefit of the purchaser, and on proper appli- 
cation the Government is bound to issue its patent to the 
purchaser.” 


Cornelius v. Kessell, 128 U. S., 456 (32: 482). 


The subsequent grant of dands in a Spanish claim to the 
heirs of the claimant who had executed a mortgage thereon 
by act of Congress of 1836 carried the equities of tle mort- 
gagee with the legal title, of which he took the benefit. 

Massey v. Papin, 24 How., 362 (16: 754). 


The case of Burk v. Marshall, 6 How., 285, was a sale of 
a possessory right to two lots in the town of Dubuque. This 
Court said: 


“At the time of this transaction the United States bad 
not vet offered the land on which the town of Dabuque was 
situatea for sale; but, notwithstanding the occupants of lots 
were mere tenants at sufferance only, they proceeded to make 
valuable improvements under the expectation of the grant 
of the right of pre-emption from the Government, or, at 
least, that they could complete their tithe by purchase from 
it when the lots should be offered for sale. These posses- 
sions and improvements were treated as valid and subsist- 
ing titles by the settlers, and were the subjects of contract 
and sale by conveyances in the form usual for passing a title 
in fee.” 
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The Court then proceeded to decide that in such case, if 
the veador received the title from tie Government, that 
title enured to the vendee; and it further held that, as the 
vendee had bought the title at the public sale of lots, he 
became a trustee for the original vendor. 

Contracts in regard to possessory interests in publie lands 
in Oregon made by occupants before the donation act of 
1850 were not invalidated by that act, which prohibited 
sales for the future. 

Lamb v. Davenport, 18S Wall., 507 (21: 759). 
Stark v. Starr, 94 U.S., 477 (24: 276). 


“The parchaser by such a contract acquired an equitable 
right to the land, which would be enforced when the legal 
title was obtained.” 


(Idem.) 


It is a well-established principle of law that where a 
vendor undertakes to convey land in which he has no vested 
interest or only an equitable title the contract will be en- 
forced in equity as an executory agreement to convey where 
the intention of the parties Is apparent and the considera- 
tion sufficient ; and this is especially true where the equita- 
ble interest assigned is derived from the same source as the 
subsequently acquired legal title or where such equitable 
interest is the basis or foundation on which is obtained the 
subsequently acquired legal title. 

Duchess of Kingston’s ease, 2 Smith, L. Cas., 628, 
and authorities therein cited. 

Jackson v. Waldron, 13 Wend., 17S. 

Breckenridge v. Churchill, JJ. Mar., 15 —. 


In Missouri it has been always held that where a deed 
purports on its face to convey a fee-simple title to lands, and 
the grantor has at the time neither a legal nor equitable 
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estate therein, a subsequently acquired legal title will pass 
by operation of the conveyance. 

13 Mo., 565. 

17 Mo., 138. 

1S Mo., 486. 

See Territorial Laws in appendix to this brief. 


“The rule has always been that covenants for title worked 
an estoppel; but this rule has been carried farther, and it is 
now establisied that where the grantor sets forth on the 
face of his conveyance, by averment or recital, that he is 
seized of a particular estate in the premises, and which 
estate the deed purports to convey, the grantor and all per- 
sons in privity with him shall be estopped from ever after- 
wards denving that he was seized and possessed at the time 
he made the conveyance. The estoppel works upon the 
estate and binds an after-acquired title as between parties 
and privies.” 

French v. Spencer, 21 How., 228. 


Easton, being the owner of the New Madrid land, made 
his bond to convey 240 acres of it to Hammond on Septem- 
ber 3, 1818. On September 29, 1825, Easton, for a valua- 
ble consideration and “pursuant to the conditions” of his 
bond to that effect, conveyed the land in fee to Hammond. 
This same land, by metes and bounds, was sold by the sheriff 
on October 8, 1825, and the title under the sherifl’s deed is 
now held by defendants in error. 

In the case of Lamb v. Davenport, already cited, it is held 
that contracts made by actual settlers on the publie lands 
concerning their possessory rights are valid as between the 
parties to the contract, though there be at the time no act 
of Congress by which the title may be acquired and though 
the Government is under no obligation to either of the par- 
ties in regard to the title, unless they are forbidden by some 
positive law. 


In that case it was distinetly held by this Court as fol- 
lows : 


“The right of the United States to dispose of ber own . 
property is undisputed, and to make rules by which the 
lands of the Government may be sold or given away is 
acknowledged ; but subject to these well-known principles 
parties in possession of the soil might make valid contracts 
even concerning the title predicated upon the hypothesis 
that they might thereafter lawfully acquire the title except 
in cases where Congress had imposed restrictions on such 
contracts.” 

Citing— 

Sparrow v. Strong, 3 Wall., 97. 
Myers v. Croft, 13 Wall., 291. 
Thredgill v. Pintard, 12 How., 24. 


In the case of Landes v. Brant, 10 How., 348, it appeared 
that one Dodier was the grantee of a Spanish concession 
which, previous to confirmation, he conveyed to Clamorgan 
in 1807. In 1808 Sarpy recovered a judgment against Cla- 
morgan in the district court of St. Louis, on which an exe- 
culion was issued, and Clamorgan’s interest was sold by the 
sheritfan.l purchased by MeNair. After these proceedings 
the board of commissioners confirmed this claim, in IS11, 
and a patent was issued thereon in 1845 to Clamorgan or 
his legal representatives. 

The chief question before this Court was whether the 
sheriff’s sale and deed conveying the equitable interest con- 
stituted the purchaser a legal representative of Clamorgan. 
On that question this Court said: “* But there is another cop- 
sideration equally conclusive in favor of the sheriff's deed 
in the present instance.” Clamorgan died in IS14,and by 
his will devised his lands to his illegitimate children, under 
whom the plaintiff Landes claims title. In 1545 a patent 
issued purporting to convey to Clamorgan, in fee simple, the 
land in dispute. According to common law the patent was 
vold for want of a grantee; and to supply this defect Con- 
gress had passed a general law (May 20, 1856) declaring as 
follows (here citing the statute of 1856 in regard to patents). 
Of course the assignee, by bona fide conveyance, would come 
in before a volunteer, such as an heir or devisee. Ilere the 
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assignee of the devisee is suing the alienee of the devisor. 
The patent issued in 1845 is the ultimate and conclusive 
evidence of title in this instanee, as the board of commis- 
sioners had no power to grant and communicate the fee held 
by the United States. Their decision was final to this ex- 
tent—the officers of the Government were bound toaward the 
patent to Clamorgan without any further action on the part 
of Congress. But this adjudication does not stand on the 
footing of cases where the commissioners were ordered to 
report and Congress reserved the power to confirm the re- 
port, and thus to grant the fee by act of Congress. In such 
cases this Court has held that Congress had granted the fee, 
and that no patent was required as a further assurance of 
title. ‘To what description of assignee, then, did the titleenure 
according to the act of 1836? Necessarily to one claiming 
not the legal but the equitable title existing when the 
patent issued, and in him the legal title is vested by the 
patent. ‘The same rule was applied in the case of Stoddard 
v. Chambers, 2 How., 316. 

“Tn 1800 a concession was made to Mordeeai Bell ; in 1804 
Bell conveyed to James Mackay, and in 1815 Mackay con- 
veyed to Amos Stoddard, whose heirs were the plaintiffs. 

“The claim was filed with the board in 1808, and in 1836 
it was contirmed to Mordecai Bell ‘or his legal representa- 
tives.’ 

“This Court held,on the foregoing state of facts, that ‘when 
under the act of 1836 the report of the commissioners was 
confirmed to Bell and his legal representatives the legal 
title vested in him and enured by way of an estoppel to his 
grantee and those who claimed by deed under him.’ There 
was no covenant for title in either the assignment from Beil 
to Mackay or from Mackay to Stoddard, each being quit- 
claim assigninents. 

“So again in the case of Bissell v. Penrose, 8 How., 317, the 
same principle was maintained. In August, 1800, Tillier 
filed his claim with the board and asked a confirmation for 
800 arpents, and it continued before the different boards, sit- 
ting at St. Louis, until 1836, when it was confirmed by Con- 
gress. | 

“In 1818 Tillier assigned his claim to Penrose, and in 1820 
Peurose assigned his claim acquired from Tillier to Mary 
B. and Anna Penrose, who were the plaintiffs in the eject- 
ment suit, and who recovered the land under their deed of 
1820. 
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“Tn every case where this Court has been called on to in- 
vestigate titles where conveyances of lands had been made 
during the time that a claim was pending before a board of 
commissioners, and where the claim was ultimately com- 
firmed in the name of the original claimant, the inter- 
mediate assiguments have been upheld against the con- 
firmee and his heirs or devisees in the same manner as if 
he bad been vested with the legal title at the date of the 
convevance. We are, therefore, of the opinion that the 
sheriffs deed made to McNair in 1808 must be supportea 
on this ground also.” 


The holder of a register’s certificate of the purchase of a 
lot in the town of Dubuque lawfully acquired and issued 
by the register under the two acts of July 2, 1556, and March 
3, 1837, has such an equitable estate in the lot before the 
issuing of the patent as will subject the lot to sale under 
execution under the statutes of Lowa. 

Levi v. Thompson, 4 How., 17. 


The brief of the attorney in that case is as follows: 


“The legislature of the Territory of Iowa could confer no 
authority on, the sheriff to sell the property 1n question be- 
muse the title was vetin the United States and had not 
passed to Levi and Thompson at the time of the sheriff's 
sale.” 


And to sustain the contention he cited Bagnell v. Brod- 
erick, 13 Peters, 436, and Wilcox v. Jackson, 15 Peters, 498 
et seq. 

This Court said: 

“This right to the fee and a patent in this case gave to 
Levi and Thompson that equitable right to the land under 
the certificate of the receiver of the laud oflice which the 
law of Iowa has made subject to execution for the satisfac- 
tion of judgments.” 


Again: 


“The fee continues in the United States until the issue of 
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the patent, but the right to the fee was in the purchasers, 
and they were entitled to a patent for the land unless there 
was some legal objection by the United States against issuing 
it, of which this Court is not advised.” 


Authorities on the second and third points. 


The objections here presented are the same relied on in 
the case of Landes v. Brant, in 10 How. It was urged 
that Clamorgan’s interest was not even an equity; thata 
conveyance of the land to any other person by the Govern- 
iment up to the time when the commissioners recommended 
its confirmation, in 1811, would have passed the title, and 
Clamorgan would have been remediless. This was un- 
doubtedly true. [t has been held by all the courts that 
these concessions were mere inchoate titles, and that the 
claimant had no legal or equitable right, as against the Gov- 
ernment or its alienecs, until after confirmation and actual 
survey of the lands by Federal officers. 

The court, referring to the sheriff's deed in this case, said : 


“The proceeding was not void, but passed to the pur- 
chaser at execution sale all the title that would have passed 
from Clamorgan had he made a quitciaim deed to MeNair, 
the purchaser. * * * ‘That such was the force and effect 
of a regular sheriff’s deed under the local laws of the then 
Missouri Territory is not open to question, nor is it contro- 
verted; and the ouly remaining consideration in this braneh 
of the case is whether the sheriff's deed can be set up as a 
defense at law, notwithstanding the confirmation and patent, 
both of which are of subsequent date to the sheriff’s sale 
and deed.” 


The court thereupon proceeded to declare the conveyance 
by the sheriff to be a valid title, in the following language : 


“The confirmation of 1811 and the patent of 1845 must 
be taken to relate to the first act—that of filing the claim in 
1805. On this assumption intermediate conveyances made 
by the confirmee or by the sheriffon his behalf, of a date 
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after the first substantial act, are covered by the legai title, 
and passed that title to the alienee, and on this ground the 
deed made by the sheriff to MeNair ts valid.” 


The court, in the same opinion, approves the language 
of Cruise’s Digest, vol. 5, p. 510: 


“There is no rule better founded in iaw, reason, and con- 
venience than this: that all the several parts and ceremenies 
necessary to complete a convevance shall be taken together 
as one act and operate from the substantial part by re- 
lation,” 


This Court, in the Hot Springs cases, distinctly laid down 
seven primary steps in the ease of a New Madrid title, be- 
ginning with the application to the recorder for the New 
Madrid certificate and ending with the filing of the survey 
with the recorder, all of which steps are necessary to procure 
the patent; and in this case they declare that the patent 
when issued relates back to the first or original act which 
was necessary to obtain it. Their language is as follows: 


“ Where there are divers acts concurrent to make a con- 
veyance, estate, or other thing, the original act shall! be pre- 
ferred, and to this the other acts shall have relation.’ 


It cannot be denied that the survey of ihe New Madrid loea- 
tion returned by Brown on June 23, 1819, was a ceremony 
absolutely necessary to secure the title in this case. This 
survey was a necessary step for segregating the land from 
the public domain. It was then conveyed by Easton and 
occupied and cultivated by his alienees. The metes and 
bounds of the survey were well known and the Government 
adopted this same survey in the issue of its patent in 1509. 
If, then, this was a necessary part of the proceedings, in 
order to obtain the Government patent, the title necessarily 
goes back by relation to this- incipient step. 

The same doctrine is announced by the Supreme Court 
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of the United States, through Chief Justice Marshall, in 
Taylor v. Brown, 5 Cranch, 553, to wit: 

“The principle on which relief is granted is that the 
patent, which is a consummation of title, does in equity re- 
late back to the inception of title, and therefore, in a court 
of equity, the person who has first appropriated the land in 
contest has the best title, unless his equity is impaired by 
the circumstances of the case.” 


In Stark v. Starrs, 6 Wallace, 415, the court says 

“When, in fact, the patent was issued it relates back to 
the inception of the right of the patentee, so far as it may 
be necessary to cut off intervening claimants.” 


In Shepley v. Cowan, 91 U.S., 537, the court says: 

“The party who takes the Initiatory steps in such cases, 
if followed up to patent, is deemed to have acquired the 
better right as against others to the premises. Mie patent 
which is afterwards issued relates back to the date of the 
initiatory act and cuts off all intervening claimants.” 


This latter case is absolutely conclusive of the case now 
at bar. It fully explains the language of the Hot Springs 
cases, which were decided at the same term of court and re- 
ported in the next volume of reports. ‘The court refers to 
the cases of Frisbie v. Whitney, 9 Wall., and the Yosemite 
Valley cases, 15 d., 77, and says that an inchoate right ob- 
tained by settlement or otherwise is not such a vested inter- 
est as to deprive Congress of the power to dispose of the 
property ; that Congress could at any time reserve such lands 
from sale for arsenals, fortifications, or other public uses, and 
that a settlement on public land, accompanied even by im- 
provement, “did not confer upon the settler any right in 
the land as against the United States or impair in any respect 
the power of Congress to dispose of the land in any way it 
might deem proper.” 

The court is particular to use the words “ as against the 
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United States” and to italicize them in its opinion. Ina 
subsequent part of the opinion the court says: 


“Bat whilst, according to those decisions, no vested right 
as against the United States is acquired until all the prerequi- 
sites for the acquisition of the tithe have been complied with, 
parties may,as against each other, acquire a right to be 
preferred in the purchase or other acquisition of the land 
when the United States have determined to seil or donate 
the property. In all such cases the first in time in the com- 
mencement of proceedings for the acquisition of the title, 
when the same are regularly followed up, is deemed to be 
the first in right.” 


The court continues : 

“When these prerequisites (steps necessary to obtain title) 
were complied with the settler for the first time acquired a 
vested interest in the premises, of which he could not be subse- 
quently deprived. He was then entitled to a certificate of 
entry from the local land officcrs and ultimately to a patent 
from the United States. Until such payments and entry 
the acts of Congress gave to the settler only the privilege of 
pre-emption in case the lands were offered in the usual 
manner—that is, the privilege to purchase them in that 
event in preference to others.” 


The question in this ease (Shepley v. Cowan) was whether 
Chartrand’s title related back to his original settlement on 
the land, so as to antedate the inception of the title of the 
State. 

The court expressly says that this mere right of prefer- 
ence, as against third persons, did not rise to the dignity of 
an equity ; “that Congress might have then withdrawn the 
land from settlement or pre-emption and granted it directly 
tu the State of Missouri or reserved it from sale for public 
purposes, and no vested right in Chartrand or tis heirs, as 
against the United States, would have been invaded by its 
action; but, having allowed by its subsisting legislation the 
ucquisition of a right of preference as against others to the 
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earliest settler or his heirs, the way was free to the proseen- 
tion of the claim of the heirs.” 

Hence it is that the court holds that when the title finally 
emanated from the Government it related back, as against 
third persons, not to the time of payment of the purchase- 
money and entry with the local land officers, but to the period 
of earliest settlement—a period when Chartrand was even 
denied the right to enter and had no title, legal or equi- 
table, as against the Government. 

The court makes the bare settlement the initiatory step, 
and then says: 

“The party who takes this step, if followed up to a patent, 
is deemed to have acquired the better right as against others 
to the premises. The patent which is afterwards issued 
relates back to the date of the initiatory act and cuts off all 
intervening claimants.” 


If the patent of 1859 enured to Easton, as [Lunot’s legal 
representative, when issued it related back to the first neces- 
sary step taken by Easton in the aequisition of the title. 
The Supreme Court has specifically defined those necessary 
steps. ‘The first was taken August 12, L516, in the issue of 
the certificate. The second was taken when Brown located 
the certificate on the specific land subsequently conveyed 
by the patent. The third was taken when, on June 25, 1819, 
Brown returned his survey to the surveyor general, which 
survey segregated the soil from the public domain. Either 
of these dates Is suflicient to support the doctrine of rela- 
tion, as repeatedly construed by the Supreme Court, and 
vests in these defendants all that Easton or Hammond ever 
held or can hold in the disputed land. 

In Washburn on Real Property, vol. 5, page 508, it is 
sald : 

“There are cases where the transaction is not complete 
and effectual in itself to convey title to lands, but by being 
connected with other acts or transactions, as parts of the 
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one under consideration, it became effective by the relation 
which the law creates between them, whereby they are made 
to partake of the character of a single and integral act. It 
inay be difficult to classify these cases; but a reference to a 
few of them will give a general idea of whiat is here meant. 
One of these would be the case of a sale of premises made 
by a sheriil upon execution, but no deed delivered until a 
subsequent period, during which the Judgment debtor had 
died. When a deed is given it has a relation back to the 
sale, and is considered as then taking effect, and its vaiidity 
is not affected by the intermediate death of the debtor.” 


Washburn, in his Treatise on Real Property, referring to 
the case of Landes against Brant, says : 

“ The title in question was an imperfect one in the original 
claimant under the Spanish Government, and a creditor of 
the one holding this tithe had seized his title on execution ; 
and subsequently to this the United States contirmed the 
titie to the original claimant. It was held that, by relation, 
he was the real owner when the sale was made, and, conse- 
quently, the purchaser under the sheriff's sale held the land 
against the devisees of the original claimant.” 


The only limitation placed by the courts upon the doe- 
trine of relation is that 1t shall not work injustice to the 
rights of innocent third parties acquired between the events 
which it is proposed to unite by relation. It is, therefore, 
invariably held that a deed made in pursuance of a previous 
contract will, as between the parties, relate back to the date 
of the contract; but such relation will not be allowed to 
work injury to intermediate Innocent purchasers or strangers 
who acquire an interest without notice. In other words, as 
between parties it is adopted for the advancement of justice, 
but is not permitted to work wrong to strangers. 

Vanecourt v. Moore, 26 Mo., £2. 
Jackson v. Bard, 4 Johns, 230. 
Fight v. Doe, 1 Biackf., 127. 
Sampson v. Thornton, 3 Met., 275. 
Wash. Real Prop., 3d vol., 508, "9. 


”< 
oe 


In the ease of Lessee of French and wife v. Spencer (21 
Howard, 228) Congress liad passed an act, March 5, 1816, 
granting bounty lands to certain volunteers. Under this 
act a warrant was issued to one Silas Fosgit to locate 300 
acres of land. ‘This warrant was placed in the hands of an 
agent, who loeated it in Vigo county, Indiana, on June 3, 
1816. No patent was issued for the land until the 26th of 
October, 1816. When issued the grant was made to said 
Silas Fosgit. On the 28th of June, 1816, after the location 
and before the issue of the patent, Fosgit conveyed the land 
to William IL. Spencer, of New York. 

The Supreme Court held that this land belonged to Spen- 
eer’s heirs. The following language Is found tn the opinion 
of the Court: 


“Whether the patent related back tu support of Spencer’s 
deed is not a new question in this Court. It arose in the 
case of Landes v. Brant (10 Hlow., 372), where 1t was held 
that a patent issued in 1545 to Clamorgan and hits heirs, by 
which the heirs took the legal title, related back and enured 
to the protection of a title founded on a sheriff’s sale of 
Clamorgan’s equitable interest made in 1508. There, as 
here, the contest was between the grantee’s heirs and the 
purchaser of the lncipient title, the Court holding when the 
patent issued it related to the inception of the title and must 
be taken, as between the parties to the suit, to bear date with 
the commencement of the title. It is also the settled doc- 
trine of this Court that an entry in a United States land 
oflice on which a patent Issues (no matter how long after the 
entry is made) shall relate back to the entry and date with 
it (Ross v Barland, 1 Pet., 655). The fiction of relation is 
that au intermediate bona fide alienee of the incipient inter- 
est may claim that the patent enures to his benefit by an ez 
post facto operation and receives the same protection at law 
that a court of equity could afford him.” 


In this case the incipient interest alluded to was the loca- 
tion of the original warrant on the tract of land in dispute, 
and this location consisted only of a notice to the register 
of the local land office that the holder of the warrant desired 
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to locate it on certain lands. It is certainly clear that the 
Government at any moment thereafter and before the issue 
of the patent had a right to cancel this location, and the 
holder of the warrant would have had no remedy whatever 
against the Government. But inasmuch as the Govern- 
ment proceeded thereafter to issue the patent, the patent, 
when issued, related back so as to enure to the benefit of any 
one who held a deed from the original holder of the war- 
rant. 

A, holding a bounty land certifieate, gave B a bond to 
convey to him land that might be entered thereby and a 
power of attorney to locate and obtain a patent. A having 
died, B located the land in A’s name and the patent was 
issued to A. Under a special statute of Arkansas, in which 
State the lands lay, the administrator of A conveved the 
land to B,in compliance with A’s bond. The heirs of B 
sold and conveyed the lands, after patent, to third parties. 
In a controversy between B and the alienees of the heirs, 
this Court said “that the special act of Assembly authorized 
the administrator to make a valid deed and divest the title 
of the heirs was decided in this case by the supreme court 
of Arkansas, and which decision, on the effect of the State 
law, is conclusive on this Court.” 

Maxwell v. Moore, 22 How., 185. 


[n the ease of Ross v. Barland, supra (1 Peters), the court 
Says : 


“Tn the action of ejectment they (the courts) look beyond 
the grant and examine the progressive stages of the utle, 
from its mmeipieid state, whether by warrant, survey, entry, or cer- 
tificate, until its final consummation by grant, and if found 
regular and according to law in these progressive stages the 
grant is held to relate back to the inception of the right and 
to have dignity accordingly.” 


In Touechard v. Crow, 20 Cal., 150 (Kield, chief justice), it 
is said: 
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“At the time the deed was executed the claim of Ayer- 
man and others to the land embraced in the grant to 
Padilla was pending before the Jand commission for con- 
firmation. ‘The decree of confirmation affirmed the validity 
of that grant and of the claim of petitioners. The patent 
following the confirmation took effect by relation at the 
date of the presentation of the petition to the land comunis- 
sion,on February 24, 1852. As the deed of the United 
States, it is to be regarded, so far as all intermediate convey- 
ances are concerned, as baving been executed at that time. 
(Citing 13 Cal., 478; 14 id., 465; 15 id, 361; 17 id., 250; 1S 
id.,57V.) The deed to Stevens must therefore be held to 
have passed the interest acquired by the patent.” 


In State v. Barrett, 15 Cal., 361 (Field, chief justice), it is 
sald : 


“The patent is the last act of e series of proceedings taken 
for the recognition and confirmation of the patentee’s right 
to the land it embraces, the first of whieh is the petition to 
the board of land commissioners. With reference to such 
proceedings, the patent takes effect by relation at the date 
of the first act; and so we have held in repeated instances. 
As the deed of the United States, it is to be regarded as if 
it had been executed at that time. * * * “Tn the case 
at bar all the conveyances under which the plaintiff claims 
were executed previous to the issuance of the patent. They 
passed, therefore, only the right of the grantors under the 
grant. But the patent in recognizing the validity of the 
grant necessarily establishes the vaiidity of all properly ex- 
ecuted intermediate transters of the grantee’s Interest.” 


The above doctrine has always been held by the supreme 
court of Missouri in similar cases. 
Alexander v. Merry, 9 Mo., 510. 
Page v. Till, 11 Mo., 149. 
Crowley v. Affalter, 49 Mo., 263. 
Porter v. Mariner, 50 Mo., 364. 
Papin v. Massey, 27 Mo., 445. 
St. Louis v. Taney, 21 Mo., 243. 
McCabe v. Worthington, 16 Mo., 514. 
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In Papin v. Massey, that court, speaking of the patent to 
Mackey or his legal representatives, savs : 

“Tt enured, then, to his legal representatives. These rep- 
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resentatives mav be his heirs or assigns. If he had con- 
veyed the claim it would enure to his assignee. If there 
had been no conveyance the tithe would have passed to his 
heirs.” 


In Porter v. Mariner the Missouri court said : 

“A sheriff’s deed relates back to the sale as to the defend- 
ant in the execution and his privies and as to strangers pur- 
chasing with notice, and vests the title in the execution 
purchaser from that time.” 


In Callahan v. Davis, 90 Mo., 75, it is said: “It will be 
seen that Thompson conveyed the land to Turpin by a 
quitclaim deed after he had entered it and before he re- 
ceived the patent; and the contention is that this deed did 
not convey the after-acquired title, so that Turpin only got 
an equity, and that the plaintiff cannot maintain this suit 
at law on that title. Thompson, by his certificate of entry, 
got an imperfect title, one upon which, by the laws of this 
State, he could have maintained an action of ejectment for 
the laud against any person not having a better title (R. 
S., 1850, § 2, p. 690). ‘The patent when issuea made that 
imperfect title a perfect legal one. The entry and the pat- 
ent were ail several acts necessary to make a complete title, 
and are to have relation back to the aet which created the 
equitable title ;” citing— 

Landes v. Brant, 10 How. (U.S.). 572. 

‘Tonehard v. Crow, 20 Cal., 150-60. 

Crowley v. Wallace, 12 Mo., 1438. 

Landes v. Perkins, 12 Mo., 239 (same title as in 

Landes v. Brant). 

Stark v. Bassett, 15 Cal., 361. 
Porter v. Mariner, 50 Mo., 364. 
Gibson v. Chouteau, 39 Mo., 538. 
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Fenn v. Holme, 21 How. (U.S.), 481. 
Leach v. Koenig, 55 Mo., 451. 

3 Washburn R E., 276. 

Winn v. Cole, Walker’s Miss., 119. 
Gibson v. Chouteau, 138 Wall. 98. 
Ford v. French, 72 Mo., 250. 


The case of Massey v. Papin, 24 Howard 362, is as fol- 
¥ ; ’ ’ 
lows: 


In 1806 one James Mackey presented his Spanish claim 
before the board of commissioners, and in 1809 the board 
rejected the claim. In 1814 Mackey gave a bond in the 
nature of a mortgage to a part of the land to Delassus. Papin 
became the assignee of the mortgage and foreclosed and 
purchased, taking his title by sheriff’s deed. The plaintiffs 
were Mackey’s heirs. ‘The defendant was Papin. Congress 
confirmed the claim, by the act of 1856, to James Mackey or 
his legal representatives, and on these facts this Court said: 


“An imperfect Spanish title, claimed by virtue of a con- 
cession, was by the laws of Missouri subject to sale and as- 
signinent, and, of course, subject to be mortgaged for a debt. 
The heirs of Mackey took the lands by descent, with the 
incumbrance attached, and held them in liké manner that 
their ancestor held. The grant of the lands to the heirs by 
the act of 1836 carried the equities of the mortgagee, with 
the legal title, of which he took the benefit—a consequence 
contemplated by the mortgage itself; and ifthe assignment 
had been in its forma legal conveyance of the lands, the 
grantee would have taken a legal title: and to this effect 
ure the cases of Bissel v. Penrose, 8 How., 317, and Landes 
v. Brant, 10 How., 348. 

“ Intermediate conveyances made by one who has taken 
Incipient steps to procure title will be covered by the legal 
title when obtained, and will pass such title to the alienees 
against the grantee and his heirs and against his assigns 
with notice; and this doctrine equally applies, whether such 
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intermediate conveyances are made by act of the grantee 
himself or by the sheriff under execution.” 

Stoddard v. Chambers, 3 How., 316. 

Bissell v. Penrose, 8 Llow., 517. 

Taylor v. Brown,d Cr., 553. 

Stark v. Starrs, 6 Wall., 418. 

Shepley v. Cowan, 91 U.S., 337. 


To the same effect see this case (Hammond v. Johnston), 
93 Mo., 198. 

“Where there are divers acts concurrent to make a con- 
veyance, estate, or other thing the original act shall be pre- 
ferred, and to this the other acts shall have relation.” 


Citing— 
Viner’s Abridgment Title Relation, p 290. 
Jackson v. MeMichael, 3 Cowan, 75. 
Crowley v. Wallace, 12 Mo., 145. 


In Chouteau v. U.S., 9 Peters, 147, it is held that— 

“Orders of survey made by the lieutenant governor of 
Upper Louisiana are the foundation of title and are capable 
of being perfected Into complete titles: that they are properly 
capable of being alienated, and as such to be held as sacred and 
inviolable as other property.” 


The loeation of a warrant or order of survey or an entry 
with the register and receiver is an actva/ location, au incip- 
lent and necessary step in the acquisition of title. It be- 
comes a perfected location when returned to and approved 
by the Commissioner of the General Land Office. It be- 
comes a completed title only on the issue of the patent. An 
alienee of the locator, at any moment after the first act, takes 
the tithe under the patent. 


It is persistently urged by the counsel for plaintiffs that 
because a sheriff’s deed isa quitelaim of an existing title 
the subsequent issue of a patent for the same land will 
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not enure to the purchaser at the sheriff’s sale. On some 
principle not familiar to me, and unknown, I apprehend, to 
the law, he insists that the legal title is an after-acquired or 
different title from that involved in the equities previously 
existing in the same transaction and upon which the legal 
title emanated. ‘This identical argument was pressed upon 
the Supreme Court of the United States in Landes v. Brant, 
10 How., 574. In that case the alienee of the equitable 
title claimed under a sheriff’s deed, precisely as we do in 
this case. Counsel for Landes in that case insisted that as 
the conveyances In the preceding case of Stoddard v. Cham- 
bers were voluntary deeds, infer partes, a distinction should 
be drawn between it and the case at bar. The point was 
thoroughly examined by that Court and answered in the 
following language : 


“There was no covenant for title in either the assignment 
from Bell to Mackey or in that from Mackey to Stoddard, 
each being quitclaim assignments.” 


The Court thereupon applied the doctrineof relation under 
the sheriffs deed and held that the patent issued in 1845 
related back to the time of filing the claim, in 1805, before 
the commissioners ; and, said the court, “ on this assumption 
intermediate conveyances made by the contirmee or by the 
sheriff on his behalf, of a date after the tirst substantial act, 
are covered by the legal title and passed that title to the 


alience.” 

Where a grantor expressly limits his conveyance to an 
existing right or interest im land it is unjust that a different 
and subsequently acquired title should pass. But in this 
case the title conveved by the patent is the same title and 
the same land sold by the sheriff There is no new or dif- 
ferent title acquired. As this Court held in Van Rensselaer 
v. Kearney, 11 Ilow., 294: 
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‘A deed of this character (the first named) purports to 
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convey atid is understood to convey nothing more than the 
interest or estate of which the grantor is seized or possessed 
at the time and does not operate to bind an interest wot then 
in existence. The bargain between the parties proceeds upou 
this view, and the consideration is regulated in conformity 
with it.” 


But the Court proceeds: 


“Tf the deed bears on its face evidence that the grantors 
intended to convey and the grantee expected to become in- 
vested with an estate of a particular description or quality, 
or that the bargain had proceeded upon that footing be- 
tween the parties, then, although it may not contain any 
covenants of title in the technical sense of the term, still the 
legal operation and effect of the instrument will be as bind- 
ing upon the grantor and those claiming under him, in re- 
spect to the estate thus desertbed, as if a formal covenant to 
that effeet had been inserted, at least so far as to estop them 
from ever afterwards denying that he was seized of the par- 
ticular estate at the time of the conveyance.” 


Counsel toially failed toexplain to the court how the legal 
title of survey No. 2500 ever became vested in Samuel Ilam- 
mond without resort to the doctrine of relation. The 
confirmation of the land lying in New Madrid county was 
made by act of Congress April 29 1S16. That confirmation 
was not to Easton, but to Joseph Hunot. It was in lieu of 
a Spanish grant, given and contirmed to Hunot, that the 
Government consented to give aud did give tie land de- 
scribed in survey 2500, known as the New Madrid location. 
In order to support the proceeding leading up to the patent 
of 1859 it was necessary to show that those claiming under 
said patent owned certain lands which were injured by 
earthquakes in New Madrid county. It devolved upon the 
plaintiffs to show this facet. How do they show it? They 
first read a concession under the Spanish government to 
Joseph Hunot. They then read an application of Joseph 
Hunot, made January 31, IS11, to the board of commuis- 
sioners to confirm this concession. They next read the re- 
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port of Reeorder Bates, dated November 1, 1815, recom- 
mending this claim for confirmation to Joseph Hunot and 
not to Rufus Easton. They next read the act of confirina- 
tion, dated April 29, 1816, made to Joseph Hunot and not to 
Rufus Easton. They next read Recorder Bates’ certificate, 
issued August 12, 1516, to Joseph Hunot or his legal repre- 
sentatives, reciting that the certificate was given in lieu of 
the lands injured by earthquakes in New Madrid county. 
They next presented the application made by Brown for 
Rufus Easton, June 16, 1818, to the surveyor general to lo- 
cate the said certificate for the lands in dispute. ‘They next 
present the survey returned by the deputy surveyor June 25, 
1819, to the surveyor general’s office, said survey being num- 
bered 2500. They next show that this survey was returned 
to the recorder of land titles on January §, 1833. Itis then 
shown that on these proceedings a patent was issued by the 
Government on August 30, 1899, to Joseph Hunot or his 
legal representatives. 

From this statement of the proceedings leading up to the 
patent it would appear that Joseph Hunot is the cwner of 
the legal title of said survey. It Is insisted, however, that 
the patent enures to the benefit of him who owned the in- 
jured land. But for the Spanish concession in New Madrid 
county there could have been no New Madrid loeation. 
Easton owned the New Madrid land when the exchange oc- 
curred, and is therefore owner of the located land. It will 
be observed that all these proceedings are dependent on each 
other, and they are all necessary to complete the title. 

The court will observe that the two conveyances by the 
Government, the original concession and the New Madrid 
lovation, refer to Joseph Hunot as the original owner. If, 
therefore, the legal title, vested in Ifunot by the patent of 
1859, is made to enure to the benefit of IHaston it must be 
effected by the doctrine of relation. In other words, the 
title conveyed by the patent to Tlunot must relate back to 
1810 in order to vest the legal title of the located land in 
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Rufus Easton. Counsel has therefore adopted in this case a 
species of relation that is accommodating. When the patent 
was issued, in 1859, he says in one breath the title related 
back only to 1833; in another he says it related back to 
1810, so as to reach Hunot’s deed to Vandenbenden. ‘This 
is a species of relation which operates only for the benefit of 
the plaintiffs in error and always against the defendants. 

For this extraordinary construction of the doctrine of re- 
lation counsel attempts to make the Supreme Court of the 
United States responsible. He refers to what is denomi- 
nated as the “ Hot Springs” cases (2 Otto, GUYS) and others 
of a similar character. And this brings me to the— 


Authorities on the fourth point. 


In the Hot Springs cases nothing was decided nor intimated 
to sustain the position here assumed. Certain New Madrid 
certificates had been previously issued, and surveys thereof 
were made in 1820; but no returns of said surveys were made 
to the recorder’s office. When these locations were made, in 
1818, the Indian title to the land on which they were made 
had not been extinguished. The public surveys were not 
extended over the lands till 1835; nor was the sale of the 
lands at that time authorized by law. No New Madrid 
certificate could have been legally located on land the sale of 
which was not at the time authorized by law. Until sur- 
veyed, lands are never subject to sale or location. Before 
they ever came into market, to wit, April 20, 1852, Congress 
passed an act reserving from sale the Hot Springs and the 
surrounding lands to the United States. Under these cir- 
cumstances the Supreme Court decided that the claimants 
were not entitled to the lands located under their New 
Madrid certificates. It is true that the court said in this 
case, as they have always said, that the land covered 
by the New Madrid locations was not segregated from the 
public domain and appropriated to the claimants until the 
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return of the survey to the recorder of land titles, so as to 
prevent another appropriation of the same land by Congress. 
In this case there never had been a legal location of the cer- 
tificates, and no appropriation could result. No title had 
vested in the claimants, because the claims were attempted 
to be located on Jand not surveyed nor subject to sale. The 
land was reserved for public uses betore it ever became 
subject to sale; and in such eases the courts have invari- 
ably held that the location is void. But itis not said in this 
case, nor in any other ease decided by this tribunal, that 
if patents in such cases had been issued the tithe would 
not have related back to the original issue of the New 
Madrid certificates as the incipient step necessary to procure 
the legal title. Indeed, in this identical case, the Supreme 
Court, in enuraerating the steps necessary to obtain title 
under a New Madrid location, recites the following: 


First. Application to the recorder asking a certificate of 
location. 


Second. Issne of certificate by the recorder showing the 
amount of land to which the applicant is entitled. 


Third. Application to the surveyor general presenting 
the certificate of location and deseribing the lands which 
the party desires to appropriate. 


Fourth. Survey and plat by the deputy surveyor. 


Fifth. Return of the survey and plat to the recorder of 
land titles to be filed and recorded, with a notice designat- 
ing the tract located and the name of the claimant. 


Sicth. Certificate of the recorder stating the faets and that 
the party is entitled to a patent. 
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Seventh. Transmission of this certificate to the General 
Land Office. 


Kighth. The patent. 


Counsel refers also to the case of Lessieur v. Price (12 How- 
ard, 59). In that case, as in the Hot Springs cases, each 
party claimed directly from the Government. It was a ease 
where two titles had emanated from the Government, and 
the only controversy was which was the elder title. Les- 
sieur claimed under a New Madrid loeation, the. survey of 
which was returned to the recorder on February 11, 1822. 
The survey was not made by the deputy surveyor till 
August 5, 1821. Price claimed under the State of Missouri, 
it being a part of the land selected by the State under the 
act of March 6, 1820, granting four sections to that State 
for a capital, 

On the 28th June, I821, the State had fully completed the 
selection of four sections, and on that day, required by law 
the povernor to notify the surveyor ceneral thereof, viving 
a full description of the lands seleeted, and on the Sist of 
December, 1821, the legislature completed the transaction 
by fixing the seat of government on the lands so selected 
and accepting them for that purpose. 

Under these circumstances this Court said: “It follows 
that the legal title of the State of Missouri is older than the 
equitable title set up ander Delisle’s claim.” 

To the same effect is the case of Rector». Ashley (6 Wall, 
142). Rector claimed under a New Madrid location, of which 
no survey whatever had been returned to the surveyor gen- 
eral’s office and the survey of which had not reached the 
recorder’s office until June 16,1855. Ashilev claimed under 
the act of Congress approved June 25, 15856, granting to the 
State of Arkansas five sections of land to complete its public 
buildings at Little Rock. That State passed an act Novem- 
ber 4, 1856, to sell the lands thus granted in June previous, 


44 


and on June 5, 1838, Ashlev obtained the title sold by the 
State. The controversy, therefore, is between persons claim- 
Ing separate and distinct titles, each claiming directly from 
the United States. 

The learned judge who delivered the opinion in this case 
reviewed the ease of Bagnell v. Broderick, 18 Pet., 4386, in 
which it was sald: 


“The United States never deemed the land appropriated 
wutil the survey was returned to the recorder of land titles, 
for the reason that there were many titles and claims, per- 
fect and incipient, emanating from the provincial govern- 
ments of Franee and Spain and others from the United 
States in the and district where the New Madrid claims were 
subject to be located.” 


The court also quoted from the case of Barry v. Gamble, 
3 How., 32, where it is said: 


“Tts (the survey) return by the surveyor, with a notice of 
location, to the office of recorder was the first appropriation 
of the Jand.” 


The court then proceeds as follows: 


“We are much pressed in the present case with the 
argument that the title here spoken of by the court is the 
legal and not the eguitable title, and that, inasmuch as the 
applicant has done all that he ean do to make good his 
claim to the land when he has deposited with the surveyor 
his certificate of loss, with a deseription of the land desired 
in exchange, he has thus aequired an equitable interest 
in the land so deseribed which the United States cannot divest 
hy giving it to another. 

“But the rights of claimant are to be measured by the 
act of Congress and not exclusively by what he may or may 
not be able to do, and if a sound eonstruction of that aet 
shows that he acquires no vested interest in the land until the 
officers of the Government have surveyed the land and until 
that survey is tiled in the office of the recorder and approved 
by him, then, as ciaimant’s rights are created by that stat- 
ute, they must be governed by its provisions, whether they 
be hard or lenient. It seems to us clear from the foregoing 
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cases that the court intended to decide that until this was 
done the claimant acquired no vested right to the land; no 
title, legal or equitable. 

“Tt is evident that in the case of Lessieur ». Price the 
court is not speaking of the legal title. The statute of 1515 
required a patent to be issued on the return of the survey 
to the recorder’s office. The strict legal litle remained in the 
United States until the patent issued, and the court could 
not have referred to that. On the contrary, it is obvious 
that the court was endeavoring to fix the point in the pro- 
ceelings when the right of the claimant became vested, 
when his equity became a fired fact, when the land he sought 
was appropriated to him, and when his injured land became 
the property of the United States, and by each of the three 
decisions we have cited this is held to be when the survey 
is returned to the office of the recorder of land titles. The 
legal title conveyed by the patent may not issue for years 
afterwards, but by the act of the legislature of Missouri an 
action of ejectment could be maintained on the equitable 
title thus acquired. In the Federal court, however, accord- 
ing to repeated decisions, this could not be dene for want of 
_ the legal title.” 


In such cases the courts must determine which is the elder 
title. It was not necessary to decide nor did the court de- 
cide what is the incipient step in the acquisition of a New 
Madrid title to which other and subsequent acts will relate 
as between the locator and those claiming under him. The 
only question was the one propounded by the court itself: 
“ What acts were necessary on the part of the locator to divest 
the United States of title?” When the court in this ease said 
that Reetor “ acquired no vested right to the land, no title, 
legal or equitable,” until the return of the survey to the re- 
corder, it used the words only as applicable to the case before 
it. The court meant to say, as it has always said in such 
cases, that until such return of the survey the claimant 
holds “no title, legal or equitable,” as against the United 
States—no such title asin equity would compel the United 
States to convey him the land, and no such title as would 
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prevent the Government from conveying it to another. In 
fact, in the very next paragraph the court expressly says : 
“On the eontrary, it is obvious that the court (lower) was 
endeavoring to fix the point in the proceedings when the 
right of the claimant became vested—when his equity be- 


came a fived fact.” 


In Mackey ». Easton (19 Wall., 619) Justice Field, deliv- 
ering the opinion, said : 


“The actaal location of the New Madrid certificate issued 
to Smith was made and approved in 1818S. * * * This 
actual location became a perfected location So us [to adppro- 
priate the land on the return of the survey to the recorder 
in L525.” 


In the case of Gibson v. Chouteau, 18 Wall, 92, Chou- 
teau undertook to connect himself by conveyances with the 
original locator of the New Madrid certificate. These deeds 
purported to convey only the equitable interest, because the 
land was not patented until 1862. Khe supreme court of 
Missouri excluded the deeds for reasons not ecouneeted with 
the fact that they conveved only an equitable interest. 
When the ease came into this Court it was held “ the rulings 
of the State court upon these grounds are not open to review 
in this Court, as they involve no questions of Federal juris- 
diction.” 

Chouteau, failing to establish conveyances of the equi- 
table title, set up the statute of limitations, whieh he claimed 
barred the legal title becanse of ten years’ adverse posses- 
sion prior to the issue of the patent. The supreme court of 
Missouri so decided. In answer to this claim this Court, in 
Its opinion delivered by Justice Field, used the following 
language: 

“The error of the learned court consisted in overlooking 
the faet that the doctrine of relation is a fietion of law 
adopted by the courts solely for the purposes of justice and 
is only applied for the security and protection of persons 
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who stand in some privity with the party that initiated pro- 
ceedings for the land and acquired the equitable claim or 
right to the title. 

“The defendants in this case were strangers to that party 
and to his equitable claim, or equitable title, as it is termed, 
not connecting themselves with it by any valid transicr frone the 
original Or ani suhse quent holder. The statute of limitations 
of Missouri did not operate to convey that elain or equi- 
tuble title tothem. It only extinguished the right to main- 
tuin the action of ejectment founded thereon under the 
practice of the State. It left the right of entry upon the 
legal title subsequently acquired by the patent wholly un- 
affected.” 


‘he learned judge, it is true, in discussing the doctrine of 
relation used the following language: 


“Thus, in the present case the patent which was issued 
in 1862 is said to take effect by relation at the time when 
the survey and plat of the location, made in ISiS, were re- 
turned to the recorder of land titles under the aet of Con- 
gress. At that time the title of the claimant to land desired 
by him had its inception, and, so far as it is necessary to 
protect his rights to the land and the rights of parties de- 
riving their interest from him, the patent is held to take 
effeet by relation as of that date.” 


It will be observed that it was wholly immaterial to the 
decision in tiis case at what period the equitable tithe may 
have begun. All that is said upon that subject is wholly 
unnecessary to the determination of the cause. 

It isnot intimated that an equitable title in the claimant did 
not exist prior to the return of the survey to the recorder of 
land titles. The title evidently alluded to by the court is 
what the same judge referred to in other cases asa “ vested ” 
or “complete” title. 

In the case of Easton v. Salisbury, 21 Llow., 426, the con- 
troversy was between a Spanish concession to Mordecai Bell 
and the location of Easton under a New Madrid certificate 
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to one Smith. The Spanish grant prevailed quoad the land 
included therein. 

The case of Mackey v. Easton, 19 Wall., 619, came to this 
Court by writ of error to the United States circuit court at 
St. Louis, and no question as to jurisdiction arose. The con- 
troversy was, Which party held the deed of the James Smith 
to whom the certificate was issued. Counsel for Mackey in- 
sisted that Easton’s title had been held bad in the former 
case, and that contention brought up for re-examination the 
Salisbury case, and what is said in respect of the return of 
the survey to the recorder is applicable alone to the Salis- 
bury and not to the Mackey case. The language of the 
opinion is in strict accordance with all the opinions of this 
Court on that subject. It was delivered by Justice Field, 
whose numerous opinions in this Court and in the supreme 
court of California show a perfect knowledge of the whole 
subject. 

It is said that there could be “ no effectual appropriation 
of the land located under a New Madrid certificate until the 
survey was returned to the recorder of land titles;” that 
until that was done “there was no official recognition of the 
proceedings taken by the claimant which bound the Govern- 
ment.” 

These opinions are in strict accordance with others in refer- 
ence to pre-emptions. In Frisbie v. Whitney, 9 Wall., 187, 
it is said: 

“A party by settlement upon lands of the United States 
with a declared intention to obtain a title to the same under 
the pre-emption laws does not thereby acquire such a vested 
tnterest 1n the premises as to deprive Congress of the power 
to make other disposition of them.” 


In the Yosemite cases, 15 Wall., 77, it is said that mere 
settlement on the public lands according to law creates no 
obligation on the Government to convey the land _pre- 
empted; but “ when the pre-emptor has complied with all 
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preliminary requirements and paid for the land he for the 
tirst time acquires a vested interest In the premises, of which 
he cannot be deprived.” 

Wisth v. Branson, 98 U.S., 118. 


“ Tle is then entitled to a certificate of entry from the local 
land officer and ultimately to a patent for the lands from 
the United States.” 

The Yosemite case, 15 Wall., 77. 


Until such payment and entry the pre-emption laws giv 
to the settler a privilege, only in case the lands are offered 
for sale, of purchasing them in preference to others. (Jdem.) 

And it is this privilege alone which in the case of Shepley 

on 


v. Cowan, YL U.S., 550, this Court said constituted the ineip- 
ient step in the acquisition of title. The Court said: 


“Thus the patent upon a State selection takes effect as of 
the time when the selection is made and reported to the 
land office, and the patent upon a pre-emption settlement 
takes effect from the time of the settlement as disclosed in 
the declaratory statement or proofs of the settler to the reg- 
ister of the local land oflice.” 


In the opinion of Justice Field for the Court in this ease 
(Shepley +. Cowan) is to be found tersely expressed the 
whole law of the ease at bar: 


“In these cases [alluding to Frisbie v. Whitney, 9 Wall, 
and the Yosemite case, 15 Wall.] the Court only decided 
that a party by mere settlement upon the public lands, with 
intention to obtain a patent under the pre-emption laws, 
did not thereby acquire such a vested Interest in the prem- 
ises as to deprive Congress of the power to dispose of the 
property; that, notwithstanding the settlement, Congress 
could reserve the lands from sale whenever they might be 
needed for public purposes, as for arsenals, fortifications, 
light-houses, hospitals, &e.; that the settlement, even when 
accompanied with an improvement of the property, did not 
confer upon the settler any right in the land as against the 
United States or impair in any respect the power of Con- 
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gress to dispose of the land, &c.; but whilst, according to 
these decisions, no vested right as against the United States 
is acquired until all the prerequisites for the acquisition of 
the title have been complied with, parties may as against 
each other acquire a right to be preterred in the purchase or 
other acquisition of the land when the United States have 
determined to sell or donate the property.” 


And so in the case of Thredgill v. Pintard, 12 How., 24, it 
is held thai— 


“ Where a party sells his pre-emption and the vendee sells 
to a third person, such third person agreeing to pay a part 
of the purchase-money due the first vendor, such original 
vendor may enforce a lien against the land, although the 
patent be issued in the name of the second vendee.” 


Counsel refers to an appendix for the laws of Missouri in 


force at the date of the sheriff’s sale and for decisions of the 
Missouri courts thereon. 
J. B. Henxperson, 
For Defendant. 


APPENDIX. 


EXTRACTS FROM TERRITORIAL LAWS OF MISSOURI, 1 vou., 119. 


s 41. “Judgments obtained in the general court shali be 
a lien on the lands and tenements of the person or persons 
against whom the same has been entered, situate in any 
part of this Territory, and judgments obtained in a court of 
common pleas of any district shall be a lien on the lands 
and tenements of the person against whom the same has 
been entered situate in such district: Provided, That nojudg- 
ment now on record in any court within this Territory shall 
continue a lien on the lands and tenements of the person 
against whom the same has been entered during a longer 
term than five years from and after the passing of this act, 
unless the person who has obtained such judgment or his 
legal represeitative or other person interested shall within 
the said term of five vears sue out of the court where the 
same has been entered a writ of scire facias to revive the 
same.” 

Approved July 5, 1807. 


§ 42. “All lands, tenements, and hereditaments whatso- 
ever within this Territory, where no suflicient personal estate 
ean be found, shall be liable to be seized and sold upon 
judgment and execution obtained.” 

Idem, 120. 


$45. “ Where the lands and tenements shall be taken in 
execution by the sheriff, it shall be his duty to expose the 
same to sale at the court-house door ou some day while the 
courts of common pleas or quarter sessions in the district 
are in session, having previously given twenty days’ notice 
of the time and place of sale and what lands and tene- 
ments are to be sold and where they lie by at least six 
handbills affixed in the most publie places in different 
parts of the district, and upon such sale the sheriff shall 
make return of the writ, together with a copy of the ad- 
vertisement put up as aforesaid, and give the buyer a deed, 
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duly executed and acknowledged in court, for what is sold ; 
which deed shall recite the execution, purchase, and con- 
sideration and shall be effectual for passing to the pur- 
chaser all the estate and interest which the debtor had or 
might lawfully part with in the lands at the time the judg- 
ment was obtained.” 


Idem, 120. 


$1. From and after the taking effect of this act in all 
cases where any persons shall purchase any real estate 
within this Territory from any person having the equita- 
ble but not the legal title thereof, and which purchase 
shall be attested by a deed in the form of a deed of convey- 
ance or by a bond to make a title to the real estate so sold, 
or by any other instrument in writing signed by the party 
to be charged therewith or by any other person duly au- 
thorized to sign the same for him, it shall and may be law- 
ful for the person so purchasing, after proving the execu- 
tion thereof, to exhibit the said deed, bond, or instrument 
in writing, to be recorded in the recorder’s office in the 
same county wherein the said real estate is situated, where 
it shall be received and recorded in the same manner and 
upon thesame conditions as are provided by law for the re- 
cording of mesne conveyances; and any such deed, bond, 
or instrument in writing so recorded shall import from the 
day of recording thesame full and perfeet notice to all per- 
sons of the sale of the land therein mentioned; and all 
subsequent purchasers of the same land shall be deemed 
and held in law and equity to have purchased with notice 
of the prior sale, and shall gain no right to the prejudice 
of the first purchaser. 

$2. All deeds, conveyances, bonds, and other obligations 
for lands, tenements, or hereditaments hereafter made and 
proven or acknowledged before any competent authority 
shall be recorded in the county in which such lands, tene- 
ments, and hereditaments are situate within three months 
from the date thereof, or the same shall be void against subse- 
quent purchasers so recording their said deeds, conveyances, 
bonds, or other obligations within the time preseribed by 
this section. 

(Approved February 1, 1817.) 


Idem, p. 548. 


‘ 
Do 
AN ACT to prevent fraudulent conveyances and for other purposes, 


WHereas, from the unsettled state of land titles in this 
State, it has often happened that persons having incomplete 
titles to lands have sold the same and inade coivevance in 
writing therefor, and said persons so selling already have or 
hereafter may receive a patent issued by the United States 
for the same land, and by selling the same again to some 
person ignorant of the first sale may commit great fraud, to 
the injury of prior purchasers: De it enacted, We. : 

$1. If any person shall hereafter sell or convey a lot of 
ground or tract of land he had before that time sold and 
conveyed or covenanted and bound himsclf by any written 
instrument to sell or convey to any other person or persons 
ignorant of the first sale and conveyance, the person so 
inuking such second conveyance or covenanting or binding 
himself by any instrument in writing so to do shall be held 
and deemed to have committed a fraud against the first 
purchaser and shall be liable to be indicted for the same 
and to be punished by fine not exceeding double the value 
of the land so sold and by imprisonment not exceeding 
twelve months, and that all such sales shall be invalid in 
law and equity : Provided such first sale, conveyance, or writ- 
ten instrument to sell or convey shall have been duly re- 
corded according to law: Provided also, That nothing herein 
contained shall be construed to affect any person entitled to 
military bounty lands for military services rendered the 
United States. 

(Approved December 6, 1821.) 


Idem, T97-’8. 


$61. Judgments obtained in the supreme court shali be 
a lien on the real estate of the person against Whom the 
saine are rendered, situate In any part of the Judicial district 
for which the court is held, and judgments rendered by cir- 
cult courts shall be a len on the real estate of the person 
against whom they are rendered, situate in the county for 
which the court is held, and all liens shall commence on 
the day of the rendition of the judgment and shall continue 
for three vears thereafter, and no longer, unless the plaintiff 
in such jadgment or his legal representatives shall within 
the said term of three vears sue out of the court in which 
the judgment was rendered a scire facias to revive the same. 


od 


* * * And on due proof of the service of the scire facias 
or of the publication of such notice as aforesaid the court, 
unless sufficient cause to the contrary be shown, at the second 
term after issuing the writ, shall revive the said Judgment 
during another period of three years against the lands and 
tenements of the said defendant, and so on from time to 
time as often as necessary; and the writs of scire facias 
hereby authorized may be issued by any court of record 
wherein the judgment was rendered to any county in this 
State where the defendant resides. 
(Approved Jan. 11, 1822.) 


Idem, 850. 


THE FOREGOING STATUTES CONSTRUED BY THE SUPREME COURT 
OF MISSOURI. 


In Landes vs. Perkins, 12 Mo., 209, the supreme court of 
Missouri said : 


“It is a matter of history, of which this court will take 
judicial notice, that at the time of the cession of Louisiana 
to the United States, in that portion of the territory of which 
this State Is composed, nineteen-twentieths of the titles to 
lands were like that involved in this case prior to its con- 
firmation. ‘There were very few complete grants. * * * 
There being so few complete titles, the legislature, in sub- 
jecting lands and tenements generally to execution, must 
have contemplated a seizure and sale of those incomplete 
titles which existed under the Spanish government. At the 
date of the act above referred to (Oct. 4, 1SO4, by the terri- 
torial legislature subjecting lands to sale) no titles had been 
coufirmed by the United States. An instance Is not recol- 
lected in which a question has been made as to the liability 
of such titles as Clamorgan’s under the Spanish government 
to sale under execution. It is believed that such titles have 
been made the subject of judicial sales without question ever 
since the change of government.” 


FORCE AND EFFECT OF BONDS TO CONVEY. 


In the case of Papin es. Murphy, 27 Mo., 452, the supreme 
court of Missouri said: “ It plainly appears from the bond 
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‘hat its object was te secure the convevance of the land. It 
was then a contract which a court of equity would speeifi- 
cally enforce. Ifit wassucha contract it created cn interest in 
the lund, for courts of equity regard that as done which a 
party agrees todo, A boud imports a consideration. To 
require proof of the consideration of a bond upwards of 
thirty years old would have the effeet of declaring ail sueh 
instruments of noavail. * * * Of what avail would be 
the rule of law which makes age prove the due execution of 
an instrument if the consideration of it has afterwards to be 
established 7” 

Kaston admits he made a bond to Hammond. Ife says 
he conveys the land in pursuance of the conditions of that 
bond. ‘The object of the bond, therefore, was to secure the 
conveyance. The courts will compel specilic performance 
of the agreement as made and understood by the parties. 

If Hammond had not already paid forthe land before the 
rendition of the judgment against him in May, 1825, is it 
likely that he would have then paid when other suits for 
large amounts were being prosecuted against him, and when, 
in the midst of his pecuniary misfortunes, he was evidently 
contemplating leaving the State ” 

The laws of Missouri at that time recognized title bonds 
as sutlicient to affect title to real estate, and authorized their 
acknowledgment and record in the same manner as convey- 
ances in fee. 

The same provisions in regard to constructive ew by 
record applicd to bonds astodeeds. It was, nodoubt, thought 
by Hammond unnecessary in this case to record the bond. 
Between the parties it was equally good without record. 


FORCE AND EFFECT OF DEEDS CONVEYING EQUITABLE TITLES 
OR WHERE VENDOR HAs NO TITLE. 


In Bogy vs. Shoab, 15 Mo., 365, the court says: 


“The Revise d Code of 1825 (of Missouri) contains this jp ro- 
vision: ‘Ifany person shall sell and convey to another by 
deed or conveyance purporting io convey al estate in fee 
simple absolute in anv tract of atid or real estate ving OF 


being In this State uot then being possessed ob the legal 
estate or interest therein at the time of the saic or convey- 


ance, but after such sale and colveyance the veudor shall 
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become possessed of and confirmed in the legal estate to the 
land or real estate so sold and conveyed, it shall be taken 
and held to be in trust and for the use of the grantee or 
vendee, and the conveyance aforesaid shall be held and 
taken and shali be as valid as if the grantor or vendor had 
the legal estate or interest at the time of said sale or convey- 
ance.’ 

“Tt is argued,” says the court, “ however, that this act is 
limited to eases where the vendor has the equitable title, 
and does not mean a ease where the vendor has no title at 
all. ‘The language of the act requires no such limitation. A 
vendor has not the legal estate either where he hasan equi- 
table title only or where he has notitleatall, * * * IT 
think it was the intention of the legislature to give the legal 
title to such as had acquired an equity by the conveyance, 
and this did not depend upon the character of title which 
the vendor had at the me of the deed, but upon the char- 
acter of the deed itself. A deed may be upheld in equity, 
although the grantor had nothing at the time of its execu- 
tion, if the consideration be suflicicut, and it is against good 
conscience in the vendor to permit it to be defeated.” 

The court then defined a deed in fee simple absolute to 
be “a deed conveying the land itself and professing to con- 
vey It in such a manner that the grantee is not to be dis- 
turbed in his possession by any one.” 

“It (this statute) puts the whole question upon prin- 
ciples of sound sense and strict justice. It does not limit its 
operation to deeds containing covenants of general war- 
ranty, but it extends to every deed which purports to con- 
vey a fee simple absolute, whether it contains a general 
warranty or not.” 


AS BETWEEN PARTIES TO A CONVEYANCE THE DEED IS PRE- 
SUMED TO HAVE BEEN EXECUTED ON THE DAY OF ITS 
DATE AND NOT ON THE DAY OF ITS ACKNOWLEDGMENT. 


An objection urged by plaintiff is that although Easton’s 
deed to Ilammond is dated on September 29, 1525, it was 
not acknowledged until the 9th day of October, whereas the 
sheriffs sale was made on the 8th day of October, 1823. It 
is thereupon argued that a deed is presumed to be executed 
on the day of its acknowledgment, and hence that there 
was nothing in Ilammond to sell on the day of sale. 
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A deed is perfectly good between the parties to it without 
acknowledgment. An acknowledgment is only necessary 
to secure record and furnish proof of execution. The record 
is alone for the benefit of third persons. It furnishes notice 
of a conveyance and protects the grantee against subsequent 
conveyances by the grantor. When the grantor has made 
two deeds to different persous for the same land the date of 
acknowledgment may become an important fact. If a 
grantor between the date and the acknowledgment of his 
deed to A conveys for value to Bb and bis a purelaser with- 
out notice of the sale to A, it is competent for B to tusist 
that as against him the date of acknowledgment must be 
tuken as the date of the execution of A’s deed. The reason 
of this rule is furnished by the bare statement of the case. 
It is in such case necessary to protect the rights of an inno- 
cent purchaser; but if a conveyance ts effective to pass the 
title as between the parties themselves without acknowledg- 
ment, why should the date of acknowledgment control the 
date of the deed? As between parties to a conveyance the 
law presumes, as common sense would suggest, that the deed 
was executed the day it bears date. 

Abrams vs. Pomeroy, 15 Ills., 138. 
Meldrum vs. Clark, 1 Marr. (Iowa), 150. 
Beck vs. Cole, 4 Sandf. (N. Y.), 79. 
Dodge vs. Hopkins, 14 Wis., 630 


The rule is without excention that unless the rights of 
third persons are injuriously affected thereby, the acknowl- 
edgment of a deed relates back to the date of the instru- 
ment. Not only is this rule applied to deeds made by act 
of the parties, but it applies to sale made in in gavitum. In 
the case of the Lessee of Foster vs. Exeecutors of Duggan, 
Sth Olio, 107, the court said: “The ease shows that the deed 
was made by the sheriff while in office; his subsequent ac- 
knowledement thereof atter his term had expired is carried 
back by relation to the time of execution.” 

Whatever of title or interest, legal or equitable, Easton 
may have liad at way time from September 3, 1019, to 
October 8, 1825, was vested in Hammond. An agreement 
lo convey, followed by actual convevance, is the incipient 
step in such final conveyance; and the rule is unbroken 
that a final conveyance, when made as between the parties, 
relates back to the date of such original agreement. In 


S 
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other words, when Easton delivered his deed to ITammond 
it related back to September 3, 1815, and conveyed to Ham- 
mond all right, title, and interest that would otherwise have 
been owned by Easton between the date of that recited title 
bond and the execution of the deed. 

Jackson vs. Bard, 4 Johns., 230. 

Jackson vs. Raymond, 1 John’s Cases, 85, and note. 


Also— 


3 Caines, 263. 
Johnson vs. Stagg, 2 Jolns., 520. 
Jackson vs. Dickson, 15 Johns., 309. 
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SUPREME GOURT OF THE UNITED STATES. 


Ocroser Term, 1891. 


No. 114. 


Davip L. Hammonp, CuHAartes L. HAMMOND ET. AL., 
Plaintiffs in Error, 


Us. 
WaLTeR S. JonHNsTON, Receiver of the Nutional Bank of 


the State of Missouri, in St. Louis, et al., 
Defendants in Error. 


BRIEF AND ARGUMENT FOR DEFENDANTS IN ERROR. 


JAMES M. LEWIS, 
Attorney for Defendants in Error. 


IN THE 


SUPREME COURT OF THE UNTED STATES, 


No, 114. 


Davin L. TlauuMonp, Cuanctes L. HAMMOND eT AL.. 


Plaintiffs in Error, 


Warren S. Jouxsroxn, Receiver of the National Bank of the 
State of Missouri, in St. Leouts. et al.. 
Defendants in Error. 


BRIEF AND ARGUMENT OF DEFENDANTS IN) ER- 
ROR ON QUESTION OF JURISDICTION, 


This suit is in the nature of an action of ejyeetment to 
recover posession of about ten acres of land, situated in the 
Western portion of the Citv of St. Louis, inthe State of 
Missouri. Tt was commenced in the St. Louis Cireuit 
Court on June 15, 1874. The plaintiffs in error were de- 
feated in the trial court. The judgment was affirmed on 
appeal to the Supreme Court of Missouri, and the present 
Writ is prosecuted to that Court. The defendants tn error 
contend that the Supreme Court of the United States is 
without jurisdiction and that the writ should be dismissed, 


BRIEF IN SUPPORT OF DISMISSING WRIT 
OF ERROR. 
The writ of error should be dismissed for want of juris- 
diction in the Supreme Court of the United States. 


a 


ae 


The writ is based upon alleged errors in the judgment of 
the Supreme Court of the State of Missouri. 


The jurisdiction of the Supreme Court of the United 
States depends upon Section 100, Revised Statutes, whose 
familiar provisions limit that Jurisdiction in cases of writs 
of error, to courts of the States, fo instances: * Where any 
litle, right, privilege, or immunity ts claimed under the 
Constitution or any treaty or statutes of the United States 
and the decisionis aqatust the title, right, privilege, or tin 
munity specially setup or clatmed hy either party. 

The circumstances under which the Supreme Court of the 
United States can entertain Jurisdiction by virtue of this 
statute have been clearly indicated by an unbroken line of 
decisions. 

1. The Court will act only upon the record of the Court 
below and of that record the petition for a writ) of error 
forms no part. 

Wartield vs. Chaffe, et al, 91 U.S. 690; 

Clark vs. Pennsvivania, 128 1d. 395; 

Manning vs. French, 155 U.S. 186; 
Butler vs. Gage, 138 U.S. 52: 
Leeper vs. Texas, 139, U.S. 462. 

This invariable rule saves the necessity of any reference 
to the petition for the writ of error in the present) record, 


The examination as to the existence of a Federal question 
must be limited to the record proper and to that alone. 


2. It isessential that the record should disclose that the 
alleged title, right, privilege or immunity was ‘*specially sed 
up or claimed” at the proper time, in the proper way. 

Spies vs. Illinois, 125 UL S. 151; 


Chappell vs. Bradshaw, 128 U.S. 152: 


Baldwin vs. Kansas, 129 Id. 52; 
Leeper vs. Texas, 139 U.S. 462. 

3. Not only must the record show that the title, right, 
privilege or immunity was ** specially set up or claimed at 
the proper time in the proper way,” but it must also show 
that the decision of the State court was against the right, 
litle, privilege or immunity so specially set up or claimed, 

Fulton vs. MeAffee, 16 Pet. 149; 
Linton vs. Stanton, 12 How, 423; 

Rvan vs. Thomas, 4 Wall. 603 ; 

Clark vs. Pennsylvania, 128 U.S. 395; 
Quimby vs. Bovd, Id. 458 ; 

DeSaussure vs. Gaillard, 127 U. S. 216: 
Missouri vs. Andriano, 138 U.S. 406. 

4. And in addition to satisfving the foregoing condi- 
tions the record must show that where a Federal question 
was presented and decided, such decision was necessary to 
the determination of the cause, or that the judgment as 
rendered could not have been given without deciding such 
Federal question. 

Klinger vs. Missouri, 15 Wall. 207: 

Bolling vs. Lersner, *1 UL S. 504: 

N. O. Waterworks vs. Sugar Co. 125 U.S. 18; 
Hopkins vs. MeLure, 135 U.S. 880; 

Blount vs. Walker, 154 U.S. 607; 

Johnson ve. Risk. 137 U.S. 500; 

Cook County vs. Canal Co. 148 U.S. 635. 

2. In actions where both parties claim under the United 
States a federal question cannot be presented within Section 
7O9 Revised Statutes 


Romie vs. Casanova, #1 UL S. 379, 


em 


ARGUMENT. 


Testing the present writ of error by the foregoing estab- 
lished rules, the defendant in error submits that the writ 
ought to be dismissed for want of jurisdiction, The record 
shows that the Supreme Court of Missowii amended its 
opinion sous to lenve no doubt as to the questions pissed 
upon by the Court. 

Those questions were : 

FIRST, WHETHER THE DEED OF THE SHERIFF 
UNDER EXECUTION IN THE SUIT OF «RELEE & 
CHEW Vs. IAMMOND* WAS PROPERLY ADMIT- 
TEDIN EVIDENCE BY THE TRIAL COURT. 

The plaintiffs in error contended that the deed was im- 
properly admitted in evidence. 

A. Because only (te rte fr df COP Mas offered, 


It is manifest that this ground of objection did not ratse a 
Federal question. Nothing was involved but a question of 
admissibility of evidence. No statute was involved but a 
statute of Missouri. No right or immunity was claimed 
under any act of Congress, and no such right was denied by 
the Supreme Court of Missouri. 

B. Because at the time of the sale under the execution 
THlammond possessed no vendible estate in the land sought to 
he sold wieele ;’ the eae CuUlioNn and Cory Vi if hy hr decd of the 
sheriff. 

Upon this ground the Supreme Court of Missouri ruled 
that Hammond did have an equitable interest in the prop- 
erty long before the date of the judgment ov the sheriff's 
sale. The judgment was obtained May 22d, 1825: Rufus 
Kaston owned the whole survey, and as early as 1819 con- 
veyed a part to Stokes, and the calls in this deed recognized 
Hammond's part of the survey. Furthermore, Easton con- 
veyed to Hammond, September 29th, 1825, and the deed 
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recited that if} was based upon a bond for a deed, from 
Easton to. Tfxammond, dated September Sd, TSLs. 
For these reasons the Supreme Court of Missouri 
held thasat [laiimiond listed any equitable interest 
vendible under exceution. Now it ts manifest that a ked- 
eral question was not involved in this phase of the ob- 
jection to the deed of the sheriff. The defendant in error 
offered the deed to show that Tlamimond hed been divested 
of his tithe. The plaintiffs in error elaimed under Tlam- 
prone, They objected to the deed beenuse on them theory 
it conveved nothing out of Tlamimond.  Tlence it was irrele- 
vant. But the court ruled that the evidence was competent, 
because Hammond had a vendible interest. and this not be- 
enuse of any statute of the United States, but because of a 
statute of Missouri, as Wellas the general principles of the 
law. Phe conclusion reached Sv the Supreme Court of Mis- 
sourt that Tanmimond had an interest in the property at the 
date of the sate under the execution is not dependent upon 
the construction of any statute of the Chited States, nor the 
force and effect of any act of Congress, 

No title in the ancestor of the plaintiffs in error was de- 
nied. On the contrary it was recognized. No right or im- 
munitv in the plaintiffs in error under any set of Congress 
Was set upan regard to the deed, and there was no deeision 
adverse to any right or tminunity of the requisite Kind, 

9 Because Kaston had no tutevest tia the prop vl hicthal 
lhe Supre Yor= Gr vervel had voto at the date of Kustou's deed 
la llaminoud, returned «a plat of the surve yta lhe vecorder 
of land filles and did not do so until TSO, The uce the title 
reuwaaened fa the Cnilted States and the prurvchas y atl the 
She, ‘ie ’s wele look woth ‘uy hy lhe deed, 

The Supreme Court of Missourt held that this objection 
was not well taken beeause under the doetrine of tithe by 
relation the sets subsequent to the date of the deed from 
Kaston and the deed of the sheriff inured to the benefit of 
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Easton and those chiming under him. The ingenuity of 
man cannot torture the ruling of the Court i this regard 
into a denial of any right or tithe or immunity under the 
Statute of the United States. The plaintiffs in error Con- 
tended that the time when Easton conveved to Thammone, 
and when the sheriff sold under the execution in L825, the 
title to the lands was in the United States. But the Court 
conceded that the lewal tithe was in the United States. Sueh 
title as was © setup 7? was not denied but recognized. The 
Supreme Court of the United States will not find in) this a 
decision ndverse to au tithe asserted under an act of Congress, 
Now when the Supreme Court of Missourt, having recog- 
nized the title as claimed by the plaintiffs inerror, procecded 
to hold that while there was no lewal tithe in’ Easton when 
the sheriff sold, or when Easton conveyed, vet subsequent 
acts converted the equitable into a legal title, and that legal 
title inured to the holders of the equity there was no denial 
of a right, or imimnnity which arose under an act of 
Congress. ** [tis true bevond all doubt,” sav the Supreme 
Court of Missouri in regard to this pout, ** that as between 
Kasion and those ciaimine under him on the one hand 
and the United States on the other, there was no vested 
rieht in aston and those claiming under him, as aqeadis/ 
the United States, vntil the surveyor returned the plat to 
the recorder of inud tithes, whieh was not done until P83. 
But as between Easton and third persons he did aequire a 
priority and aright which the courts respect and uphold and 
enforee. The facet that this rielit Wits hol such ts leo deprive 
Congress of the powers of otherwise disposing of the land 
makes it nove the less avaliable right and an interest in 
and to the land. ft Was on richit sub jeet to sale under 
execution, for the law then said the sheriff's deed should 
he effectual for passing lo the purchaser tll the estate and 
nterest Which the debtor had at the time of the judgement.” 


Hammond vs. -olin-ton., 5 Mo... 913-4. 


The court of last 


termination Was not 


der the view \ 


Nlissourt decided 


title by sheriffs sale, 


Phe case 


‘take of the sheriff ~ deed andthe foree and 


ment will be athivrmied. 


Ifere is 


pees, 2 


It is contended that the Supreme Court of 1 


THAT ONE OF Tilk PLAINTIRTS 
BARRED BY LIMPPATION., 


resort ta Missourt lela tha 
tiffs in error had no tithe at all. met 
merely, but beeause their ancestor had been divested of lhis 
The question involved in this de- 
a Federal question, 
sary to go farther and consider other question-=. 
hac already poassed upon questions decisive ¢ 
which were conclusive against all the plaintiffs in error in- 
dependent of the question of limitation, snd upon the merits 
of their title, 
rule lnid down inp e+ Klinger vs, 


therefore falls within 
Missouri, 15 Wall. 257, and 
followed in all the saeceeding cases.” Where the Supreme 
Court of the State decides a Federal eytle stion mm rendering 
a judement, nnd also decides against the plaintiff in error on 
wn independent ground not involving a Federal question, and 
oi; to minintauin the judement, the 


will be dismissed without considering the Federal question, 
‘+ Tlopkins vs. MeClure, 155 U.S. S80. 


The Supreme Court of Missouri uses 


effect we vive tout. the tithe is in defendant and the jude- 
This result effect of the 
sheriff = deed renders it unnecessary to pass upon the other 
questions presented DY the record. bat we 
them in order that there may be no cnibarrassment to either 
peerty tho review of thi- judgement ith the Supreme (Court of 
the United States.’ 


by the Supreme Court of Missouri that the controlling ques- 
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lf was not neces- 


writ of error 


rive riled upon 


fin authori ive declaration 


tion with that court was the effeet of the deed of the sheriff 
A Federal question was not. presented tn the admissibility 
of that deed. 


Finally, thie defendant in error respectfully submits that 
the ruling in Romie vs. Casanova, 21 UL S. O79, 1s) decis- 
ive of the present writ of error, There both parties clined 
under the United States, and it was held that the judgment 
of the State Court was not reviewable under Section 709, 
Hlere both parties claim under the United States. The Conll- 
mon souree of tithe is the New Madrid) loeation. The 
plaintiff. error contended that the equitable title vested in) 
Hammond Iyy the deed of loaston, wits net lost ly renkson of 
the sheriffs saie. The defendant in error contended that by 
Virtue of the sheriffs deed and mesne convevances there- 
after he hold the tile which passed) from the Crovernment 
ly the prubeul la Joseph Phianet ov lis heer | bepresentatives, 
| 


That was an tssue catively for the courts of Missouri. That 


ISste Was determined in favor of the defendants in error, 

‘| ire sever! Hates are vested vith the cole power of de. 
termining the formes ane requisites for cOnveviIng Within 
them respective jurisdictions. And the State courts alone 
ean determine the cffeet of sach conveyances, 

JAMES M. LEWIS, 
Vere 4 for [3 fi nilands vi hervor. 
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RECORD, CASE Nos. 13,932 & 13,943. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1391. 


Term No., 632. 


THE CITY OF NEW ORLEANS ET AL., PLAINTIFFS IN 
ERROR, 


US. 


THE NEW ORLEANS WATER WORKS COMPANY ET AL. 


FILED DECEMBER 20, 1889. 


TERM No., 639. 


EDWARD CONERY, Jr., ET AL. PLANTIFFS IN ERROR, 
US. 


THE NEW ORLEANS WATER WORKS COMPANY ET AL. 


FILED JANUARY 8, 1890. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF 
LOUISIANA. 
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RECORD, CASE Nos. 13,932 & 13,943. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 181. 


TERM No., 632. 


THE CITY OF NEW ORLEANS ET AL... PLAINTIFFS IN 
ERROR, : 


Us. 


THE NEW ORLEANS WATER WORKS COMPANY ET AL. 


FILED DECEMBER 20, 1889. 


TerRM No., 639. 


EDWARD CONERY, Jr. ET AL. PLANTIFFS IN) ERROR, 
ns, 


THE NEW ORLEANS WATER WORKS COMPANY ET AL. 


FILED JANUARY 8&8, 1890. 


IN ERROR TO THE SUPREME COURT OF THLE STATE OF 
LOUISIANA. 
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SUPREME COURT OF THE UNITED STATES 


~~ €@ 


OCTOBER TERM. 1580. 


Ne. 1525. 


THE CITY OF NEW ORLEANS AND JOSEPIL A. SHAK E- 
SPEARK, MAYOR OF SAID CITY, PLAINTIFFS IN 
ERROR, 


US, 


THE NEW OKLEANS WATER WORKS COMPANY ET AL. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF LOUISIANA. 
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Response of New Orleans Water 


mental and amended answer of cit New Orleans ce : 


Testimony and note of evidence for MEE ccncwn cnmens mine 
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James D. Houston ----- cialis 


L. H. Gardner (reealled) .. 7. ~~ - : 
Answer of N. O. Water Works Co. under order of court .. 2 -_-- 
Document “A A’’—Certilicate of MacMurdo, secretary N. O, 


Water Works Co., of taxes paid to city of 


New Orleans _...---- a 
DB ’’—Certifieate from books of N. QO, Ww uter etna 
Co, of 
Orleans —_ 


amounts received from city of New 
“C’& “C1 —Certified copies from minutes of N. O. W ater 
Works Co. of meetings of uae 24 
and November 11, 1SS4 AEE en ano ae 
*D”’—Neceipts of the Daily States from receipt book 
of the New Orleans Water Works Co. . 
*F’—Contract between the city of New Orleans 
and N. O. Water Works Co. 
Taylor, N. P. 
Document— earn monthly meeting of board of directors of the 
{gf oS} Seen ied ical 
Document—Certified copy of opinion and decree of supreme court 
of Louisiana in Conerv et al. rs. N. OJ Water 

Works Co. ef ae A 
Agreement waiving delay, &e. ES ROC nent 
Document “A” of sule of property, rights, &e., by Com- 
mercial Bank of N. O, to the city of New 
Orleans 


before J. VD. 
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“ph a—Copy of bill of « 
The City of New Orleans vs. Morris ef a/. 
“DP ’—Transfer and sale from city of New Orleans to 
ihe DB. CO, Water Wetie Os... ...ca cccume sone 
‘rtificate of number of shares of stock, &e., of 
N.O, Water Works Co. standing in name of 
board of liquidation 
ti I e~ Certiliente 


complal nt in ense No, S645, 
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New Or- 
leans for LUNGS by the New Orleuns Water 
Works Co, aiadieeiie : oe ie le 

“G ’—Certitficate of Amounts puld by N. O. Water 
Works Co. t& the board of liquidation of city 


of amounts paid: to city of 
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INDEX, 
Document  X ’—Ordinanees of the city of New Orleans ¢ranting 
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CITY OF N, O. ET AL., &¢., VS. N. Of. WATER WORKS CO, ET AL, 


STATE OF LOUISIANA: 
Civi: District Court for the Parish of Orleans. 


Epwarp Conreny, Jr, ef a/s. ) 
Us. ; as en 
New Orteans Water Works Co. and Crry or New | No, 10044. 
‘ ORLEANS, 

Petition. biled Novem! r Piel. ISSO, 

To the honorable the judges of the civil district court In and for the 
parish of Orleans : 

The petition of Ndward Conery, Jr. James B. Sinnott, 
Philip Tirsch, Geo. EK. Sears, Frederick J. Odendabl, William 
Dillon, William IT. Renaud, Booth bP. Clover, John B. Ca- 
mors, Alfred 'T. baker, Joseph Simon, Nicholas Burke, Henry Zz 
Cottam, Philip Thompson, Andrew [lero, Jr. Alfred Moulton, Louis 
Bush, James A. Chalaron, George HL. Dunbar, ko 1. hursheedt, John 
W. Labouisse, Hlenry Lochte, TL. Lyons, Ambrose A. Maginnis, 
Mdward Miltenberger, Charlies J. Mever, Thomas No Meknery, Jobn 
Phelps, Joseph Schwartz, John Simpson, Edward Thompson, Sam- 
vel A. Prufant, Gideon Powushend, Anthony Vizard, Nathaniel D. 
Wallace, George Q. Whitney, Pearl Wight, Alfred A. Woods, Octave 
I’. Valette, Newton Buckner, David A. Calder, and James Gi. Clark, 
Michael A. Rogers, all residents and citizens of the State of Loutsi- 

una and city of New Orleans, with respect showeth— 

That your petitioners are all resident tax-payers oi this city and 
that they pay into the city treasury annually for city purposes taxes 
exceeding In the aggregate ten thousand dollars. 

That the Legislature of the State of Louisiana did, at its extra ses- 
sion in the vear IS77, by act 55, approved on the Sist day of March, 
IS77, Incorporate a company stvled “The New Orleans Water 
Works Cotupany,” the object of which act ts declared to be to en- 
able the city of New Orleans to promote the publie health and to 
afford ereater security ugaihst fire by the ostublizhment of the said 
corporation, to wuthorize the said Conan to Issue bonds for the 

purpose of extending and Improving the sald work, and. to 

furnish the inhabitants of New Orleans an adequate supply of 

pure and wholesome water; that said act provided for the in- 
corporation of a company With a capital stock of two millions of dol- 
lars and granted to it the exclusive privilege of furnishing water to 
the city of New Orleans aud its inhabitants, from the Mississippi 
river ol any other stream or river, ly Heals Ob Dl pes cutie conduits, 
lor fifty Vvears from the date of the puissave of the act: thict, dhbonge 
other things, the Tith section of satd act provided “that the city of 
New Orleans shall be allowed to use water from the pipes and plugs 
of said company, now laid or hereafter to be laid, free of charge, for 
the extinguishment of fires, cleansing of the streets, and for the use of 
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all the public buildings, markets, and charitable institutions, and that 
sald company shell place, free of any charge whatever, two hydrants 
of the most approved construction in front of each square, where a 
main pipe shall be laid, at a suitable distance from each other, from 
Which a sufficient quantity of water may be conveniently drawn for 
the extinguishment of fires, for watering the streets and cleansing 
the gutters, and for any other public purposes; that on the squares 
which do not front on the river the hydrants shall be placed OL OD 
posite sides of the streets at an equal distance from) each ofher cor- 
ner, and it shall be the duty of the said company, whenever main 
pipes shall be laid, to supply water for all the purposes herein men- 
tioned at all times during the continuance of this charter, and in 
consideration thereof the franchises and Properly of the said New 
Orleans Water Works Company used in accordance with the 
| act shall be exempt from taxation—State, municipal, and pa- 
rochial.” 

That by act 45 of the acts of the year 1878 the said act of incorpo- 
ration Was amended in certain respects, and particularly the word 
7 State,” In section ll of sald act, in) the last line thereof, Wils stricken 
out, so that said company was made liable to State taxes: that said 
act Was accented by the city of New Orleans, by the holders of 
water-works bonds, and by the holders of city indebtedness, ana the 
said corporation was duly organized, and all the property purchased 
by the city of New Orleans from the Commercial Bank was trans- 
ferred and delivered to said corporation, and said) corporation en- 
tered upon the performance of its functions and complied with the 
terms and provisions of said aets of IST7 and IS7S. 

Your petitioners aver that at the time that the said act of ineor- 
poration of the water-works company was drawn, and that at the 
time said amendatory act was passed permitting the organization of 
said company, it Was notoriously known by every intelligent person 
in the State of Louisiana and by all persons who participated in the 
organization of the said company that the Legislature had no power 
to exempt property from taxation of any kind or nature, except that 
which was actually used for church, school, or charitable purposes, 
and that the framers of the act and the acceptors of the said act at 
** the time that the same was passed well knew that the said 
5 exemption from taxation Wiis null, void, and of We force or 

effect ; that for several years the water-works company sup- 
plied the city of New Orleans with water, and the city of New Or- 
leans demanded of her no taxes. 

That in the vear ISS1 the city of New Orleans brought suit 
against the water-works company for the sum of S11AS1S7, the 
amount of the taxes assessed against the defendants’ property for that 
vear ; that In said suit the water-works conipany reconvened and 
demanded payment for the water which it had furnished, and claimed 
a large sum of money as the price and value of the water furnished 
during the year ISS1; that in the civil district court, where this 
case Was tried, a Judgment was rendered in favor of the city of New 
Orlecus for the amount of the tuxes for the year ISS1, and a judg- 
ment Was rendered on the reconventional demand in favor of the 
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water-works company and agaiust the city for the value of the 
water supply of that year for the sum of S#O.251.87; that from this 


Judgement the city of New Orleans took an appeal, and that im the 


supreme court the judgment in favor of the city of New Or- 
leans for the taxes of ESSL was aflirmed and the judement 
In favor of the water-works company against the city for 
the value of the water supply of ISSI was redneed to S11, 
484.57, the exact amount of the taxes for that) vear; that 
the supreme court of the State, in deciding the said) cause, in 
terpreted the legislative contract made between the city of New Or- 
leans and the water-works company by virtue of satd act oo ef LS77, 

and declared that the water-works company, under and = by 
G virtue of the said contract, had no power to demand or 

claim or recover from the city of New Orleans, in any year, 
any sum-for the water supply, which it was bound under its charter 
to furnish to the city, greater than the amount of the city taxes for that 
vear, all of which will more fully appear by reference to the cas. 
stvled City of New Orleans vs. The New Orleans Water Works Com- 
pany, No. 9007 of the supreme court of the State of Louisiana, and 
by the printed and published opinion of the said court, as set forth 
on pages 452—5-4-5 and 6th of the S6th volume of the Loutsiana An- 
nual Reports; that after the said judgment was rendered the water. 
Works company, striving and contriving to obtain some unjust and 
unlawitul advantage over the city of New Orleans, and not satisfied 
With the terms and conditions of the charter, which were the law of 
Its life, as determined by the Supreme court of the State, procured 
the Legislature, at its session of ISS 4, to piss alr act Knowl as act of 
of ISSi, which is entitled “An act to provide for the sappiv of 
Water to the City of New Orleans by the New Orleans Water Works 
Company mi cases of the municipal taxation of satd company: to 
awuthorize provision to be made for the payment of water supplied and 
to be supplied; to provide for obtaining a supply of clear or filtercd 
water by the New Orleans Water Works Company, and to enable the 
city of New Orleans to contract for the same ; to regulate the pravinernt 

of taxes iinposed on said company coutrary to the exemption 


( elven dp its charter, and to put into ctleet section Ll of act No. 


P a) 
oo Of acts of IS77, extra session, In Instances of refusing or 


contrary to the exemption therem.” 

That the first section of suid act declares “that in all instances of 
the taxation of the franchises or property of the New Orleans Water 
Works Comnmany for any vear or vears by or for the city of New Or- 
leans, or for municipal PUPposes, whether such PaNattlon bye for pres 
or future years anid the sacl Company be an dhiV Piahher ollie | ce 
prey, hotwithstanding the exemption eranted in) Section i of net No, 
oo ot acts of IST7. extra session. then Inall such tnstanees the said 
city of New Orleans ts hereby empowered and required to pay the 
said company the valie of all the water the said company tas supplied 
or shail supply during any vearor vears for which sald taxes have 
been or shall be levied to or for the use and purposes of the city of 
New Orleans, its public buildings, markets, or for streets, gutters, 


extinguishment of fires, or other public purposes.” 
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That the seeond section of said act provides “ that in all instanees 
of such taxation contrary to said exemption or any future year or 
vears the citv of New Orleans shall provide in its budget or shall 
set aside and appropriate a sum suflicient to pay for the said water 
supply for said year or years: and unless this be observed and done 
the said company shall not be compelled to deliver water for the 

uses and purposes aforesaid.” 
S That the third seetion of said aet provides “that any taxes 
already imposed for any vear contrary to said exceptions shall 
not be exacted nor any penalty or interest acerued be demanded 
thereon or any begin to run until said city shall have provided for 
the payment of the water supplied in said year or provision made 
therefor by remedy at law or equity.” 
That the fourth section of said act provides “that, to secure the 


inhabitants of New Orleans and to the use of the city a supply of 


filtered or clear Water, the city of New Orleans be, and is hereby, 
empowered to contract with the said COMPANY and determine Upon 
terms and conditions and fix a price for obtaining from said com- 
pany such supply of clear or filtered water.” 

That the fifth section of said act provides “that nothing in this 
act shall be construed as in any manner abridging or otherwise 
affecting any of the rights, franchises, and privileges heretofore 
eranted to said company, but all such rights, franchises, aud privi- 
leges shall continue and belong te said company.” 

That the sixth section of said act provides “ that all laws or parts 
of laws inconsistent herewith be, and are hereby, repealed, and this 
act shall have effect from and after its promulgation.” 

And your petitioners aver that, pretending to act under and by 
virtue of this statute, the city couneil of the city of New Or- 
leans did, on the 25rd day of September, 1SS4, pass a certain ordi- 

nance numbered 909, council series, a copy of which is con- 
) tained in the contract, hereinatter mentioned, marked © By” 

Wherein and whereby they authorized the mayor of the city 
of New Orleans to center into a contract with the New Orleans Water 
Works Company en the terms and conditions therem set forth; 
that on the Srd day of October, ISS4, said J. V. Guillotte, mavor, 
and the said water-works COMM Panny entered Into a pretended contract 
before Joseph Dewey Taylor, notary, in alleged compliance with 
sald ordinance No. 09, a certitied Copy of which is hereto annexed 
and made part of this petition and marked Document * By” that, as 
appears ly the said contract, the said mavor and council undertook 


and pretended te bind the city of New Orleans during the whole of 


the remainder of the charter of the New Orleans Water Works Co., 
a period exceeding forty Years, too pay the said water-works com- 
pany the sum of sixty (860) dollars for each and every fire-plag, 
fire-hydrant, and fire-well connected with the mains or pipes of said 
company, of which there are now 1.159, and whieh number shall 
ever be the least measure of the wnnual sum te be paid sald com- 
pany ; Lo pay sit CoOlpany anntally SO0 for each and every lel i- 
tional hivdrant, tire-well, or fire-plug exceeding said number of 1139 
and hereafter attached to said mains and pipes; to inform: said 
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company in writing of all decrease or increase required of said 
plugs, hydrants, or wells: to make promptly, fully, and specially 
annual appropriations In the budgets of the sum necessary to pay 
the amount stipulated under this contract ino monthly payments, 
and to hold, set apart, and keep as a distinet fund the moneys or 
collections, as required by the said ordinance, and providing and 
setting forth many other details which are not of paritealar impor- 

tance to be mentioned in this petition, bat which will be 
10 found at length in said certified copy hereto annexed, as 

above stated, as Document “B;” that the water supplies 
provided for by this contract and provided to be paid for in the 
manner and form aforesaid is the identical water supply mentioned 
and set forth in the charter of said company, which is a contract 
between the city of New Orleans and said company daring the life 
of the company. 

Now, your petitioners aver that the sated ordinance No. 0) and 
the sak! pretended contract made under and by virtue of the said 
ordinance were not authorized by the terms of the said act o6 of 
ISS4; that the Legislature in passing the said act did not contem- 
plate that the contract relations between the city of New Orleans 
and the water-works company, as set forth in its charter as Inter- 
preted by the supreme court, should be in any manner changed, 
unless it should be for the purpose of enabling the said water-works 
COMpany to furnish clear and filtered water to the city of New Or- 
leans in lieu of the muddy Mississippi water which is furnished by 
the mains of the New Orleans Water Works Company to the city, 
and which is contemplated to be furnished under and by virtue of 
the said contract and ordinanee: that, as appears by the tithe and 
sections one, two, and four of said act, the Legislature did) mot con- 
template that the city of New Orleans should make any contract 
with said company, unless it was a contract for pure and filtered 
water, which the said contraet does not cover and was not intended 
to cover; that the only proper and lawful interpretation of the satd 
act was that the citv of New Orleans, before it demanded the taxes 

from the water-works company in any year, should make a 
1] provision in its budget for the payment to said water-works 

company of the amount due said company, under and by 
viriue of its charter as interpreted by the supreme court, for the 
water furnished in that vear by said company, and that the value 
of the water mentioned in the said section 1 did not mean a new 
value to be fixed by contract between the company and the city ; 
did not mean the value upon any quentin mere, but meant the 
value of the water as fixed in the charter of said company, which 
Was binding upon both the ely and the water-works Company. 

And your petitioners aver that tf the said act did contemplate that 
the city of New Orleans and the water-works company should enter 
Into a new and different contract stipulating what the value of the 
water to be supplied by the said Company under its charter to the 
citv was, then and in that event the said aet is unconstitutional, 
null, and void, and of no effect for this: 

Ist. That it violates paragraph 15, article 46, of the constitution 
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of 1879, which declares “ that the General Assembly shall not pass 
any local or special law ereating corporations or amending, renew- 
ing, extending, or explaining the charter thereof.” 

2nd. That it violates article 57 of said constitution of IS79, which 
declares “ that the General Assembly shall have no power to release 
or extinguish or to authorize the releasing and extinguishing, in 
whole or in part, the indebtedness or liability of any corporation or 
individual to this State or to any parish or muntelpal corporation 
therein.” 

ord. That it violates article 254 of the said constitution of 1ST), 

which provides “that the General Assembly shall not 
12 remit the forfeiture of the charter of any corporation now ex- 

isting, or renew, alter, or amend the same, bor pass any gen- 
eral or special law for the benefit of said corporation, except on the 
condition that said corporation shall thereafter hold its charter sub- 
ject to the provisions of this constitution.” 

It also violates article 45 of the satd constitution and said aet, 
which, under act 29 of the constitution, — because it embraces more 
than one object. 

And your petitioners aver that in accordance with this unlawful 
contract the city of New Orleans has in its budget for the vear 1885 
set aside and appropriated the sum of 868,510 to be paid to the said 
water-works company forthe water supply which it is bound to 
furnish the city of New Orleans under its charter for the priee and 
suin of its annual taxes, which forthe year 1S8o amount to the sum 
of $11,552; that out of this appropriation there has already been 
paid to the water-works company the sum of 839,875, and that the 
city council, unless restrained by an Injunction from this honorable 


court, Will continue to make appropriations to pay the balance of 


said sum, and will continue to recognize the validity of said con- 
tract, and will continue to pay over monthly to said company the 
amount stipulated under said contract to be paid. 
That vour petitioners have, through their committce of one hundred 
citizens, presented a petition to the council protesting agaist 
15 thiscontract,called thetrattention toitsunconstitutionality and 
lilegalitv, and asked that the council should take some action 
i repudiate this extraordinary burden linposed pot the laxX-pavers 
of the city of New Orleans without reason and without cause, but 
the city council has neglected to take any action, and your petition- 
ers are Informed and believe and so charge that they do not intend to 
take any action to relieve the city government from this burden, 
but wili continue and intend to continue to recognize the said con- 
tract from vear to year and to make appropriations to pay it. 
And your petitioners show unto your honors that the said con- 
tract 18 illegal, w/fra erres unconstitutional, null and void, and of mo 


_> 


effect, and that it is oppressive upon the tax-payers of the city of 


New Orleans, and that they have no other relief from the said con- 
tract but by an appeal to the equity powers of this court, and ask 
your honors to Issue an injunction, directed te the citv of New 
Orleans and to Isaac Patton, treasurer thereof, and to John IL. [ardy, 
comptroller thereof, enjoining, prohibiting, and restraining them 
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and each of them from making any appropriation in favor of the 
water-works company under and by virtue of the said contract of 
the Srd of October, ISS4, or under and by virtue of the said ordi 
nance No. $09, and enjoining the said Ilardy from drawing any 
warrants In favor of the said water-works COMPANY Ol anV appro- 
priations that may be made in its favor under the said contract by 
the council, and enjoining Isaac W. Patton, treasurer, from 
1] paving any Warrants so drawn. 
Wherefore your petitioners pray that an Injunction may 
Issue In the terms above set forth and on the conditions above set 
forth, and that the city of New Orleans and the New Orleans Water 
Works Company, Isanc W, Patton, treasurer of the city of New 
Orleans, and John IL. Hardy, comptroller of the city of New Orleans, 
may be cited to appear and answer this petition, and that after due 
proceedings had there may be Judgment in favor of your petitioners 
perpetuating the said injunetion and declaring the said contract of 
the Srd of October, ISS4,and the said ordinance No. 909, council 
series, adopted the 25rd day of September, ISsdoand the said acts 
46 of the acts of 1SS4, unconstitutional, null, void, and of ne effect 
or validity, and perpetually enjoining the cILV of New Crleans and 
Its officers and servants and the New Orleans Water Works Company 
and its officers and servants from setting My the said contract or uny 
part thereofor the said act or any part thereot to be valid and bind- 
Ing upon the city of New Orleans, and perpetually enjoining the eity 
of New Orleans from making any appropriations under the said 
contract or any appropriation to the New Orleans Water Works 
Company in payment of its water supply in any vear in excess of the 
amount of the annual taxes which may be assessed against it for 
that year by the city of New Orleans. 
And your petitioners pray for all further and necessary orders in 
the premises and for general relief. 


1 (Signed) 5. Jd. SEMMES & PATNE. 
o MDGAR Th FARRAR, 
. RICHARD Tb BROWNE. 
. bE D. WHITE 
oe C. k. SCHMIDT. 


Lveeplion——City of New Orleans, Filed November With, 1585. 


“DWAR ‘ONERY r/, ' an 
Epwakbp CONERY ef ¢ > = ‘S774. 

is . ee a - 
° a Division “©, 
New Orteaxs Water Works Company ef al.) 0" 


lor exception now comes the defendant, throngh her city att’y, 
duly authorized and instructed by the council thereof, and says : 
Ist. The petition discloses ho legal CAUse of action. 
2nd. The plaintiffs show no interest, as required by law, to in- 
stitute and maintain this suit. 
Wherefore she prays to be hence dismissed with costs. 
(Signed) WoL. ROGERS, City Atty. 
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Keception—New Orleans Water Works Co. Filed November 23rd, 1885. 


Epwanbp Conery ef al. ) . — 
a No. 15774, 
- : ” , ‘ . ( Division “ C.” 
Tne New Ornteaxs Water Works Co. } 


16 Civil Distriet Court for the Parish of Orleans. 


And now comes the defendant, The New Orleans Water Works 
Company, by J. R. Beckwith, its atty, and, saving and reserving 
all and all manner of exceptions and defenses not hereinafter set 
forth and pleaded, for exception to the said petition, as well as to 
the action as brought by the plaintils colleetively as to the action 
of each several action of each several plaintiffs, such that the plain- 
tiffs collectively and such plaintiffs severally ought not to further 
have and maintain their action against this defendant, and for ex- 
ception shews— 

Ist. That there is no privity between said plaintiffs, and no law- 
ful right exists or is shown in said petition to join in or collectively 
bring and prosecute this supposed demand or action against this 
defendant: that if said plaintiffs have or possess any right of action 
against this defendant about or concerning the matters complained 
of in said petition, such action is several and distinct as to each 
plaintill, and that said plaintiffs cannot in law join said several 
actions In One sult. 

2nd. That said plaintiffs, either collectively or severally, do not 
possess or show or disclose any right to institute or prosecute said 
ection or stand in Jadgment therein. 

3rd. ‘Phat it appears from said petition, if said plaintiffs have in 
said petition shown, as disclosed, any collective or several right of 

actions against this defendant (which is at all times denied), 
7 then and in that case it does not appear, nor is it the fact, 

that said plaintiffs have ever solved in this action any money 
or pecuniary interest to be adjudicated which atnounts to the sum 
of one hundred dollars Gr any sufficientsum to give this court Juris- 
diction to hear or determine said action. 

4th. That the alleged committee of one hundred is a legal myth 
without juridical existence or poses to sue er stand in Judgment, 
and that the individual plaintiffs show no right to stand in court as 
party to any form of action about or concerning the matters set forth 
In said petition. 

Wherefore by reason of the said matters above pleaded and_ set 
forth said defendant prays judgement of the court that the said plain- 
tiffs are without right to maintain or prosecute said action, and that 
the same be dismissed at plaintiffs costs. 

And in event that the foregoing exceptions are overruled and held 


insufficient, at all times saving and reserving all and singular all of 


said several defenses and cxceptions and in no manner waiving the 
sume, for peremptory exception in this behalf said defendant saith 
that said plaintills, either collectively or severally, have not set forth 
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and do not in said petition disclose, set forth, or show any suflicient 
and lawful cause of action or right to any relief against this defend- 
aunt, and prays judgment against the said plaintitfs individually and 
collectively that their said action Le dismissed with cost, and will 
ever pray, ele. 
(Signed) é. R. BECA WITH, 
Ally for N. O. Water Works Co, Defendants. 


1S Note of Evidence on Lerceptian. Taken in Open Court on Fri- 
/ / 
day, Noi A «i LSS.. hiled be heuary 12th. ISS 


Civil Distriet Court, Parish of Orleans. 


In. ( neaanaie et al. ) No. 15774. 
VX. “aru si - 
New Ornveans Waren Works Co., } Division “ C. 

By Mr. Semmes: IT move the court to strike out the fourth point 
in the exception of defendant as being impertinent: and after argu- 
ment the court held that the fourth ground of the exeeption was 
impertinent ana ought not to figure Ot) the re cord iis par of the 
pleadings, and granted the motion, 

By Mr. Beexwirn: | would ask the court to state precisely 
What is streken out? 

bv the Counr: In order to avoid confusion, | will state what is 
stricken oul. The fourth eround of exception Is that “ the alleged 
comuittee of one hundred is a legal mavels, Without joridical exist- 
ence or power to sue or stad on judo nt, and that the individual 
plaintiffs show no righi to stand In court as party to any form of 

action about or concerning the matters sect forth in the said 
1) petition.” What I strike ont is the words: “That the al- 
leged commiitee of one hundred is a legal myth, witheut 


juridiea! cXIstence or power to sue or stand on judgment.” That is 


stricken out because the committee of one hundred are not here in- 
voking the court’s aid or the court's process.” 

by Mr. Beexwirir: [reserve a bill to the ruling of the eourt. 

By Mr. Rogers: Under instruction of the city council I have filed 
an exception of no cause of action, 

By Mr. Beexworit: TL offer in evidence a copy of the budget and 
expenditures of the city of New Orleans and the ordinance Imposing 
taxes for the Vvoar ISSo. 

by Mr. Semmes: Then you must produce the documents. 

By Mr. Beexwirn: TP will produce it and file it in the record. 

By Mr. Seaues: T object, because there is no paper produced 
Which [ can inspect to see whether or not it is admissible in evi- 
dence. 

by the Counr: The objection Is Mralntamed., 

By Mr. Beexwirn: Then Lask for a continuance on the ground 
of surprise, 

by Mr. Seumes: IT object to a continuanee on the ground that if 


P——] ov.) 


i eens ae pe, tl 
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the document was here it would not be admissible in evidence, as no 
evidence as to facts is admissible at all. 
by Mr. Semues: The objection as to the non-production of the 
documents offered in evidence by Mr. Beekwith is withdrawn, with 
leave to him to supply the document if it be admissible in evidence 
at all, 
20) By Mr. Semmes: [ still insist, however, on my objection to 
the admissibility of the evidence on the ground that no evi- 
denee whatsoever was admissible on the prayer of the exception, 
And, afterargument, the objection was maintained by the court. 
Dy Mr. Beekwirn: Ttakea bill of exceptions to the ruling of the 
court, and call the eourt’s attention to the fact that there Is an ex- 
ception of no cause of action, and then this one in the alternative. 
By the Court: [shall regard this plea of vours as a general de- 
murrer to the cause. 
By Mr. Beckwitn: The bill of exeeptions formally will be the 


tender of this ordinance and the objection to it and the refusal of 


the court to permit it to be offered in evidnee and the ruling of the 
court. 

By Mr. Beck witit: I offer to prove by the parties themselves that 
each Individual plaintiff, tax-payver though he be, has not returned 
to the city a list of the taxable property to him belonging in order 
to be assessed, nor is he assessable, as the record stands, upon the list 
of taxable property for the current vear with what may subjeet him 
toa payment (to the 868,000 stipulated) amounting to 81,500. 

By Mr. Seuaves: [object to it for the same reason ; and the objec- 
tion Was matlntained, 

Gy Mr. Beckwitrn: [also take and tender a bill ef exceptions to 
the ruling of the court in that respect. 


Motion to Strike Out Ath Ground of Def its’ L’eception. Filed Nov. 27th, 
ISSS. 


9] Division “ C,” Civil Distriet Court. 


‘ke. CONERY ef al. 
vs, . No. 10774. 
N.O. Water Works Co. J 


Now come the plaintiffs and move the court to strike out the fourth 
ground of exception filed by the New Orleans Water Works Company 
because the same Is Impertinent. 

(Signed) T. J. SEMMES, 
_ R. H. BROWNE, 
EK. oH. FARRAR, 
< kb. DD. WHITE, 
kK. EE. SCIIMIDT, 
OF Counsel for Placntifjs. 


sé 


sé 
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Exception Submitted. 


Iextraet from the Minutes of December I tth, 1SS5. 


Present: The Hon. Henry L. Lazarus, judge 


ky. Conery ef al. ) 
e ts, >No. lod FA. 
N.O. Water Works Co. J 
.- @ 
The exception in this case continued to this day for briefs being 
submitted, the court took the same under advisement 
Judgment Oi Levecption. 
22 Division “ EB.” Civil Distriet Court for the Parish of Orleans. 
Epwarp Coneny ef al. 
rs, » No. lov. 
The New Orn teanxs Water Works and Others. J 

In the matter of the exeeptions herein filed and submitted to the 
court for adjudication, tor the reasons contained In the written 
opinion of the court this day delivered and tiled— 

It is ordered, adjudged, and decreed that the second ground of 
exceptions led by The City of New Orleans and the first and third 
grounds of exceptions tiled by The New Orleans Water Works Com- 

— pany, defendants herein, be sustained, dismissing the plaintills’ de- 
mand with cosis. 

Judgement rendered January ISth, 1886. 

Judgment signed February Ist, 1556. 

(Signed) HENRY L. LAZARUS, Judge. 
Motion of Appeal Filed hi Arua) ij 12th. ISS. 
Civil Distriet Court, Parish of Orleans. 
Epwarp Conery ef al. 
Us. >No. 177A. 
New Orteans Warer Works Co. ef «/. J 
On motion of Thos. J. Semmes, bk. Hl. Farrar, RK. il. Browne, FE. 
a , , , . . . , ’ . . 
$; @ D. White, and Chas. KE. Schmidt, aitys for the plamtiffs, 
25 and on suggesting to the court that plamtills are aggrieved 
a by the judgment herein rendered on January Sth, 1556, and 
' signed on Febrary Ist, ISS6, dismissing their action ; and on farther 


sugevesting that they are informed and believe there is error in said 
judgment to their prejudice, and that they are desirous of appealing 
therefrom; it is ordered that plaintitls be allowed an appeal from 
sald judgment, returnable to the supreme court of the State of Louts- 
lana on the 3rd Monday in February, 1556, on their giving bond as 
the law directs in the sum of two hundred and fifty dollars. 


I nee be 
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Appeal Bond. Filed February 12th, 1886. 


Kpwakp Conery, Jr., ef al. ) 


oii. 


Us, No. 1 
N.O. Water Works Co. ef af. ( 


Know all men by these presents that we, Edward Conery, Jr., 
James b. Sinnott, Philip Hirsch, Geo. KE. Sears, Pred. J. Odendahl, 
William Dillon, Wm. Hl. Renaud, Bb. F. Glover, J. B. Camors, Alfred 
T. Baker, Joseph Simon, Nicholas Burke, Ilenry ‘T. Cottam, Philip 
Thompson, Andrew Hero, Jr., Alfred Moulton, Louis Bush, James 
A. Chalaron, George Il. Dunbar, E. 1. Kurschedt, Jno. W. Labouisse, 
Henry Lochte, I. L. Lyons, Ainbrose A. Maginnis, Edward Milten- 
berger, Chas. J. Meyer, Thotuas W. MeKnany, Join Phelps, Joseph 
Schwartz, John Simpson, Edward Thompson, Samuel IL. Trufant, 
Gideon ‘Townsend, Anthony Vizard, Nath. D. Wallace, George . 

Whitney, Pearl Wight, Alfred A. Woods, Octave I. Valette, 
24 Newton Buckner, David A. Calder, J. G. Clark, Michael H. 

Rogers, as principals, and Edgar Hl. Farrar, as surety, are 
held and firmly bound unto W. I. McGeehan, clerk of the civil dis- 
trict court for the parish of Orleans, lis successors, administrators, 
and assigns, in thesum of two hundred and fifty dollars; for the pay- 
ment whereof we bind ourselves, our heirs, executors, and admiluis- 
trators, firmly by these presents. 

Sealed with our seals and dated in the city of New Orleans on 
this twelfth day of February, in the year of our Lord one thousand 
elg@ht hundred and eighty-six. 

Whereas the above-bounden Edward Conery, Jr., and the other 
persons above named and bound this day filed a motion of appeal 
from a final judgment rendered against them in the suit of Edward 
Conery, Jr, cf a/. vs. New Orleans Water Works Co. ef a/., No. 15774 
of the civil district court for the parish of Orleans, (yt) the Isth dav 
of January, ISS6, aud signed on the Ist day of February, 1586: 

Now, the condition of the above obligation is such that the above- 
bound Edward Conery, Jr. and others above named shall prosecute 
their appeal and shall satisfy whatever judgment may be rendered 


agalnst them. or this the “ibhhe shall be satisfied by the proceeds of 


the sale of their estate, real or personal, if they be cast in the appeal ; 
otherwise that the said Edear Il. Farrar shall be liable in their 
place. 


(Signed) EDWARD CONERY, Jn. ep Ans., 
By Ek. TL FARRAR, Alte y. [SEAL 
(Signed) oT. FARRAR, Surety. | SEAL. 
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Stipulation. Filed February 2Ath, SS6. 


25 Civil District Court, Parish of Orieans. 
I". CONERY et al, ) 
vs, . No. 15774. 


N. O. Water Works Co. ef al. | 


The plea and exception berein filed by the city of New Orleans 
having been lost, it is agreed that the substance of said plea and ex- 
ception was-—- 

Ist. That plaintiffs had no capacity to stand in jadgmentto main- 
tain this action ; and, 

2d. That the petition set forth no cause of action. 

And it is agreed that this stipulation shall be copied in the tran- 
script of appeal in leu of the said lost document. 


(Signed) EE. H. FARRAR. 
Atty Plainteijs. 
r J. R BECKWITH, — 
«“ W. TL. ROGERS. 


Ass, City Atty. 


Answer of City of New Orleans. tiled May 27th, 1887. 


Civil District Court for the Parish of Orleans. 


Epwarkbp Conery et al. ;, vai eee 
nas ! No. L774, Division 
: ; 8. ; | wen 
foe New Ornteans Waren Works Co, ef al. | 
26 And now comes Walter I]. Rogers, city attorney for the 
city of New Orleans and for and in behalf of the city of New 
Orleans and all of the defendants except The City — New Orleans 


Water Works Company, and, reserving all and singular the excep- 
tions hereinbefore pleaded herein and in no manner waiving the 
same, for answer to the said plaintiffs’ petition denies all and sin- 
eular the allegations therein contained in manner dnd form as the 
same are set forth and contained in said petition, and prays judg- 
ment against the said plaintiffs demand, with costs. 

(Signed) W. TL. ROGERS, City Atty. 


Orde i of Reecusation. 
Extract from the Minutes of Mav 27th, 1Ss7. 
Present: The Ion. Albert Voorhies, judge. 


Epwarp Conery, Jr.. cf «/. ) 
vs. . No. 15774. 
New Orteans Waren Works Co. e al. | 


The court recuses itself tn this eause for having been employed as 
counsel therein. 
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Stipulations. Order lo Withdraw Answer. Filed May oOth, 1SS7. 


I. Conery, Jr., ef al. 
vs. » No. 15774, Division “ C.” 
THe N. O. Water Works Co. ef al. j 
24 Civil District Court for the Parish of Orleans. 


—_ 


It is, at the request of J. R. Beckwith, att’y for deft, The New 
Orleans Water Works Company, ¢f és stipulated that the defend- 
ant, The New Orleans Water Works Company, may withdraw its 
answer to the petition, and that the defendant may answer within 
five days. 3 

May 50th, 1887. 


(Signed) i. TL. FARRAR, 
Atfy for PUffs. 
(Signed) J. R. BECKWHETIT, 


Att'y for the New Ovleans Welter Works Company. 


Considering the above stipulations, it is, on motion of J. R. Beck- 
with, atty for defendant, ordered that said defendant have leave 
to withdraw said answer, as stipulated. 


Answer of N. O. Water Works Company. Filed June dvd, 1887. 


EKpwarp Coneny, Jr., ef al. an ae | 
, ' ' { No. 197 it, Div. 
Ts . “gr 
ra’ , » : ™" . f a | 
Tne New Orteaxs Waren Works Company cf al. j 


Civil District Court for the Parish of Orleans. 


And now comes The New Orleans Water Works Company, de- 
fendant herein, and, saving and reserving unto itself all and stngalar 
each and all of the peremptory exceptions by it heretofore pleaded 

In this cause, and in no manner waiving any or all of satd 
28 defenses and exceptions, but atall times insisting thereon, and 

in order that this cause may be expedited and put at issue as 
to all issuable matter therein, appearing herein by its undersigned 
attorneys, for answer to said plaintiffs’ petition saith that it denies all 
and singular all of the matters in said petition contained and set forth, 
and takes full issue thereon, except as to such matters as are herein- 
after specially admitted or admitted and avoided. 

That the defendant specially denies that the plaintiffs have any 
legal or pecuniary interest in the matters complained of in said pe- 
tition, or are or have been or will be in any manner damaged or 
subjected to any loss or damage by reason of any matter or thing 
set forth or averred in said petition. 

Defendant further specially admits that the Legislature of the 
State of Louisiana, by and with the approval of the Governor of the 
State, adopted and promulgated act No. 35 of the extra session of 
the Legislature in the year 1877, a true copy whereof is annexed to 


~-@ 
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this answer and made a part hereof, marked Exhibit “A,” and aver 
that thesame was promoted and secured by the city of New Orieans 
us a scheme and device to relieve itself of a large portion of its 
interest-bearing debt and of an annual deficit in carrying on water 
works in and for said city, and avers that no person would aceept 

the conditions of said act, and that the samme was in all re- 
29 spects unavailing for any purpose, and that there was no or- 

ganization of any corporation under said legislation as it 
then stood. 

Defendant admits that afterwards the said Legislature, at the in- 
stance and request of the city of New Orleans, did adopt and enaet 
act Ne. 45 of the aets of 1S7S, approved February 26th, 1S7S, 
modifying and changing the terms of the act of IST7 above set 
forth, as appears by a copy thereof hereto annexed and made part 
hereof, marked Exhibit * By” and that under the provisions of said 
acts and legislation the defendant, The New Orleans Water Works 
Company, was organized and came into existence, and that said 
legislation constitutes the charter of this defendant and a contract 
between this defendant and the city of New Orleans and the State of 
Louisiana, the terms, provisions, compacts, and covenants whereot 
are guaranteed unto this defendant in their full and exact fultiil- 
ment and observance by the Constitution of the United States, and 
particularly by section 10 of article one of said Constitution; that 
suid compact and agreement was accepted by the said defendant on 
the faith of said @narantee and protection and the sum of two mil- 
lions of dollars (82,000,000) or thereabouts pald as consideration for 
said covenants, which were or ought to have been kept and observed 
by the city of New Orleans and the State of Louisiana and all of the 

citizens and inhabitants thereof. 
vo) Defendant specially denies that the construction pot upon 
saiag contract as set forth in said petition is correct, Just, or 
true, but asserts that the same isin all things untruthful, unjost, 
and dishonest and a fraud upon the rights of the defendant. 

Defendant admits that there was litigation on the part of the eity 
of New Orleans with this defendant relative to an alleged tainted pal 
tax assessed against this defendant for the vear ISS], bat in all things 
denies that the same is correetly or truthfully set forth in said peti- 
tion, or that the result or effect thereof was, is, or ought to havebeen 
the effect, resait, or condition of things set forth and averred to have 
becn the result and legal effect of such litigation as set forth in said 
petition, and takes full issue of facts and law upon all of that portion 
of said petition relating to said litigation aud the legal result or etfeet 
thereof or of any judgment, decree, or determination therein set 
forth im said petition. 

further answering, said defendant saith that it is not true that 
this defendant ever sought to or did obtain any unjust advantage 
over the city of New Orleans, as averred in said petition; avers that 
the city of New Orleans is and at the time referred to in said peti- 
tion was the largest single shareholder in the shares and stock in 
the New Orleans Water Works Company, and had and has by law 
a fixed representation in the board of directors of said company 
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larger than is proportional to its holding of shares in the 
ol capital stock of said COMpany, and lias been, is, and must be 

ai all times through its directorsa participant in the manage- 
ment and direction of the affairs of said defendant, and cannot be 
deceived or imposed on by any act of the board of directors of said 
defendant company. Defendant admits that the Legislature of the 
State, with the approval of the Governor thereof, did make and 
promulgate act No. 56 of the acts of 1884, but denies that the terms 
and true legal construction thereof are correctly set forth in said 
petition, but makes the said act No. 56 a part of this answer, 
marked Exhibit “ Din order that the truth in that behalf and re- 
spect may appear in the record of this cause. 

Defendant specially denies that said act No. 56 was intended to, 
did, or does confer on this defendant any advantage or benefit or 
affect, change, or modify in any respect or particular the charter of 
this defendant, and avers that if it did benefit or advantave con- 
ferred or otherwise atlect or modify the charter of defendant, or 
could be so construed, the act in that case would be of no etfeet to 
accomplish that end until formally and solemnly aecepted by the 
act of the shareholders in said corporation acting together ina 
general meeting of such shareholders, and avers that there never 
has been any such action or accepiance of said article No, 56, and 
for that reason the said act In no manner has affected the charter 
of this defendant. 

And defendant, further answering, saith that it is not true 

32 that said article No. 56 is subject to the vices and alleged 
nullities charged against said act In said petition, nor is 

it true that the Validity of the said contract assailed in said petition 
depends upon the validity of said act No. 56 of the acts of 1554, 
nor was said act of ISS4 necessary or material to authorize the city 
of New Orleans to make and enter into seid contract with this de- 
fendant complained of in said petition, but, om the contrary thereof, 
the city of New Orleans has full and competent authority under the 
charter of the said city and without said act 56 to sake and enter 
Into said contract with this defendant about and concerning all the 
matters contained in satd contract; and defendant avers that the 
validity of said contract does not depend upon said act No. 56 of 
the acts of ISS4, and is and in all things would be in ofl things a 
valid contract and of full force and effect if said act No. 56 had 
never ben adopted and is not involved by reason of any supposed 
Vice or SU p prose d lnvalidity of sald act No. ob set up In sala petition. 
Defendant denies that the water supply provided and contracted 
for in said contract by the city of New Orleans is the same as pro- 
vided in the charter of said defendant as a consideration for the 
covenant of exemption from: taxation, but is for another, different, 
and increased supply of water to be delivered at higher pressures 
and at different localities for additional purposes and with diflerent 
distribution from the supply provided for in said charter of de- 
fendant, and that the delivery of said) new water supply as set 
forth in said contract is attended with much greater expense 

Oo and cost to this defendant than was or is the supply named 
in defendant's charter. 


r® 
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That it is not true that said price contracted to be paid by the 
city of New Orleans for said water supply is unfair or exorbitant, 
butin truth is far below the real value thereof: that this defernedsait 
is required to pump daily about ten million gallons (10,000,000) of 
water for the daily supply of the city of New Orleans and its liliabit- 
ants, and tuat of said ten million gallons (10,000,000) nearly one- 
third thereof is daily consumed and expended it the supply of the 
city of New Orleans as a corporation for consumption for municipal 
PUPposes under the terms of and for the Purposes named it said 
contract, and that there is no profit to said defendant in said supply 
at the rate of pray therefor stipulated in said contract: and the said 
defendant avers that it is impossible for the city of New Orleans to 
obtain the same quantity of water for said purposes by the use of a 
plant of its own and by and with its own machinery by the expendi- 
ture of said contract price Or money, 

That while the said water works was in possession and ownership 
of the city, after the purchase thereof from the late Commercial Bank 
and prior to the transfer thercof to the defendant company, the like 
quantity of water for public supply cost the said city of New Orleans 
a sum far in excess of the sam named in said contract, 

That it is not true that either in law or fact the said de- 
o fendant is compelled to submit to the active abrogation of its 
rights In and under the statutory contrac! of exemption from 
taxation and vet supply the city of New Orleans witha puolie water 
supply for the inconsiderable sum or sams named ino sald petition 
actually far below the cost of such Supply to this dercudant, and 
that said proposition as formulated im sated pr tition Is inequitable, 
unjust, and palpably dishonest in character; that if there be any 
law or authority vested in the judicial or any other department or 
branch of the government of the State of Loutsiana by, through, or 
under the operation whereof this defendant can be compelled to sub- 
mit to such Wrong the same has been hicorp rated into the said 
government long since the date wheu the contract between this de- 
fendant and the State in said defendant's charter was entered inte 
and was completed isa contract, and as such features or prart of the 
powers aud of the government of said State are thegal devices for 
the Impairnrent of the obligations of contracts and as such repug- 
nant to the said Constitution of the United States and as such null 
and void in all respects and particulars; and said defendant claims 
unto itselfin protection of said contract asssiled in plaintiths’ peti- 
tion all and snwular all of the rights, privileges, benefits, and vuaral- 
tees secured to it by the said Constitution of the United States of 
America, as well the provisions thereof specially referred to in this 
answer as all others in said Federal Constitution contained and set 
jorth, therein guaranteeing the faithful observance of all contracts 
against bad faith or impairment by the States. 
so) And said defendant,as toall and singular all other matters 
asaverments of facts and law in said petition contained, 
tukes issue of law and fact thereon and avers that the said contract 
assailed in said petition is in all things valid and binding in law as 
to all of the parties thereto and as to all of the inhabitants and tax- 
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pavers of the city of New Orleans, and as a contract was iawfully 
entered into on the part of the city of New Orleans as a municipal 
corporation in the lawful exercise of its legislative and administra- 
tive capacity and by and through the expression of the will of the 
legislative and executive departments of said goverment of said city 
of New Orleans, made in due form and within the limit of the power 
of administration given to said city of New Orleans by its charter, 
and as such administrative act is not receivable by the judicial de- 
partment of the State government. 

This defendant prays for judgment against the said plaintiffs and 
their demands: that the same be in all things rejeeted, and that 
they be condemned to pay all costs of this action; and will ever 
pray. 


(Signed) BLANC & BUTLER. 
(Signed) GUS A. BREAUX. 


Eeception Submitted. 


extract from the Minutes of June 24th, 1887. 
Present: The Ion. I. A. Monroe, judge. 
“vy? ane - . ‘ _— T. 7 . . 
OU kpwakp Conery, Jr., et al. lvo. 15 


ine o774, Division 
New Orveans WATER Works CoMPany ef a/, j 

By consent of KE. UL. Farrar, for plaintiffyand Messrs. J. I. Beek- 
with & W. TL. Rovers, for defendants, the exception in this case was 
submitted to the court upon briefs this day presented. 


Evception Overruled, 
extract from the Minutes of January 2nd, SSS. 
Present: The Hon. IF. A. Monroe, judge. 


Mpwarp Conery, Jr., et al. 
is 


Tne New Orteaxs Warer Works Company ef al. J 


{No 15774, Di- 


Vision “ C.” 


lor the reasons assigned in the written opinion of the court on 
this day delivered and filed, it is ordered that the exception of no 
cause of action herein, filed by the def’ts, be overruled at their costs. 


Opinion on Leception. Filed January 2nd, 188s. 


I. Conery, Jr., ef al. i 
; US, No. 15774, Division “ C.” 
N.O. Water Works Co. et als. j 
Civil District Court. 
od This cause was originally allotted to division “ 12,” to whieh 
division were presented two exceptions, to wit: 
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1. That plaintiffs have no capacity to stand in judgment. 

2d. That the petition discloses no cause of action. 

The first exception was maintained in the lower court, but on ap- 
peal the judgment was reversed, and the cause was remanded to be 
tried por the second exception Or Upon the merits, as the ease may 
be. The judge now presiding in division “ Fy” hay Ine reensed him- 
self and the cause having been allotted to this division, it becomes 
my duty to pass upon the exception of no cause of action. The 
petition is that of a number of gentlemen, who allege— 

‘That they are residents of New Orleais and pay taxes exceeding 
In the aggregate S10,000 per annum: that the Legislature. in ‘77, 
passed an act, 35, the declared object of which Is to incorporate the 
New Orleans Water Works Company, to promote public health, to 
aflord greater security from fire, to furnish the inhabitants of New 
Qrleans with an adequate supply of pure water, to authorize said 
company to issue bonds, Ke., Ke. 

That said act provides for the incorporation of a company with a 
capital of $2,000,000, and grants to it the exclusive right to furnish 

the city of New Orleans and its inhabitants with water from 
os the Mississippt and other rivers for filiv Vears, and that the 

eleventh section of said act, among other things, provides 
“that the city shall be allowed to use water from the pipes and plngs 
of said Company Now laid or hereafter to be laid free of charge for 
the extinguishment of fires, cleansing of the streets, and for the use 
of all the public buildings, markets, and charitable institutions, and 
that said COM Panny shall place, free of any charge whatever, two 
hvadrants of the most approved construction in part of sueh square 
where a main pipe shall be laid, ata suitable distance from each 
other, from which a sufficient quantity of water may be drawn for 
the extinguishment of fires, for watering the streets and cleansing 
the gutters nnd for any other public Purpose . that on the “quares 
which do not front on the river the hydrants shall be placed On Op 
posite sides of the streets, at an equal distance from each other and 
the corners. 

“It shall be the duty of the said company, whenever main pipes 
shall be laid, to supply water forall the purposes bercin mentioned 
at all times during the continuance of this charter, and, in con- 
sideration thereof, the franchises and property of the sutd New Or- 
leans Water Works Company used in accordance with this act shall 
be exempt from taxation, State, parish, and municipal” 

That by act 45 0f TS the word “State” was stricken out of said see- 

tion, so that the company was made liable to State taxation. 
ov That said act was accepted by the city and by the holders 

of water-works bonds and of eity indebiedisess, and the com- 
pany was organized and all property acquired by the city from: the 
Commercial Water Works Company transferred to it, and that it 
entered upon the discharge of its functions and duly complied with 
the provisions of said law. 

That when said act was passed it was known to all persons, in- 
cluding the incorporators of said company, that the Legislature liad 
ho power to exempt property from taxation, except that actually 
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used for church, school, or charitable purposes, and that the exemp- 
tion contained in said act was therefore null; that for several years, 
however, the company supplied the city with water, and no city 
taxes were dermanded, but that in ISS] the city sued for taxes of 
that year and the company reconvened and demanded a large sum 
for water furnished; that there was judement in favor of the eity 
for the tax claimed and in favor of the company upon the recon- 
ventional demand for the value of the water supplied, but that on 
appeal to the supreme court the judgment in favor of the city for 
the tax was aflirmed, whilst that in favor of the company was re- 
duced to an amount equal to that allowed the city for the tax, VIZ., 
from S40,2S1L.87 to ST) AST.S7. 

That the supreme court, interpreting the legislative contract rep- 
resented by the charter of said company, held that under it the 
company could not recover from the city for water furnished in 
any year a greater sam than the amount which might be found due 

by it to the city for taxes for such vear: that subsequently 
10) the company, striving to obtain an unjust and unlawful ad- 

Vantage, procured the passage of act 56 of 1854, entitled 
“An act to provide for the supply of water to the city of New Or- 
leans, &e.” 

That the first section of said act declares: “ That in all instances 
of the taxation of the franchises or property of the New Orleans 
Water Works Company for any year or years by or for the city of 
New Orleans or for municipal purposes, whether such taxation be 
for past or future years, and the said company be in any manner 
obliged to pay, notwithstanding the exemption granted in section 
ll of act No. 33 of acts of ISS7, extra session, then in all such in- 
stances the city of New Orleans is hereby empowered and required 
to pay the said company the value of all the water the said com- 
pany has suppled or shall supply during any year or vears for 
Which said taxes have been or shall be levied to or for the use and 
purposes of the city of New Orleans, its public buildings, markets, 
strects, gutters, extinguishment of fires, or for other public pur- 
KOSS. 

That the second section provides: “ That in all instances of such 
taxation Contrary to said exemption Orany future vear or Vears the 
city of New Orleans shall provide In its budget or shall set aside and 
appropriate a sum sufficient to pray for the said water supply for said 
vear or years, and unless this be observed and done the said) eom- 
pany shall not be compelled to deliver water for the uses and pur- 
poses aforesaid.” 

That the third section provides: “ That any taxes already imposed 

for any year contrary to said exemption shall not be exacted 
41 hor any penalty or interest accrued be demanded thereon or 

anv begin to run until said city shall have provided for the 
payment of the water supplied in said year or provision made there- 
for in law or equity.” 

That the fourth section provides: “ That, to secure the inhabitants 
of New Orleans and to the use of the city a supply of filtered ov clear 
Water, the city of New Orleaiis be, and !s hereby, empowered to col- 
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tract with the said company and determine upon terms and condt- 
tions, and fix a price for obtaining from said company such supply 
of clear or filtered water.” 

That the fifth section provides: “"Fhat nothing in this act shall 
be construed as in any manner abridging or otherwise affecting any 
of the rights, franchises, and privileges, heretofore gratited to said 
company, but all sueh rights, franchises, and privileges, shall con- 
tinue and belong to said company.” 

That the sixth seetion provides: “That all hiuws or parts of laws 
Inconsistent herewith be, and are hereby, repealed, and this act shall 
have effect from and after its promulgation.” 

Petitioners further aver that, pretending to act under said statute, 
the city council passed ordinance No. 209 fof whieh they annex a 
copy), authorizing the hravor to contract with said COMpPany Upon 
the terms set forth in said ordinanee, and that upon October srd, 

1SS4, the mavor entered into a pretended contract by notarial 
42 act (of which they also annex a copy), whereby, for himself 

and the counell, he undertook to bind the city tor the UlieX- 
pired term of the charter of said COMPU Ve XCe “ding forty Veurs-—— 
to pay to said company S60 per annum for cach fire-plug, fire- 
hydrants and fire-well connected with its main pipes, of which there 
are pow 1.139, and which number shall be Uhe least ineasure of the 
annual payments to be made tosaid company: to pay said company 
annually S60 for each additional hydrant, fire-well, or fire-plug ex- 
ceeding said number of 1.139, and hereafter attached to said mains ; 
to Inform the COMPany of anv increase or decrease of sata plugs, 
ete.; to make prompt and sufficient appropriations, &e.; to keep a 
distinct fund, ete, ete. 

‘They further allege that the water supply thus contracted for ts 
the identical supply provided for in the charter of said company, 
Which ts a contract between the city and said company during the 
life of the jatter; that said ordinance and contract were hot authoer- 
ized by the terms of act 56 of ISS4: that said act did not contem- 
plate that the contract relations between the city and the company 
as set forth in the charter aforesaid should be in any manner changed 
unless for the purpose enabling the city toobtain pure filtered water 
in lieu of the muddy water of the Mississippi, now provided, and 
which is contemplated by said ordinance and contract. 

That the only true and lawful interpretation of said act is that the 

city, before demanding taxes for any vear,shall provide for 
45 the payment of the amount due for water under the charter 
of the COMpany, as that charter has been Interpreted ly the 
supreme court, but that if said act contemplates anew contract other 
than that contained in said charter it is unconstitutional, tn that it 
contravenes articles 20, 45, 46,57, and 254 of the State constitution, 

They allege that the city has appropriated (in the budget of 1SS5) 
868,540.00 to pay said company for water supply for the vear, and 
that said company is bound to furnish said supply of water for an 
amount equal to its taxes for such year—say ST) 50200; that there 
has already been paid out of said appropriation S39,875.00, and that 
further payments will be made unless enjoincd; that the contract 
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in question is illegal, ultra vires, unconstitutional, & void, and is op- 
pressive upon the tax-payers, & they pray for the injunetion and for 
judgment, Xe. 

I. It is said that ordinanee 909 & the contract made under it are 
not authorized by act 56 of ISS4. 

Considering all that is asked as to the rule of construction to be 
applied, this claim cannot be maintained, 

There are three clauses to the preamble of the aet in question— 
the first relating to the notice of the intention to apply for the pas- 
sage of the act, and the second and third reading as follows, to wit: 

“Whereas the New Orleans Water Works Company is being sub- 

jected to municipal taxation notwithstanding the exemption 
4 from taxation granted by its charter in consideration of water 
to be supplied to the city of New Orleans; and whereas it is 
possible and desirable to furnish the inhabitants of New Orleans 
with clear or filtered water from the Mississippi river: Therefore— 

“Specrion 1. Be it enacted, &¢."— 

Following this, sections 1, 2, 5 of the aet deal exclusively with the 
matter referred to in the second clause of the preamble and under- 
take to provide a remedy for the state of things therein described, 
and the provision made is unambiguous, and not only authorizes 
but requires the city to pay the value of all water furnished during 
any year for which a tax is exacted from the company. Section 4 
then contains a distinct grant of power to the citv to contraet for 
water of a different character from that to which the preceding sec- 
tions relate, thus carrying out of the idea expressed in the third 
clause of the preamble. The argument of plaintiils’ counsel has for 
itz sole support the proposition that the supreme court, Nn lnterpret- 
ing the charter of the company, held that the amount of the tax 
found to be due by the company should be regarded as fixing and 
establishing, not the amount which the city was to pay for water 
furnished, but the value of the water so furnished. 

This proposition is, however, not supported by the decision relied 
on, and certainly it would bea remarkable emanation of the ju- 
dicial mind which would thus undertake to foree a gallon into a 
quart pot. 

The supreme Court, in its original opinion, as | noderstanad it, 

held that the exemption from taxation, as contained in the 
45 charter, was not the sole consideration granted by the State 

for the water supply, and hence, the exemption being declared 
inoperative, if the water furnished exceeded in value the amount of 
the tax claimed the excess in such value was to be regarded as com- 
pensated by the other considerations granted to the company by the 
State. Mr. Justice lenner, as the organ of the court, said: “ De- 
fendant’s obligation to furnish water to the city is unrestrieted as to 
amount, and it appears threat the, city lias actually used and the de- 
fendant has furnished water to the verlag of Wiore than forly thousand dol- 
lars > the erfont fo wh ich the conside ration has filed is exactly the ainounl 
of the city’s clarme for taves.” (The italies are mine.) 

The amount of the tax claimed and recovered was SILASELST: so 
that the court found the value of the water to be $40,000.00, and 
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held the amount claimed and allowed for the tax to represent only 
that proportion In vaiue of the water furnished which SL1,iS7.87 
bears to S410,000.00, 

The opinion upon the rehearing places the judgment, in my 
opinion, upon a different footing, but the language of the court docs 
not otherwise affect the facts stated in the original opinion than toe 
confirm them, as stated, by conceding the authenticated inequality 
between the value of the water and the amount of the tax and hold- 
Ing that notwithstanding such inequality it was the intention of 
the contract that the one should be regarded as the equivalent of 

the other. 


46 In the act of ‘84 the Legislature declares that when the 
city exacts thetax it shall pay the v: ry of the water, and 
thus negatives the idea of making things of different values the 


equivalents of cach other, or of fixing the dora of the water upon 
any basis of equality or of inequality with respect to the tan. 

If in view of the decision of the supreme court it had been the 
Intention simply to provide for the payment for the water upon the 
basis established by that decision, it would, I think, have been so 
stated, and the act would have contained a proviso to the cileet that 
the amount to be paid for water should in no case be more or less 
than the amount of the tax exacted. 

II. It is said by counsel for detendant whilst they uphold the 
constitution- of the act of “S54, that said act was immaterial and was 
not necessary to enable the city to make the contract In quesiion, 
but that the city had the power to make said contract Without being 
thus specially authorized. 

‘Lhe argument is that the contract was a compromise of a con- 
tention promising, if unsettied, to lead to a protracted and expen- 
sive litigation, and the power of the city in the premises is deduced 
from the general proposition that the city authorities have all the 
powers conferred by the charter in express terms and all impiled 
powers necessary to the full exercise of those expressly granted. 

This proposition is true, with the restriction that we must reac 

Into the charter such other aets of the Legislature as may 
47 limit the power conferred by that instrumient, and with this 

restriction the proposition proves too muc ‘h for the present 
case, siice the power to provide the water supply which woul | other- 
wise be conferred by or implied from the charter is in this instance 
governed by another act of the Le ois; ture, ¢ ‘aiming under which 
defend: ants counsel do not hesitate to Say In one of thie: ir briets (re- 
ferring to a clause in the city charter concerning the putting up of 
contracts for city work at auction): “If compelled by law to put he 
at auction or offer for public competition the price for which the 
water supply could be obtained, the water-works company, be!ng 
the only possible bidder, wi is in a position to dictate its proposal in 
terms ruimous to the city.” If, then, by reason of the legislative 
contract under which the defendant company exists the city has no 
power to contract with any other person er corporation for a water 
supply for itself or its citizens, —, nor can it be said that she has the 
power to override that legislative contract by changing Its terms. 
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It is possible that acase may be presented in which the right of 
the city to compromise litigation arising out of contracts made for 
it by the State will not be recognized by the courts, but the petition 
of the plaintiffs in this suit does not set forth such a ease, and, for 
the purposes of the present exception, the allegations of that peti- 
tion are taken as true. 

I1f. It is said by counsel for plaintiffs that act 56 of “St contra- 

venes various provisions of the State constitution, and among 
48) + them article 57, which reads as follows, to wit: “ The Gen- 

eral Assembly shall have no power to release or extinguish 
or to authorize the releasing or extinguishing, in whole or in part, 
the indebtedness, liability, or obligation of any corporation or Indi- 
vidual to this State or to any parish or munteipal corporation 
therein, provided the heirs to contiseated property may be released 
of all taxes due therein at the date of its reversion to them. 

It has been judicially ascertained and established by a judgment 
of the supreme court of the State by the terms of the eleventh see- 
tion of its charter there is imposed upon the defendant company 
the obligation in favor of the State and of the city of New Orleans 
to furnish the latter with a given supply of water during the term 
of said charter, in consideration of the payment to it of a sum 
equal tou the amount of the taxes exacted from it by the city. By 
the term of the act of the Legislature in question it is proposed to 
release or extinguish this obligation in part, if not for the whole, 
and to this extent and In the light of the averments in the petition 
it appears to me that said — is within the constitutional prohibition. 

In other words, if it be trae, as alleged, that defendant is obliged 
under its charter to furnish annually to the city $10,000 worth of 
water in consideration of the enjoyment of its franchises and privi- 
leges and of the annual payments to it by the city of, say, SLL,000, 
and the purpose of the act is to relieve it of the obligation to fur- 

Nish said water save upon the condition that it be continued 
AY in the enjoyment of said franchises and privileges, an pall 

annually the sum of S40,000, or the full value of the water, 
no reasonable man will pretend to deny that such a purpose carried 
Into effect wil Operate a release of lability anid obligation. 

If the facts as set forth In the petition are not established and it 
turns out that the water which defendant is obliged to furnish is 
worth less than the amount exempted in the way of taxes, then, in- 
asmuch as it has been lield that the amount of the taxes is to be re- 
garded as an equivalent for the water furnished, the application of 
the act would not have the same effect, and it is not likely that in 
such case the defendant will ask that it be applied. As the matter 
stands, however, and taking as trae the averments of the petition, 
the application and maintenance of said act will accomplish that 
Which the constitution in express terms forbids. 

IV. 1 conclude, therefore (in view of the conditions under which 
the matter is presented to me, to wit, that every averment of fact 
contained in the petition must be taken as true for the purposes of 
the exception, and that the supreme court have judicially ascertained 
and declared the micasure of defendant's obligations under its char- 
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ter, and have further decided that plaintiffs have a standing in court 
to prosecute this suit), that the council had no power to authorize or 

to make the contract attacked without special authority from 
50) the State: that it was the purpose of act 56 of Iss4 to confer 

such authority, but that said act cupped d to the state of faets 
set forth in the petition, in violation of article 57 of the constitution, 
and cannot he enforced. ‘This conclusion docs not afleet the riglit 
of the city to contract for filtered water or the constitationality of 
the statute, In so far as it relates to that subject, but it necessarily 
involves the ove rruling of the exception of no cause of action, and I 
deem it Ubnecessary LO piss Upon the other constitutional questions 
presented. 


Amended aud Suppl mental Aaxewer af the New Orvleaus Werle i liorks 
Compony. Filed June L2th, sss. 


Kpwarnp Coneny, Jr, cf als. | 
vs. | No. 15774, 
N.O. Waren Works Compaxy and Crry or New {| Division “C.” 
ORLEANS. 


Civil District Court for the Parish of Orleans. 


The defendant aforesaid (water-works company) files this answer 
to the petition of the plaintul, with the leave of the court, as an ad- 
dition to the answers filed by this defendant in this say 

I. The aet No. 53 of the extra session of the General Assembly of 
S77 and the act No. 45 of the General Ass mibly of IS7S — contained 

in the charter of this respondentand are respectively pleaded 
ol asa part of the answer, end they exhibit the franchises and 

property which this defendant acquired by lawful and oper- 
ative contract with the State and this city. The section 11 of the 
act IST7 and section 6 of ISTS disclose the compensation this de- 
fendant was to receive for material, werk and labor, care and dili- 
sence and services under the charter aforesaid. ‘This defendant 
necepted this charter, complied with the conditions of the same, and 
Wiis seized and possessed of the property and franeluse a. with the 
consent of the city of New Orleans, in its corporate capacity, until 
ISS], when the city, under the acts of the Legislature passed in the 
years ISSO and ISS] and under the Iistioution sine Impulse de- 
rived from the sections in the constitution adopted in IST, being 
articles 258, 237, and 208, repudiated the contract in the charter of 
the company and caused an assessmcut of the property for taxes 
and the franchises conferred upon the company, and have violated 
the contract aforesaid since that date. During the period since ISSi, 
when the repudiation was tnade and the Infringement by the State 
and the city occurred, this defendant has maintained that the con- 
tract had been violated and its obligations impaired by the State 
of Louisiana ania the city of New Orleans, to the damage of the de- 
fendant and contrary to the Constitution of the United States, article 
1, section 10. 

d—lo525 
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2) This defendant, for further answer, says that the water-works 
company was created by this State for the purpose of promoting the 
health, comfort, and improvement of the city of New Orleans 
o2 and the security of the property from destruction by fires. 
A system of water works for this purpose had been promoted 
by the State and the city some forty years prior to the enactments 
numbers 55 and 45, before mentioned. In the vears 1S77-187S this 
property and the franchises previously existing had been purchased 
by the city of New Orleans under the authority of the General Assem- 
bly, and were owned in full property both tn) respect to franchise 
Immunity and property, as is set forth in the enactments aforesaid, 
No taxation upon the property was paid by the city, but under 
the charter of the city it was held as fully exempt as the property 
of the United States and of the State was exempt. The charter of 
the water-works company shows that the city of New Orleans has 
issued bonds for the construction and purchase of these works and 
that there had been an habitual default on the part of the munieci- 
pality of New Orleans. The acts of the General Assembly contain 
offers of sale of this property, the object being to re-establish it, and 
also “to permit the holders of the unpaid water-works bonds to con- 
vert the bonds Into steck and to provide for the liquidation of the 
bonded and floating debt of the city.” The recitals and statements 
of the legislative acts and the inducements offered among others 
was the necessity to make the sale to effect this object. The appro- 
priation of the taxes to accrue from time to time for a water supply 
was deemed the inost useful expedient to be emploved. It was, 
therefore, considerately adopted by the General Assembly. 
a3 3. Phe water-works company avers that the renunciation 
by the city of New Orleans of the obligation of this contract 
received its encouragement and stimulant from the constitutional 
provision referred to and to collect the money from the water-works 
company for the current uses of the city. The water-works company 
Was toall appearances selected to be the subject of a stroke of finan- 
cial acutcness by which the city would be a creditor of the defend- 
ant without its consent and to its very greatsorrow. The constitution 
of Se was not prolibitory of the eleventh section of the act of 1S77, 
as modified by the sixth section of IS78. The aims of the General 
Assembly in the adoption of those acts were patriotic and constitu- 
tional; the property and franchises were at their date a part of the 
public domain. “che property was unavailable in the possession of 
the city of New Orleans because of the extreme financial embarrass: 
ments and disorder which paralyzed all other faculties for adminis: 
tration and improvement. There was an imperative demand for a 
water supply foe all of the objects specified in the charter. There was 
no cotlusion, nor fraud, nor haste, nor speculation. The project was 
eonsidered for two Separate sessions of the General Assembly. The 
only fund appropriated was the amount of municipal and parochial 
taxation to realize the sums contemplated to be paid for the supplies 
made for uses of a public nature. The limits of the parish and the 
municipality are identical; the State did not relinquish her own 
taxes; the parties—parish and city—would consume the water and 
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these taxes would be applied for the compensation and payment to 
the water-works company. ‘The financiers of the city in ISS] 
ol and since have devised this scheme to collect money from the 
water-works company for taxes and compensate that forall 
water supplies in warrants on the city treasurer, not a desirable se- 
curity at that rate. 

4. The water-works company resisted, as far as practicable, these 
Hlegal and unwarrantable measures of the city of New Orleans. 
Their charter and the sections 33 and 45 in the acts containing them 
had been sanctioned by the General Assembly and by public recog: 
nition, As a matter of fact, the default of payment for the water 
supply delivered in ISSL remains unpaid until this date by the city 
of New Orleans. 

It was manifest that the conditions of exorbitant seizures for 
taxes Which had been remitted by the terms of this contract would 
hot be persisted In without a jeopardy to all ot those inp tant ob- 
jects Which moved the General Assembly to Oral ze the corp ration 
and to determine ihe form of compensation contained in the charter. 
The water-works company might refuse to fulfill a contract when 
the other party to it claimed with violence to have all the pecu- 
hilary profits it vielded, whether to the vendor of the water or the 
vendee of the water supplied. The city corporation realized the 
legality and injustice of such a condition and there was an agree- 
ment made with it that the corporation should recognize and fulfil 
their reciprocal obligations. ‘This led to a reference to the General 
Assembly for some adjustment of the controversy under that au- 
thority. 

o. The defendant, for further answer, says the act No. ob 
5D Is pleaded asa part of this answer. The fact that the New 
Orleans Water Works Company at that date, as *° bering sub- 
ject to municipal taxation, notwithstanding the exemption granted 
by its charter,” is declared in that act as true and the motive for 
legislative intervention, and this faet is undeniable. The remedy 
adopted by the General Assembly is contained im that act. The 
city of New Orleans was empowered anid requir di to pei the water- 
works company the value of all of the water that had been supplied 
or should be sapplied for which taxes have been levied to and for 
the uses and purposes of the city of New Orleans, and provides tor 
the future—for the payment for the water—and thus relieves this 
subject from the embarrassment and deters to the popular senti- 
ment in regard to exemptions from taxation. 

Both corporations have comprehensive and suilicient powWers to 
make this or other agreement to COMPOSE thits diflicalty, ined the 
corroboration of the General Assembiv of this conclusion and the 
sanction to this mode of adjustment is a guarantee of the propriety 
of this method of adjustinent and settlement. The aereemneiul bye 
tween these parties is embodied in the ordinance No. S09, counerl 
SCries, adopted Septem b r 25rd, ISS4, to carry out act No. o8. ‘This 
defendant pleads that this ordinance and the act No. O65 are vaitd 
and constitutional enactments of the parties to the same, and are 
binding between the parties and obligatory, and that the same can- 
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not be impaired or set aside or annulled by the authority of the 


State or by its authority without a violation of the first article of 


and tenth seetion of the Constitution of the United States, before 
cited. 
ov 6. The defendant, for farther answer, says that the water- 
works company have submitted to the necessity whieh orig- 
inated from the measures suceessfully applied by the city of New 
Orleans under the stimulants afforded in’ the clauses of the consti- 
tution adopted in IS79 and whieh this defendant could not success- 
fully resist. The taxes were all collected, the daily supplies to the 
city of water by the water-works company were consumed, and 
the only return to the water-works company was a continuous ery 
for more, upon the easy terms on which it had been obtained as 
exhibited in this answer. 

7. This defendant, for further answer, says that the article No. 56, 
approved 7th July, ]Ss4, was accepted as affording a sanction to the 
exercise of powers which were possessed on either part by these two 
municipal corporations, one the city of New Orleans, and this de- 
fendant and the city of New Orleans adopted an ordinance, No. 
HOO, council series, and which this defendant accepted and became 
a party to the same by an act executed before a notary nN COTM pany 
With the city of New Orleans and became a contract between them. 
By the terms of this contract the defendant became obliged to pay 
the taxes on the property of the corporation under the laws regu- 
lating taxes without opposing the contract of immunity contained 
In the acts Nos. 55 and 45, adopted by the General Assembly in 
IS77—S and containing the charter of this company. ‘This con- 
tract Is pleaded by this defendant as valid and operative thus 

made. 
oF This contract has been in force since the 25rd September, 

1SS4, the day of its date,and this defendant has regularly 
and constantly performed the conditions therein contained, and has 
not resisted the payment of the taxes assessed against them, and the 
city of New Orleans has accepted the acts of performance, This 
agreement Was inade as a concession to the city of New Orleans, 
the party to this agreement. Phere had been litigation, and there 
was and still is pending suits relative to it. The defendant adopted 
the agreement as affording a convenient form for the administration 
of the laws and ordinances, and which would be productive of peace 
and harmony. 

The articles in the contract for extending the operations of the 
water works and for enlarging thesupply are legal under the charter 
and provided for therein. Phe defendant denies theallegations and 
charges inthe petition of any traud, illewality, wrong-doing, or which 
calls In question the validity and binding operation of the act and 
the ordinance between these parties. 

The petitioners are volunteers, have no connection with the con- 
tract or the statute No.of, and no such rivht, title, or estate as en- 
titles them to have or maintain this sait, and the defendant exeepts 
peremptorily to their capacity tomaintain it. This defendant prays 
that the court would dismiss the bill of the plaintiffs, and for all 
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other relief consistent with the facts shown to this honorable 
58 court. 
(Signed) J. R. BECKWITH, 
Ally for Det ndant N. OG. Water Works Co. 
” JOIIN A. CAMPBELL, 
Oy (ovnsel jor Det: nelaats. 


Ord Fe 


Let the amended and supplemental answer of The New Orleans 
Water Works Co., one of the defendants herein, be tiled. 
New Orleans, June 15th, 1SSs. 
(Signed) I A. MONROKR, Judge. 


A lide nided and Supple mental Answer ol ( “hy of Ni 7 Ori ns. Md J 
November 3rd, USS. 


Epwarp Conery, Jr, ef als.) 
rs, No. 1077-4, Division “C.” 
N.O. Water Works Co. ef als. J 


STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans. 


The amended and supplemental answer of the city of New Orleans, 
leave of the court therefor being had and obtained, respectfully rep- 
resents— 

That by the terms of act No. 35 of the IS. of IS77 the 
oo city is entitled toa supply of water from the New Orleans 
Water Works Co. free of charge, and that the guarantee of 
this law to the city. securing to it the benefits of free water, has not 
been and cannot be diminished without impairing the obligation 
of contracts and thereby violating art. 1, section 10, of the Constitu- 
tion of the United States, and the city now pleads said art. 1, 
section 10, and invokes the benelit thereof, and turther pleads said 
act 35 of IST7, EOS. as part of this answer: that, notwithstanding 
the premises, the late council of the citv, on the 25rd day of Sep- 
tember, A. D. 1Ss4,did unlawfully pass ordinance 909, ClS., whereby 
the terms of said act No. 53 were attempted to be frustrated and 
set at naught, to the great detriment and injury of the city of New 
Orleans and in derogation of the rights of the city and of those of 
the inhabitants. 

That in pursuance of said illegal ordinance the late mavor of tive 
city entered into an alleged contract with the New Orleans Water 
Works Co. Qetober ord. ISS4. before Jos, D. Pas lor, Notary, and the 
sald alleged contraet is null and void; that it is, under color of 
viving force and effect to another act of the General Asscmbly of 
this State, to wit, act No. 56 of ISS4, in direet violation of the 
tertas of said act No. 35,in that it imposes heavy and burdensome 
charges on the city of New Orleans for a supply of water to be paid 
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said water-works Co., contrary to the terms and guarantee of said act 
No, 30. 

That the alleged contract here referred to and ordinance 

60 No. 909, which forms a part of said alleged contract and on 

Which it is based, are ulira vires, null, and void, the same 


being without authority of law and in direct violation of acts of 


the Legislature Nos. 35 of the Ex. S. of 1877, 45 of 1875, 20 of 
ISS2, and 56 of ISS4. 

That ordinanee 909 is entitled “An ordinance to carry out act 
No. 56 of the acts of ISS4, providing for a future water supply from the 
New Orleans Water Works Co. to and for the city of New Orleans 
and certain institutions, and regulating the use of water and the 
payment thereof,” whereas said ordinance, Instead of being In 
accordance with, is not only contrary to but in direct violation of 
the provisions of said act No. 56 of iSS4; that the object of act No. 
d6 of ISS4 purports to be to carry into effect section 11 of act No. 55 
of the acts of 1877, FE. S., whenever and wherever the city of New 


Orleans levies taxes on the water works Co., and that said aet 56 of 


ISS4 was enacted in consequence of the decision of the supreme 
court in the case of The City of New Orleans against The New Orleans 
Water Works Co., No. 9007 of the docket of the supreme court of 
Louisiana, and reported in the 36- Annual Reports, pages 452 ef sev., 
and for greater certainty said opinion is now pleaded as part of 
this answer. 

That in the decision here cited the supreme conrt placed a con- 
struction and judicial interpretation on said section 11 of the act 
No. 05, and that the supreme court in deciding said cause deter- 

mined the effect of the legislative contract made between the 


O1 city of New Orleans and the water works Co. by virtue of 


said act 35 of IS77, and declared that the water works Co., 
under and by virtue of the said contract, has no power te demand 
or claim or require from the city of New Orleans in any year any 
sum for the water supply, which it was beund ander its charter to 
furnish to the city, greater than the amount of the citv taxes for 
that vear, and that by said section 11 of the charter of the water 
works Co. the Legislature fixed the value of the water to be sup- 
plied to the eity at the amount of taxes levied by the city, and 
that the company accepted said valuation and it is bound by said 
acceptance. 

That said ordinance No. 909 is contrary to aets No. 35 of 1SS7 
and 56 of ISStand the decree of the supreme court in said case of 
The City of New Orleans vs. New Orleans Water Works Co., and is in 
direct violation thereof, in this, that it ordains payment to the water 
works Co. of rates extortionately in excess of the amount fixed by 
the Legislature and accepted by said company under said section 
Ll, act O53 of IST77, and the decree of the supreme court hereinbefore 
refered to, and actually amounting in the year 1855 to 868,540.00, 
While the taxes of said company aad for that year are only 811,552.00. 

That said act No. o60f ISSt makes provision for the furnishing 
by the water works Co. of a supply of clear or filtered water to the 
city of New Orleans and purports to authorize the city to contract 
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for the same, whereas ordinance No. 909 and the alleged 
G2 contract based thereon make no provision at all for affording 
clear or filtered water to the city, and in point of fact thei 
the New Orleans Water Works Co. has never furnished clear or 
filtered water to the city of New Orleans, and said alleged contract 
flagrantly violates the provisions of the act designated for the con- 
venience, conifort, and health of the city of New Orleans, and is in 
fraud of its rights under the act,and is nall and void: that under 
act No. 53 of 1877, E.S., or the charter of the New Orleans Water 
Works Company, section 2, it is provided that the city of New Or- 
leans shall be allowed to use water from the pipes and plugs of said 
company, now laid or hereafter to be laid, free of any charge, and 
that it shall be the duty of the said company, whenever main pipes 
shall be laid, to supply water for all the purposes herein mentioned 
at all times during the continuance of this charter, and tn considera- 
tion thereof the franchises and property of sata New Orleans Water 
Works Company used in aceordance with this aet shall be exempted 
from taxation, State, municipal, and parochial, and that said ordi- 
nance No. HU9,in providing for the payment by the city to the water 
works company for 1,159 hydrants and fire-wells at the rate of S60 
per unnum, amounting to over 868,000 00, Is in violation thereof, 
as hereinbefore set forth, and that act No. 56 0f ISS4 did mot dimin- 
ish or impair the rights and advantages of the city under the terms 
and provisions of act No. 55 of ISS7, ELS. 
That the true meaning of said act No. 56 1s that the CLiN 
65 of New Orleans, before it can demand taxes fron the water 
works Co. in any vear, shall make provision in the budget 
for the payment to said water works Co. of the amount due said 
company under and by virtue of its charter as interpreted by the 
supreme court for the water furnished in that vear by said com- 
pany, and that the value of the water mentioned In said seetion 
one does not signify a new value to be fixed by contract between 
the company and the city, but the value of the water as fixed in the 
charter of the company and as determined by the supreme court. 

That the late citv council was without authority ta law and could 
not legally pass ordinance No. 109, and the late mayor of the city 
of New Orleans could not and did not bind the city in the matter 
claimed by said New Orleans Water Works Co. and as set forth in 
the alleged contract between the city and the water works Co., of 
date October ord, ISS 4, and that for vreater certamty COP = of said 
ordinance 909 and of the contract thereunder are annexed and 
nade part of this answer. 

That said alleged contract is not binding on the city of New Or- 
leans, and that the water works Co., striving and conutriving to ob- 
tain some unjust and unlawful advantage over the city of New Or- 
Jeans and not satisfied with the terms and conditions of that char- 
ter. Which is the law of the life of the water works Co., as determined 
by the supreme court. procured the Legislature at its session of ISS 

to pass the act known as act 56 of iSS1, which is entitled 
64 “An act to provide for the supply of water to the city of New 
Orleans by the New Orleans Water Works Co. in cases of ihe 
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municipal taxation of said company; to authorize provision to be 
made for the payment of water supplied and to be suppiied ; to pro- 
vide for obtaining a supply of clear or filtered water by the New 
Orleans Water Works Co., and to enable the city of New Orleans to 
contract for the same; to regulate the payment of taxes Imposed on 
said company contrary to the exce ption given In its charter, and to 
put into effect section LL of act No. 53 of acts of 1877, E.S., in in- 
stances of refusing or contrary to the exemption therein.” 

And that the water-works Co., under color of taking the benefit 
of the terms of said act 56 of ISS4 and again striving and contriv- 
ing to obtain some unjust and unlawful advantage over the city of 
New Orleans and not satisticd with the terms and conditions of its 
charter, procured the late council to pass ordinance No. 909 and 
the late city administration to enter into the alleged contract before 
Jos. D. Taylor, October Srd, IS84, with said company under the 
ordinance hereinbefore referred to. 

And the city of New Orleans further pleads that in case the court 
should decide that said act No. 56 of 1SS4 did authorize or enable 
the city and the New Orleans Water Works Company to enter into 
a new contract stipulating the value of the water to be supplied by 

said company to the city, all of which is expressiy denied, 
Oo then and in that event that said aet is uneonstitutional, 
null and void, and of no effect, for this, to wit: 

Ist. That act No. 56 violates article 20 of the constitution of 1879, 
which declares that every law enacted by the General Assembly 
shall embrace but one object, whereas sections 1, 2, and 3 of said 
act oO Interpret and seek to enforce as one object section 11 of aet 
No. 33 of 1877, ES. Section 4 embraces as another and the second 
object this, to wit, “the authority to the city of New Orleans to 
contract for a supply of clear and filtered water,” and section 5 em- 
braces as another and a third object this, to wit, “ that it reserves 
all its rights, franchises, and privileges to the water-works company.” 

Yud. Phe act 56 violates par. 15 of article 46 of said constitution ; 
that the paragraph declares that the General Assembly shall not 
pass any local or special law on the following specitied objects, 
creating corporations or amending, renewing, exte nding, or explain- 
ing the charters thereof, whereas sections 12, and 3 of the said aet 
do renew, exiend, and explain the charter of the New Orleans 
Water Works Co. 

ord. ‘The act 56 violates par. 14 of the same article, which para- 
graph provides that the General Assembly shall not pass any 
lucal or special law on the following specified objects, to wit, grant- 

Ing to any corporation, association, er Individual any spe- 
66 cial or exclusive right, privileges, or immunity, whereas sec- 

tions fand oof the said act 56 do give to the water-works 
Co. the exciusive privilege to furnish clear apd filtered water to the 
city of New Orleans and the inlfabitants thereof. 

dth. That act 56 violates article 57 of the constitution, which article 
declares that the General Assembly shall have no power to release 
or extinguish or to authorize the releasing or extinguishing, in 
Whole or in part, the indebtedness, liability, or obligation of any 
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corporation or individual in this State or to any parish or munici- 
pal corporauon therein, whereas sill net does release fibhel extinguish 
the Indebtedness, liability, ane obligation of thy , Water-Wworks (oOo. to 
furiish water free of charge to the city of New Ort iihis, 
oth. That act 56 violates article 224 of the constitution, whieh 
declares that the General Assembly shall not remit the forteitare 
of the charter of any corporation mow existing, ior renew, 
amend the same, nor pass any general or special law for the benefit 
of such corporation, except Upon the condition that such Corpora- 
tion shall thereafter hoid its charter stibpect to the provisions of 
this constitution, whereas seetion Sth of said act 36 is a special law 
for the benefit of the water-works Co. and preserves its rights, fran- 
cliises, anid privileges lnne mikes the Siitae exclusive and Prpcpdbedpe- 
olistic; and said article 56 further violates said) Constitution in said 
article; that said article of said constitution requires and exacts of 
corporations avalling themselves of the benefit of the article 
Oi that they shall not invoke the same except upon the condi- 
tion threat such corporation shall thereafter liold its charter 
subject to the provisions of the constitution, whereas there has been 
and there is no compliance whatever with said condition precedent 
on the part of the said water-works Co. 
6th. Phat act 56 violates article 45 of the constitution, whieh de- 
clares that the General Assembly shall have no power to grant or 
to authorize any parish or municipal authority to grant any extra 
compensation freeor allowance ton public otlieer, awe, servant, or 
Colilractor, hor peu Thor autiorize the paVvirberet of any claim against 
the State or any parish or miunicipality of the State under any 
agreethient or contract made without CNP ess au Len iV Ol law, and 
all such unauthorized agreements or contracts stiall Se null and void, 
whereas sections 1, 2, and 3 of said act O6 do authorize the city of 
New Orleans to Criatil extra COM POHSallon to the water-works Co. 


alter. or 


the city under the agreement ined contract contained in section 11 
of act No. 33 of LS77, obligating it to furnish water free of all. 
to the elty. 

Wherefore respondent prays for leave of the court to file | 
plemental answer, and to amend the original pleadings herein ae- 
cordingly, and to Jom 1) the demand ot plaintiils here in: tliat the 
New Orleans Water Works Co. be cited according to law, and. after 
due proceedings, that there be Judgment declaring ordinance No. 

JUD, U. S., adopted by the late couneil of the City of New Or- 
HS leans on the 25rd day of Septem r, ISs4d. and signed und 

approved by the late mayor on the 26th dav of September, 
ISS4, and the alleged contract entered into before Jos. D. Taylog, 
notary, on the ord dav of October, ISS4d. signed by J. V. Guillotte, 
late mayor, on behalf of the city of New Orleans, and Albert Bald- 
Wilh, president, on behalf of the New | Yrleans Water Works C'o., null, 
void, and of no effect and not binding in any manner on the city of 
New Orleans. 

And providing the court should decide tliat site ordinance No. 
90D, CLS... and the said alleged contract of 2ord October to be au- 
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thorized by act No. 56 of 1884, then in that case that ordinance 909, 
C.oS., and said so-called contract of October 3rd, 1884, be declared 
null and void and judgment be likewise rendered declaring said 
act 56 of ISS4 to be null, void, and of no effect. 

And this respondent prays for such further orders and relief in 
the premises as equity, law,and the nature of the ease may require. 
And respondent will ever pray, ete. 


(Signed) W. b. SOMMERVILLE. 
(Signed) CARLETON HUNT, 


City Atty. 
N. O., November 2nd, 1888S. 


( Order.) 
69 Let this amended and supplemental answer be filed as 
praved for and the original pleadings herein amended ac- 
cordingly. 
New Orleans, November 2nd, 188s. 
(Signed) lk AL. MONROE, Judye. 
Citation and shil’s return annexed. 


he SPOUSE of N. (). Walter Works Company fy Suppl hile ylal and elie le 7) 
Aj wmSte7y of City oft N Mie Orleans. hiled Nowe vale 7" | bh, ISSS. 


Civil District Court for the Parish of Orleans. 


Epwanp Conery, Jr, cla. >} 
Us. | No. 15774, 
THe Crry or New On Leans and Tite New Ornieans { Division “C.” 
Water Works Co. 


And now comes The New Orleans Water Works Company, de- 
fendant, by J. Rt. Beckwith, its attorney, and, by protestation, at all 
times protesting that the nondescript paper filed herein by Its eo- 
defendant, The City of New Orleans, on the 2nd day of November, 
ISSS, stvled “amended and supplemental answer,” wherein it ts 
prayed by the said city of New Orleans that this defendant be cited 
to answer and plead thereunto, isa form of pleading and proeseding 
entirely unknown to any system of jaw or pleadings and in all 
things unwarranted and illegal as produced, and that in law is of 
no Import or avail, and that this defendant is not in law required 
to notice the same, yet at all times under the protest aforesaid, and 

to avold any further delays in the prosecution of this cause to 
70 final hearing, this defendant makes response to said citation 

Issued thereon and saith that said) nondeseript paper and 
pleading ought not to be considered or allowed to remain any 
pari of this record for the following reasons, amongst others: 

Ist. That if the same be taken and considered as an amended or 
supplemental answer of the city of New Orleans the same is in all 
things illegal and void, in that it is not consistent with the former 


ta 


—_ ~ = 


THE NEW ORLEANS WATER WORKS CO. ET AL. ow 
answer of the city of New Orleans, now and for a long time past 
made and on file in this cause, wherein the said city of New Orleans, 
by its said pleading and answer to the alle ations of the plaintiffs 
herein, by unconditional denial of all add singularallof the alleged 
vices and allegations charged against thy said contract assailed by 


the plaintiffs in this action, in-all things affirm the same to be just 
lawful, and in ail things lawful and binding on the city of New 


Orleans by the most solemn form of judicial Confession: that this 
defendant, The New Orleans Water Works ¢ Om pany, have acquired 
lawful vested right and property in said jadicial confession, and the 
same cannot be impaired, avoided, or contradicted without the eon- 
sentof the said defendant, The New Orleans Water W orks € OUD pany, 
as is sought to be done in and by the said nondeseript paper and 
alleged “amended and supplemental answer,” and that the satd 
defendant, The New Orleans Water Works Company, las never con- 
sented thereto and never will so consent, but im all things holds the 
city of New Orleans to observe decent commercial inte erity 
1 and eood faith, in its dealings with this defendant. as well as to 
the observance of due and honest procedure herein 
2nd. That the said city of New Orleans, having in solemn form 
made snd executed the contract assatied in the plaimtils’ petition, 
cane having 1 this cause, by formaial pleadinas, reatlirmed the Validity 
and lawfai binding effect of said contract by formally, ina ‘orn! 
pleading hy the city filed hy rein, denied all htnel singular all of the 
alleged nullities and pretended viecs charged against - aed ‘ortract ih 
the plammtis’ petition, is in-all things estopped in law from as<aiiing 
the satd contract for or by reison of any of the pret tended mudiittes or 
Vices set up inthe platnti tls’ petition or in said potent dded, amended, 
and supplemental answer, and is as well estopped ino law from re- 
sorting to any pleading inconsistent with tis origiaal answer herein, 
Srd. That the city of New Orleans ts further estopped in law from 
the conduet illustrated by said alleged plead: ey because it has 
three-sevenths (2) of the direction of the afl urs of the said New 
Orleans Water Works Co.. and ts in law and good conscience bound 
to deal with the shareholders so) represented Ly) tiie city of New 
Orleans with that decent regard for thetr rights demanded under 
al! SYstens of law of those who control, Prbctdistere, oF direct the 
aifairs of others of whom they are the trustees, and which at least 
directs that the trustee shall not active ly assatl the prope riy over 
Which they exercise a trust with intent to confiscate or destroy the 
same. 
2 ih. That even if the pleadings and procedure of the said 
defendant, The City of Ne w Orleans, was allowable in law in 
manner and formas the said defendant las pretended and bond ‘cooled 
herein, the SLT, In so faras the allowed substance of said ae ling 
Is concerned, is not permitted by law to be of any avatl, for that a 
party toa contract cannot aveid his own solemn contract a even 
the most honest and disinterested confession of and setting up his 
own fraud, if fraud is the ground on which rescission is sought, as in 
the said pleading of the said city of New Orleans in question. 
Sth. That if it be permitted in law that the city of New Orleans, 
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as codefendant with this defendant, can set up against its code- 
fendant any matter or thing in the form of pleading and proceeding 
resorted to herein by the said defendant, The City of New Orleans, and 
the city of New Orleans can in law stultify itself in its own pleadings 
In the same case, which is at all times denied them, this defendant 
avers that all and singular all of the averments of law and facet in 
sald alleged amended and supplemental answer of the city of New 


Orleans are not sufficient in law to entitle the city of New Orleans : 
to the relief praved for, nor can the same be iawfully granted in this 

cause or In any other action setting up the same pretended law and 4 
alleged facts: that the same are not good in law or commendable as 

example. 


Gth. This defendant, at all times protesting as aforesaid for the 

reasons aforesaid the irregularity. and nullity of the said 
10 amended and supplemental answer of its codefendant, The 

City of New Orleans, in question, and at all times insisting 
that the same isa nullity in law and void in’ procedure, beeause it 
has been by the process of this court called upon to answer the same 
In the event that the said objections sid exception hereinbefore set 
forth be held insuflicient in law and not well taken, and not other- 
wise, for answer thereto denies ali and singular the matters set forth 
In said alleged “alleged and supplemental answer.” in order that 
there may be no delay in the final determination of this cause, and 
pravs that the same may be adjudged not only improperly pleaded 
and set up in this cause and inall things Insuflicient in law to en- 
title the said codefendant, The Citv ot New Orleans, to UL relief as 
prayed for acalnst this its codefendant, but that the said CILY of New 
Orleans may be condemned to pay all costs taat may result’ there- 
from, and will ever pray, ete. 

(Signed) J. R. BECK WITT, 

Att'y for Deft, N. O. Water Works Co. 


Testimony and Note of Leidence for Plarutitis, Taken in Open Court on 
Janney Pad, ord, Gh, th. and LOfh, ISS, heiled January loth, 
Lssi. 


Ke. Conery, Jr., ef als. | 
Vs. No. 15774, Div. “CL” 
N.O. Water Works Co. cf als. J 


Civil District Court. 
Note of evidence for plaintiffs, 


Plaintiffs offer, produce, and file in evidence act No. 33 of 
74 the extra session of the Legislature of the State of Loultslanen 
of the vear IS77. 

Counsel for The New Orleans Witter Works Co., defendant, objec: 
to the Introduction of any evidence for and in behalf of E. Conery, 
Jr. tals. the tax-payers and original plaintiffs herein, for the rea- 
SO} that they are burt menpbers of the corporation ageregate, the city 
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of New Orleans, and that the city of New Orleans has, since the 
last continuance and prior to the ease being called for trial, by a 
formal pleading accompanied by citation, joined the plaintifls and 
asked by formal petition, termed the supplemental answer and of 
record, the annullment and rescission of the contract sued on and 
the same relief, and demanded by the citizens on its own account 
and in its own pleadings, and has thereby become the party plain- 
tiff in the case, and that the reason no longer exists for the action 
on the part of the citizens directed to the annullment and rescission 
of the contract sued on or any of the relief asked, 
nd of the first day. 
JANUARY Sed, 1882, 


Note of Lvidenee for Plaintifs, Tuken in Opn n Court before the Hon. i. 
A. Monroe. dudge. 
Vv the Court: 
The immediate question before the court Is the objection on be- 
halfofthe defendant company, The New Orleans Water Works 
70 ('o., to the tutroduction of evidenee in behalf of the original 
plaintiffs in the case, Ek. Conery, Jr, ef a/s. That objection is 
predicated Upon the proposition thint it. Conery, Jf. of als : the eiti- 
zens Who instituted this suit to set aside the contract between the 
city of New Orleans and the New Orleans Water Werks Company, 
were ousted from this suit, and, if not, that their position of plain- 
tills was completely absorbed by The ¢ ity of New Orleans. one of the 
codefendants, which had changed front, and which, having filed a 
ecneral denial to the petition brought by kk. Conery, Jr, ef a/s.. had 
subsequently come into court by amended pleadings, an anended 
answer, and constituted itself not coplaimtil but the entire plamtifl 
In the case, absorbing the citizens, Conery ¢ @/s, who are merely 
molecular parts of the corporation, 

That was the proposition upon which the objection was based— 
that Conery ¢f a/s. were only parts of the corporation—and as long 
us the corporation has come tito court itself | OneLV el als hive fallen 
over and The City of New Orleans was now the plaintiff in the case. 
i thought it was hecessary lo hear some discussion as to what effect 
that state of the case by this amended pleading of the city of New 
Orleans was, because it was pon thisat proposition I liad to predicate 
my rulings. It was impossible for me to rule upon the objection 
predicated Upon that proposition unless [ had heard some diseus- 
sion as to whether the city had a right to file that amended plead- 
ing, and, if it had any right in the premises at all, what elfeet the 

filing of that amended pleading had upon the rights of the 
76 parties originally plaintiffs in the case. 

Now, the discussion of that cyl sition Involves necessarily 
discussion as to the attitude of the defendant, The New Orleans 
Water Works Co., with respect to that amended pleading. The 
water-works Co. state, In answer to that amended pleading, You 
have got no right to become plamtiff, because vou were originally 
defendant denying, sine vou cahhot turn a somersault and become 
plaintill affirming what you originaliy dented. The water-works 
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Co. therefore filed a written exeeption, saying: “ You are not and 
in law cannot become plaintiff in this case. You are where you 
first placed vourself, and you have got to stay there.” On the ob- 
jection to the introduction of evidence the proposition was that the 
citv had changed its position; that, in effeet, it had not remained 
where it had originally started, but had changed its position. 

There are the two horns of the dilemma between which ruling 
had to be made. 

Now, the discussion has covered the whole subject. We have heard 
the city of New Orleans on its right to amend its pleadings mm this 
way, the original plaintiff has spoken, and the whole question ts 
therefore before the court. It seems to me, to mmake the matter 

short, that the views expressed by counsel for the original 
wi plaintiffs im the case are the rules which ought to gov- 

ern—in other words, the Immediate question before the 
court is whether the evidence shouid be admitted or not, and that 
question is to be determined by the decision of this question, whether 
in the position of this case the city of New Orleans has the right so 
to amend its pleadings as to absorb the original plaintiffs in’ the 
case and oust them from their position as platntif—fs. TP don’t think 
the city of New Orleans has any such right; IT don’t think the 
amended pleadings which are in the record ought to be held to have 
any such effect as that. As to the question of estoppel and as to how 
far the city is estopped by its pleadings tn this case, itis perhaps not 
absolutely necessary that T should go. The question of estoppel, 
whether estoppel in — or estoppel by judicial admission or estoppel 
° by judicial denial, is one which it (Upprears lo me, so tar as the juris- 
prudence is concerhed, lias been eoverned by the conditions ot pare 
ticular cases. It certainly appears to me that it would endanger the 
Integrity of all procecdings in courts Judictal if anybody, a municl- 
pal corporation acting through its counsel ora minor acting through 
his tutor, or anybody else coming ina court In a particular case, 
could to-day set up one state of facts, take one position as a matter 
of fact or law, and could be permitted on the plea of minority. to 
come tn to-morrow in the same ease and file pleadings directly oppo- 
site and at variance with the pleadings fited before. But whether 

that is the precise position upon whieh this ruling is based, or 
oD Whether it ts based on the articles of the code of practice, 

Which say that no party to asuit can amend his pleadings 
when the effect would be to change the issue, is mmaterial. Counsel 
has correctly remarked that motions to strike out pleadings are not 
regarded with favor; the better practice is to object to testimony, 
and the objection comes up in that way. My opinion is that the 
amended pleadings filed by the city of New Orleans ouglit to stand 
nso faras it is an admission in favor of the original platutiffs in 
the case. The original plaintiffs charged that the city had made a 
comtract ultra vires. The city demed it. The original plaintiffs 
charged that the contract was tainted with fraud. The city denied 
that. The city now comes in the court and says the contract was 
uitra vires, Was tainted with fraud. rom denying it I now come in 
and affirm it. [say the city has aright to do that, Just as anybody 


6, nm igen avy i ae i iNet 2 
atl " * i ki eee sie 
ee a aa ee Oe ge ey oY ig oe? hal ae" . 
— Agi eae Oe ‘a er ay gt oe Fy, ee ae : 
oleae ag cE pile ys on : a Cp eee 
a oe 3 ee OE pie : 
so ood 


THE NEW ORLEANS WATER WORKS CO. ET AT. Oo 


has a right to come in at any time and confess a state of faets. In 
view of the conclusions which [have reached, | don't think the city 
has allected the position of the original plaintiifs. The objections 
are overruled, 

To which ruling of the court counsel tor the New Orleans Water 
Works Co. excepts and reserves this note in licu of a bill of execp- 
tows. 

[t is agreed between counsel for the plaintiffsand the New Orleans 
Water Works Co. that in order to prevent the making of objections 

to each piece of testimony as it is offered, and reserving a sepa- 
79 rate bill of exceptions, thatallof the testimony, documents, acts 

of the Legislature, and evidence ofevery kind and nature which 
may be introduced or tendered by the plaintiffs in this case are con- 
sidered as coming under the above objections of the water-works Co. 
and such other objections as may hereafter be specially designated as 
to each piece of testimony; that the court overrules the objections 
above made, and the water-works Co. reserves its bill of exceptions 
to the ruling of the court the same as if the objections were made 
and the bill reserved at each specific offer. 

lt is further agreed that none of the acis of the Legislature which 
may be offered in evidence by any of the parties to this ease shall be 
copied into the transcript in case ef appeal, but shall be referred to 
in the printed acts as part of the record. 

Piaintiils next offer, produce, and file in evidence act £5 of the acts 
of the Legislature of the State of Loulsiana for the Year IS7S; also 
act 56 of the acts of the Legislature for the vear ISSh: also copies of 
the New Orleans Daily States, of date April 50th, ISs4d, and for each 
of the o | days ti the month of May, ISS, ane especially the audvel 
tisement In said papers couched in this language : 


* Notice Is hereby given of the Intention to apply to the General 
Assembly for an act or law to regulate the use by the people and 
municipalities or political corporations, lor pablie Purposes Or 
$0 purposes of public institutions, of water pumped by or ob- 
tained from water-works companies : to establish police Slil- 
pervision and rules relative thereto, and fix the conditions under 
which said water shall be taken, used, or supplied within the terrt- 
torial limits of any municipality or corporation, whether supplied to 
tie Corporation or the people thereof. 


(Signed) N.O. WATER WORKS CO.” 


Counsel for the New Orleans Water Works Company objects to 
the evidence offered, on the ground that the conditions precedent to 
setting the Legislature Ih Motion, the motives or acts of the pPro- 
moters of an act of the Legislature, or the motives of the legislators 
composing the Legislature passing the act, if the Legislature have 
the right to legislate upon the subject, are not and cannot be in- 
quired lito to give eflect, Increase, limit, or in any way affect the 
validity of an act or its effect for that reason; 2nd, on the ground 
that it is immaterial. 


end of seeond day. 
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JANUARY 7TH, 1SS9. 


The court having adjourned at the last sitting after the counsel 
for the plaintiff had closed his argument on the objections pro- 
pounded by the water-works Co., with the file of the Daily States 
and the advertisement therein contained, now, at the opening of the 
trial of this ease, on this 7th day of January, ISS9, the defendant, 
The Water Works Co., moves the court to allow it to recast the ob- 
jections already made and to state additional objections to the testi- 
mony, as follows: 


S1 The defendant, The New Orleans Water Works Co., objects 
to the evidence offered by counsel for the alleged tax-payers— 
Ist. Beeause it is irrelevant and immaterial, and does not tend to 
prove any lawfully issuable matter set up in the petition. 
2nd. Because the said plaintiffs have averred in their petition that 
act 56 is absolutely null and void and of no effect in law for reasons 
declared to be apparent on the face thereol, and under sueh aver- 
ment itisimimaterial,as faras these particular plaintiffsare concerned, 
how or by whom the alleged act was formulated, or who promoted 
the action, or what motives governed or influenced the Legislature 
In voting for or adopting the allewed act, 
ord. If the Legislature had the constitutional rielit under any cir- 
cuinstances or in any form to legislate Upon the subject-matter, or 
matters connected with said statute No. 56 of the acts of 1554, the 
validity of said statute cannot be assailed or its effect or obligation 
questioned or impaired) by any inquiry into the question of who 
sugvested or promoted the action ef the Legislature or who favored 
its adoption, or by any offer or attcmpt to show that its passage was 
procured even by fraud or conspiracy, cither between or amongst 
the members of the Legislature or between those allewed to have 
favored the passage of the act, and any of the inembers of the Legis- 
lature who favored or voted for its adoption. 
S2 Ith. If said act 56 of the aets of 1SS4,to which it is averred 
said evidence relates, is on its face valid and a eompetent ex- 
ercise ol power by the Legislature, ana is Inandatory 1h character, 
neither the wisdom or integrity of the Legislature can be impeached 
Inanv judicial proceedings by inquiry into either the intelligence 
or integrity of the Legislature, or by proof tending to show that the 
Legislature acted with want of intelligence or in fraud or in the aid 
of any alleged fraudulent uses of the statute made after its adoption, 
oth. If the act is stiaply permissive or enabling ino character, not 
only does the same rule apply, but the adoption of the act could not 
In law be an act of fraud by the Legislature, or by any person en- 
couraging the adoption of the act,as in law the act could not under 
any circumstances be the means or instrument of fraud or be used 
in fraud in point of time until after its adoption and) promulgation 
as a statute. 
6th. That if the prook is sought to be introduced to effect the ques- 
tion of whether the defendant company has been subjected thereby 
to the provisions of the Constitution of 157% relating to monoplies, 
the question is in no manner involved or triable in this action, and 
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upon that question the defendant ean only be called to respond by 
the State itself moving tn proper form of action and procedure, 
So jth. That if the evidence is sought to be introduced as 
tending to show that the contract scught to be annulled in 
this action was entered into by fraud or procured by fraud) perpe- 
trated by either or both of the parties to the contract, it ts inadmds- 
sible under the pleadings and record of the suit as it stands, not 
only because the plaintiffs, Conery ef als, by their own averment 
stand on the record in no other Capacity than as several members 
of a corporation, aggregate and political, and both im law and faet 
are privies of and with the city of New Orleans as a corporation and 
subordinate in power, capacity, and authority thereto, and are there- 
fore quo ad all pretendea frauds alleged against said contraet 
estopped concerning seid alleged frauds, not only by its inability to 
set up its own fraud or frauds in which it participated against the 
validity and binding effect of its own contracts, but because by Its 
answer of record in this case filed and made in response to all of 
the alleged vices and frauds charged against the contract has, with 
notice of all of the contents of plaintifis’ petition, not only solemnly 
denied all of said pretended frauds, but lias in the most formal man- 
ner, after all of said alleged frauds had been charged against the 
contract and the parties thereto, affirmed said contract to be free 
from vice and fraud and inall things legal and binding on the eity, 
the original plaintiffs, Conery ef a/s., being privies to the said act 
of the city and bound thereby to the full extent that the city itself 
Is bound and estopped to the same extent that the city itself Is es- 
topped; which recasting and additions of objections in the form 
and manner and words above stated the court allowed the defend- 
ant to make, 
To which ruling of the court the plaintills exeept and re- 
S4 serve this note in ea of a bill of exceptions. The City of 
New Orleans joins ith sattel exception and bill of the plaintiils, 

The court overrules the objections to the introduction of evidence 
by the plaintiffs. 

To which ruling of the court counsel for defendant except and 
reserve this note in lieu of a bill of exceptions. 

It is agreed between counsel for the plaimtiils and the New Or- 
leans Water Works Co. that in view of the fact that the file of the 
Daily States offered in evidence is the property of thie Hewspaper 
that therefore prlpers above offered shall not be tiled In evidence ; 
but it is admitted, subject entirely to the objection-, ruling of the 
court, exception, and biil aforesaid, that there does pear in 
the New Orleans Daily States from April 50th to the dist of May, 
inclusive, an advertisement of the purport above written and stated, 
and this agreement is to stand in lieu of the production of the 
papers themselves if admitted in evidence by the court. 

lt is further agreed that, without formal announcement of the 
above objections and reserving of special bills of exceptions as to 
each offering of testimony, all of the evidence and testitaony to be 
herein adduced by the plaintiffs is to be subject to the above special 
objections, exception, and bill, and that the defendant, Tlie New Or- 

b—lo2s 
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leans Water Works Co., is to be considered as having a_ bill of ex- 

ceptions in due form of law to the admission of all of said testimony 
and evidence. 

85 It is admitted that plaintiffs in the original petition are 
citizens of the State of Louisiana and city of New Orleans, and 

that they are property tax-payers of the city of New Orleans to the 

amount averred in the original petition. 

Piaintiffs next offer, produce, and file in evidence record No, 5617 
of the civil district court for the parish of Orleans, stvled City of 
New Orleans vs. New Orleans Water Works Co., including in this 
offer the petition, answer, reconventional demand, testimony ad- 
duced, documents filed, the judgment of court, the order of appeal, 
and the mandate of the supreme court of the State. 

It is agreed that in case this case goes to the Supreme court on 
appeal that the record of appeal in this case in that court, being 
record No, S007 on the docket of said court, shall be used as part of 
the record of appeal without necessitating the copying of the record 
of the civil district court Into the transcript of appeal. 

Counsel! for defendant, The New Orleans Water Works Company, 
object to the Introduction of said record in evidence on the ground 
that it relates to a special controversy In ISSL relative to taxes for 
Issl, and covers and concludes no one for and during any of the 
perlod covered by the controversy In this case. 

The court overrules the objection; to which ruling of the eourt 
counsel for defendant except and make this note their bill of excep- 
Llolis. 


Sb Io. A. Luisxais, being duly sworn as witness for plaintiffs, 
testified as follows: 
Direct examination by Mr. Farrar: 

©. Who is clerk of the civil district court for the parish of 
Orleans? 

A. iam. 

(). Who is eusiodian of its records ? 

A. IT have. 

(). Have vou examined the records for case No. i406 and case No, 
L591, stwled City of New Orleans vs. New Orleans Water Works Co. 
on the tax docket of the city for the vears ISSO and 1852? 

A. Yes, sir. 

(). Where are those records ? 

A. They are missing, sir; all the other records are there except 
those two. , 


‘7 
1, 


By the Courr: 
(). Did von find any receipt anywhere for them ? 
A. No, sir, Mrs. Saucier is now looking, but she is under the im- 
pression that those records have not been handled since a vear. 
It is admitted that there appears to be no receipt or record in the 
clerk’s office of the civil district court for the two records, Nos. 1406 
and Lol, above referred to. 
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It is admitted th: at on January 11th, 1SS6, the New Orieans 
S7 W aters Works ¢ 'O. obtained il writ of error to the SuUbprene 


Court of the United States from the decision of the supreme 
court of Loutsiana In case No. SMOG, before offered in evidence, as 
appears by the writ of error lodged in this eause: that that writ 
was prosecuted, and threat the cuse is now pending on said writ. of 
error In the Supreme Court of the United States, not reached on its 
docket. 

Piaintills next offer, produce, and file in’ evidence the statement 
of taxes paid by the New Orleans Water Works Co. to the city of 
New Orleans for the vears 1885, 1886,°57, and 1Sss, being « certified 
certificate transcribed from the books of the water-works Co. and 
signed by R. L. McMurdo, seeretary, marked “A AL 

It is admitted that the amount stated in said certificate above 
mentioned is the full amount of taxes assessed against the N. ©. 
Water Works Co. by the city of New Orleans for the vears ISS), 756, 
$7, ’88 

Plaintiffs next offer, produce, and file in evidence a certified state- 
ment from the books of the N. O. Water Works Co. of the aniounts 
received from the city of New Orleans for the years 1SS5, (s6, °S7, 
SS under the contract attached in this case, marked © BO 

It is agreed that the budgets of the city of New Or! 
years SSS. ‘SG, ‘57, SS, ’S9 shall be read in evidence by th parties 

in this case as pubhie documents without any formal offering 
SS of same in this court and in the Supreme Court and wit hout 

copying same in the transeript in ease of appeal. 

Plaintiffs next offer, produce, and file in evidence a certified capy 
from the books of the N. O. Water Works Company of the mm 
of a special meeting held on September 27th, ISSd, marked | 
also certified copy of minutes of a called meeting held “ell rd 
November I1th, ISS4, marked “C 1 

Plaintiffs next offer, produce, and file in evidence document 
marked “ D,” which contains, first, a certified copy of a bill of the 
New Orleans Daily States, paid May oth, thy for advertising ; 2nd, 
a certified copy of a reccipt, dated November Lith, 1S, of Samuel 
P. Blane for twenty-five haundred dollars: Ord, a certified copy of a 
receipt, signed May 28th, 1SS5, of Samuel P. Blane tor r twenty-five 
hundred dollars. 

Plaintiffs next offer, produce, and file ino evidence document 
marked “ I. Which is a blank form of a bill of complaint St\ lea 
New Orleans Water Works Co. 

It is admitted that during the vears ISS6 and 1557 the New Or- 
leans Water Works Co. filed in the cireuit court of the United States 
In and for the fifth cireuit and eastern district of Loutsiana, at New 

Orleans, bills of complaint, of which this pattpelilet contalps 
Su the substantial allegations, the blanks therem being filled 

with the names of the proper parties, against a number of 
persons and corporations In the city of New Orleans, to wit, the 
American Fatty-Products Manufaeturing Co, the Maginnis Ont and 
Soap Works, the Louisville & Nashville Railroad Co., the People’s 
Ice Co., Louis Roux, and others. All of these eases mentioned above 


eans for the 
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are pending and undetermined upon the docket of said court, except 
the case of the Maginnis Oil and Soap Works, which is on appeal 
in the United States Supreme Court from a deeree rendered on a 
division of opinion between the judges, the presiding Judge having 
decided adversely to the water-works Co, and Judge Billings, the 
district judge, having decided in favor of the water-works Co. — It 
is agreed that this olfer is made subject to all the objections and ex- 
ceptions and rights of bill reserved set forth above and to the 
further objection of immateriality or irrelevancy. 

In case of appeal by either party in this case it Is agreed that the 
printed pamphlet marked “Ej” just offered by plarmtills, shall be 
attached to the transeript in the original and shall not be copied 
therein. 

Plaintiffs next offer, produce, and file in evidence a certified 
copy of a notarial act passed before Jos. D. Taylor, notary, on the 
ord of October, ISS4, by and between the eity of New Orleans and 

the New Orleans Water Works Co., marked “ 2% 
HW) [tis further agreed that ordinance 909, which purports to 
be set forth in full in said notarial aet marked “I,” before 
offered, is correctly set forth in said notarial act. 

It is further aderee | that said ordinance 900, CLS... as set forth in 

said notarial act marked “Fy? may be used by all the parties to 


this case, both in this court and in the Supreme Court in case of 
appeal. 


Wittram Gorpine, being duly sworn as a witness for plaintiff, 
testified as follows: 


Direct examination by Mr. Farrar: 


(). What is your profession ? 

A. Engineer. 

(). Ifave vou ever had any professional connection with the New 
Orleans Water Works Co.” 

A. Yes, sir. 

(). What was that connection ? 

A. T was consulting engineer for three or four years. 

(). From what time to what time” 

A. From the latter part of Iss2 until June, ISS6, [ believe. 

(). What were your duties in that Capacity 4 

A. I was consulting engineer, but of course [T made it my busi- 
ness to know pretty much all that was going on in connection 

with the works. My duty as consulting engineer was of 
1 course to assist and render such advice as they required in 
that line, and | made ita part of my business to visit: the 

works as frequently as T found it convenient and necessary to prop- 
erly discharge that duty. 

Q. How long have you known the property known as the New 
Orleans water works—the property and pumping station ? 

‘. T have very carefully watehed the New Orleans water-works 
affairs and machinery since PS60 

Q. Have you had personal knowledge of those works since 1S86-? 


¢ 
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A. Yes, sir. 

(). Will you state to the eourt the system in yooue in ISS? of 
pumping by day and by night or the system in vogue in TSS2 of 
supplying the city of New Orieans with water by day and by night? 

Defendant objects to this testimony or any answer responsive to 
the question asked as Immaterial and irrelevant to cuti Isstie In this 
case and entirely disconnected with the question of frand or any 
averment in plaintiffs’ petition. 

The court overrules the objection. 

To which ruling of the court eounsel for defendant except and 
reserve this note In lieu of a bill of exception, 


A. The system was to carry pressure in the mains from six o'clock 

in the morning until six o'clock in the evening. and then the 

2 pressure was allowed to fall to what is called basin pressure, 

Which is about twenty-eight feet. There were two rans during 

the night—from six until nine and from three to six—when the 

valve was opened and the water went into the basin. During those 

hours the pressure was maintained at thirty feet, and during for 

twelve hours a pressure of sixty feet was maintained, ‘Phat was the 
custom in TSS2. 

(). What was the custom in 1860? 

A. Precisely the same inethod of operating the works In) 1S650. 
There has never been any departure from that custom, to my knowl- 
edge, 

(). What was the method ia 1Ss6? 

A. Precisely the same—no departure. 

Q). In ISso? 


A. Precisety the same. 
Q. In 1S8i? 
A. Precisely the same. 


; 


Q. And in ISSS—do you know the situation now * 

A. | don’t think T have been in the works for two vears, but from 
outside evidence there appears to have been no change—no departure. 

(). [lave the water-works company during the vears ISS4,°85, and 
'S6 or since that date made any additions or changes in the system 
used by them or in the services performed by them to supply the 
citv of New Orleans with water? 

Same objections as heretofore arc made now by counsel for de- 
fendants, same ruling by the court, and same bill reserved. 


we A. There has been no departure. 
(Q). Have they put In any new puniping apparatus since 

1860? 

A, No. 

Q. The engines and pumps there now—when were they put there ’ 

A. The engines and pumps, as they are operating the works now, 
In 1860. New boilers have been put in at different times, but the 
pumping engines and pulps have had nothing more done to them 
than necessary for maintenance. 

Q. Ilave they added another pump ? 
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A. There is an auxiliary putap across the street, but it is never 
used except once a month, maybe, to keep it in pumping condition. 
The demand for water is not as great now as it was in 1860, not by 
a great deal, and consequently the small pumps that were consid- 
ered in 1860 somewhat limited are now adequate for all demands, 
and the comparatively large pumps putin — 1860 is not being used 
atall. In other words, the works are just as they were in 1860—no 
change. 

(Q). Does the water-works Co. or did it during the vears when you 
were connected with it, in TSS4, ’S5, and 786, keep its pumps going, 
pumping into the main from 9 o'clock at night until 6 in the morn- 
Ing? 
A. No, sir. They stop at 9 and start again at 3. They may 
change for half an hour or so, but that was the intention. 

Q. They pump in the mains from 6 until six ip the day ? 

A. Yes, sir. 

Q. And from six until nine at night they pump into the reservoir? 

A. Yes, sir. 

94 @. And from three until six in the morning the same ? 

A. Yes, sir; the system of pumping is the same, except 
that the valve is open which allows the surplus to run into the 
reservoir. 

Q). Then the only supply the city has from nine until three in 
the morning is the pressure from the head of water deposited in 
these basins? 

A. Yes, sir; that is the way it has been done since 1560. As to 
the time before that, [ don’t know, but I think for years before the 
practice was the same. 

Q. Do you know Mr. James D. Houston ? 

A. Yes, sir. 

Q. What was his connection with the water-works Co. during the 
year 1854? 

A. I think until 1885 he was superintendent of the works. 

@. What were his duties as superintendent ? 

A. Well, he was responsible for everything—adjust grievances in 
regard to exeessive charges for water; give directions about the 
works; was consulted about ali contracts and things going on, and 
attended to everything necessary as superintendent. 

(. What is the character of the water furnished to the city of — 
Orleans—I mean to say is it ordinary river water or clear and _ fil- 
tered water ? 

A. It is the water as taken from the Mississippi river; it) passes 
through no process of filtration, but right into distribution. 

(). What was the sysiem in 1560? 

95 A. The same. 

(). In 1584? 

A. The same. 

©. 1881? 

A. The same. 

(). Now, at the present time ? 

A. The same. 


e@ 
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Q. In other words, they pump it directly from the river into the 
mains and into the reservoir, from whence it ts distributed in the 
city ? 

A. Yes, sir. 

Q. Has there been anv change in the organization, constitution, 
, 


and functions of the works from 1S60 until this time * 
A. No, sir. 


No cross-examination, End of third day. 


JANUARY Oru TSSO. 


Plaintiffs next offer, produce, and file In evidence the printed an- 
nual reports of the New Orleans Water Works Co. tor the vears Isat), 
ISSO, 1581, 1882, 1885, S84, 1885, S86, PSST, and ISS. 

it is agreed that in case this goes tothe Supreme Court on appeal 
the ten printed documents above offered in evidence shall not be 
copied into the transcript, but shall be annexed to the transeript in 
the original. 


5 lL, 11. Ganpxer, being duly sworn as a witness for plain- 
tiffs, testified as foliows: 


Direct examination by Mr. Farrar: 
Q). What is your present connection with the N. O. Water Works 


A. Superintendent. 

Q). Llow long have you been superintendent ? 

A. Since September, 1884, [ think. 

(). Who was superintendent prior to vou ? 

A. James D. Llouston. 

Q). Hlow long was he nominally superintendent ? 

A. Krom July, 1852, to September, 1554. 

(). Was he during that time a member of the board of directors ? 

A. Ile was. 

(). Ilow much stock in the New Orleans Water Works Co. did Mr. 
James D. Houston during that time own ? 

A. Ile owned at one time,as nearly as [can recall it, over three 
thousand shares of stock. T can‘tanswer more accurately than that. 

(). Ile owned over three thousand shares ? 

A. Yes, sir; at one time. 

(). What was that time when he owned over three thousand 
shares ? 

A. It was in the vears, 1 think,of ISS2 and 1Ss5. 

Q. What were Mr. Houston's duties as superintendent, or as nomi- 

nal superintendent, during the vears from July, 1582, until 

va September, 1SS4? 

A. Looking after the detailsof the working of the company— 
seeing that the employees did their duty and such other duties as 
the name superintendent would imply. 

().. There has been offered in evidence in this ease an advertise- 
ment, signed New Orleans Water Works Co., published in the New 
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Orleans Daily States from April 30th to May 31st, 1884. Who de- 
livered that advertisement to the States for insertion ? 

A. I did. 

Q. What was your position in the New Orleans Water Works Co. 
at that time? 

A. Secretary. 

(). And treasurer? 

A. Yes, sir. 

Q). In whose handwriting was that advertisement ? 

A. As nearly as I ean remember, it was in the handwriting of 
Mr. Samuel P. Blane. 


Cross-examination by Mr. Beck witit: 


@. Who was Mr. Samuel VP. Blane? He is now dead, is he not ? 

A. He is dead. Ile was an attorney-at-law. 

Q). Was he at that time the general counsel for the company? 

A. Ile was not. 

(). Will vou state all the circumstances in relation to vour obtain- 
ing this advertisement and the delivery of it to the New Orleans 
Daily States, if you now remember them 7? 

A. Mr. Blane had informed me that Mr. Houston had employed 

him to draw upan act to be presented before the Legislature. 
US Subsequently to that, in his office,as near as [can remember, 

he handed me this notice, saving that it was necessary that 
rotice of this act should be made. I took itand read it and, as near 
as | now remember, went back to the office with the intention of 
sending it to the Daily States or taking itthere myself. I then went 
back to Mr. Blane’s office and asked him if it should not be signed. 
He said he thought it was immaterial, but it would be just as well 
to sign it. Said 1,“ Tlow?” Said he, “ New Orleans Water Works 
(‘o. will answer.” [ then signed it and either took it or sent it to 
the Daily States for publieation. 

Q. At thetimethat Mr. Blane handed vou that notice had you seen 
or did you know of any draft of a proposed act of the Legislature to 
which this notice might refer? 

A. Hle had previously told me that Mr. Houston had employed 
him to draft such an act. 

Q. T asked if vou had at that time seen the draft of the act. 

A. I don’t think Thad. IT don’t reeall having seen it. 

(). What relation, if any, did Mr. Blane as an attorney hold to 
Mr. Houston at that time, if you know? 

A. I don’t know. 

(). Did you get any direction relative to the publication of this 
notice prior to its publication from anybody but from Mr. Blane? 

A. I did not. ; 

Q. Was the matter of the-proposed adoption of this act, or of 

any act to which this notice might apply,or the matter of 

oo publishing the notice ever dealt with in any manner by the 
board of directors of the New Orleans Water Works Co. ? 

A. It was not. 
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Q. Did you prior to its publication or during its publication ever 
receive any directions about or concerning the publication from 
any one connected with the company except Mr. Diane? 

A. I did not. 

Q. Do you know or do you remember anything about or concern- 
ing the payment of the bills of the Daily States for publications of 
that notice ? 

A. I do. 

Q. What do you know ? 

A. I know the bill was presented for payment to the New Or- 
leans Water Works Co. and I paid it. 

Q. What position in relation to the company did you hold at the 
time of payment ? 

A. Secretary and treasurer. 

(). Did you receive any direction from any one connected with 
the company asa director, officer, or from the superintendent con- 
cerning that bill or its payment ? 

A. I did not. I paid it upon my own motion, believing it to be 
a matter of water-works interest. I paid it in connection with 
other bills. 

(). The bill was presented as an item in a general bill for pub- 
lication, was it not? 

A. Yes, sir. 

(). Were the other items in relation to company matters ?. 
100 A. Yes, sir. 

Q. Now, was the question of the obligation of the com- 
pany to pay for this advertisement or the propriety of vour paying 
itever acted upon by the board of directors of the water-works 
Co. ? 

A. It was not; nor was it ever known to the board of direetors or 
to any one of them as far as I know until this suit was instituted. 
My books as secretary and treasurer of the company were not ex- 
amined by the finance committee during the whole time of my office 
as secretary and treasurer. 


By the Court: 


(). Who was president of the company at that time? 

A. Mr. Albert Baldwin. 

Q. Was he aware of the fact of the publication of this notice? 

A. IT don’t know. I never consulted him about it. Ile saw it 
in the public prints, perhaps. 

Q. You had no conversation with him on the subject at the time? 

A. Not that I] remember. 

Q). What was the whole number of shares of the capital stock at 
that time ? 

A. ‘Twenty thousand was the total, of which the city owns about 
one-fifth. 


By Mr. Farrar: 


Q. Who prepared act No. 56 of the acts of the Legislature of the 
(—lo2o 
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year 1854, known as the acti relative to the relations between 
101 the New Orleans Water Works Co. and the city of New Or- 
leans ? 
A. Speaking accurately and of my own knowledge, I don’t know. 
(). Don’t vou know that Samuel P. Blane did? 
A. I believe that he did. 
(Q). Who drew up ordinance 909, C.S.? 
A. Samuel P. Blane. 


By Mr. Beckwith: 


Q. Do you know that Samuel P. Blane drew up ordinance 909, 
C.S., in the form in which it was adopted by the council or whether 
his draft of Ghat ordinance 909 was adopted without amendment ? 

A. It was amended in the committee, the special committee 
raised by the council to enter into the contract with the company. 
Whether it was amended by the couueil or adopted as offered by the 
committee | don’t now remember. 

(). Do you know whether Mr. Blane drafted the amendments to 
that ordinance ? 

A. Ile did not. 

(). Do you know at whose suggestion the committee amendments 
were made—whether they were made by Mr. Blane or by members 
of the committee ? 

A. They were suggested by several members of the committee. 
Mr. Garidel was one of the members of the committee. Ile sug- 
vested one amendment, and several other members of the commit- 
tee also made amendments. 

Q. Then the ordinance as passed was not the original draft) by 

Mr. Blane? 
102 A. No, sir. 


By Mr. Farrar: 


(). Don’t you know from your contract with the officers and 
directors and the stockholders of the New Orleans Water Works Co. 
that they were fully aware of what was going on in the Legislature 
in ISS4 relative to this act 56? 

A. Emphaticaliy T do not. 

Q. Do you mean to say you had no conversation with any of 
those ollicials ? 

A. None that I now reeail. 

Q. Who were the directors in 1854 representing the stock- 
holders ? 

A. Albert Baldwin, James D. Houston. IT thought I could give 
it to you exactly from the annual report Which t have in mv hand 
of that year, but I find that it is not on here; but Mr. Albert Bald- 
win and James D. Houston were directors in IS84.. Who the other 
two were I am not now able accurately to state. 
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Jamis D. Houston, being duly sworn as a witness for plaintiffs, 
testified as follows: 

Direct examination by Mr. Farrar: 

Q. Mr. Houston, did you have any official connection with the 
New Orleans Water Works Company in 1584? 

A. I had. 

Q. What was it? 
105 A. I was director and superintendent, I think. Iam not 
positive. 

Q. Do you know who wrote and prepared act 56 of ISS1? 

A. Samuel P. Blane; at least they were sent to me by him and 
were in his handwriting. I took it for granted that he had prepared 
them. 

(). Do vou know what senator or member of the house of repre- 
sentatives introduced that act in the Legislature ? 

A. Tean’t reeall just at this moment, but my impression is that 
Senator Breaux introduced it. 

(). At whose request ? 

A. Mine. 


Cross-examination by Mr. Beckwitr: 


Q. Will you state, Mr. THouston, what relation Mr. Samuel DL: 
Blane held to the New Orleans Water Works Co. at the time he 
prepared this act? 

A. None whatever, sir; Mr. Samuel P. Blane w: as employed by me 
as an individual to appear rand assist Judge Voorhies in the manage- 
mentof the case of The City of New Orleans es. The Water Works Co. 
for taxes. Mr. Blane had in his possession a memorandtns in which it 
was distinctly stated that he appeared for me as an individual, and 
1 in no way bound the company to pay him any fee Wliatsoever, hor 
Was the company bound in any manner whatsoever for his fee. 

Counsel for plaintiffs object to the witness stating the con- 
104. tents of a memorandum until it has been shown that the 
same has been lost, and move the court to strike out the wit- 

ness’ answer given above. 

The court grants the motion. 

To which ruling of the court counsel for defendant except and re- 
serve this note in lieu of a bill of exceptions, tnaking the said answer 
a part hereof. 

By Mr. BeckwitH : 

(). Will vou state, Mr. Hlouston, the history of this act No. 56 of 
the acts of the Legislature of ISS4, its presentation to the L ‘visla- 
ture, and your connection with it, with as much detail as you can 
remember ? 

A. When the ease of The City of New Orleans vs. The Water 
Works Co. for taxes was tried [ was the owner of four thousand three 
hundred and twenty shares of the stock of the water-works Co., over 
one-fifth of the entire capital stock of that company. The cffeet of 
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the decision of the supreme court in that case was very injurious to 
the stock—that is, as regards its price. There was a combination 
formed on Carondelet street with an object to force me out—to make 
the burden too heavy for me to earry and force me to drop my stock 
and they buy it in for almost nothing.  Itried to devise some means 
to cause a reaction in favor of the stock, to hold up its value, and I 
conceived the idea of applying to the Legislature for this aet. I 
went to Mr. Blane and had him to draw up the act. He and I to- 

gether went over the provisions of it and he agreed to draw 
105 it up for me. Tle went away, went North without drawing 

up the act, but he sent the act to me by mail. Before his de- 
parture he drew up this notice of the application for the act, aud | 
forwarded the notice, my recollection is, from Baton Rouge to Mr. 
Gardiner, asking him to have it published for me. I didn’t sign it 
for the New Orleans Water Works Co. No signature was necessary 
in giving such a notice, at all. I afterwards saw it was signed and 
asked Mr. Gardiner why it had been signed. 

[do not now remember what his answer was. I had the act 
introduced and [ submitted the act to several lawyers to know 
whether it was constitutional or not. I was told that it wes, and 
among those who told me so was my friend Mr. Farrar. I asked 
him if the act was constitutional and he told me it was. I did not 
at that time believe the act would pass. My object in making the 
attempt was to tide over and prevent a break in the market. The 
act was passed and [then got Mr. Blane to draw up the ordinance. 
The ordinance was passed by the city council and [ prevailed upon 
the board of directors to accept the ordinance, which they did do. 

Q). Now, what, if anything, did the New Orleans Water Works 
Co. have to do with promoting that act or getting it through both 
houses of the Legislature ? 

A. Nothing whatever. I ought to state now that I know it ap- 
pears strange that [should employ Mr. Blane in that way, but that 
was not the first time [employed an outside attorney. [employed 
Mr. Beckwith also as an individual, and our agreement was that the 

company Was not responsible for his fee. The ease was The 
1060 City of New Orleans versus John A. Morris, The New Orleans 

Water Works Co, and others. As T have said, ] was at that 
time the largest stockholder in the company and took such steps as 
[ thought necessary to protect my own interest. 

Q. Did the New Orleans Water Works Company as a company 
expend any money or employ any lobby or representatives endeav- 
oring to pass this act thro-geh the Legislature ? 

A. Nota dollar, nor did LT either, 1 didn’t find it necessary. 

Q. Do vou believe that vou know all of the instrumentalities that 
were used to induce the Levislature Lo pass that act? 

A. I think [ do. 

(). Well, sir, was there any fraudulent device or corruption re- 
sorted to? 

A. None whatever. 

Q. Now, how long did your relation with the company as an 
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officer or director in it continue after the adoption and promulga- 
tion of act 56 of 1SS4? 

A. It continued up to January or Febraary last year. 

(). Was there ever any meeting of the stockholders of the New 
Orleans Water Works Co. called for the purpose of voting upon or 
considering the question whether they would accept this act 56” 


THE 


Counsel for plaintiffs objects to this question; wherenpon Mr. 
deckwith states that he withdraws same for the present. 


By Mr. Farrar: 


©. Did Mr. Samuel P. Blane ever present vou a bill for 
107 ~—s professional services in connection with the drawing up of 
this act and the drawing up of this ordinance? 

A. He did not. 

Q). Did you ever pay him individually for his services In drawing 
up this act and in drawing up this ordinance ? 

A. I did not. 

Q. You spoke of having employed Mr. Beckwith upon one ocea- 
sion in the ease of The City of New Orleans vs. Jolin A. Morris and 
others individually to represent you ? 

A. Yes, sir. 

(). It is not a fact that the water-works Co. subsequently paid Mr. 
Beckwith’s fee in that case? 

A. I paid Mr. Beckwith’s fee in that case individually, and sub- 
sequently the water-works Co., through its board of directors, deter- 
mined that I should not have been put to that expense and they re- 
turned me my money. 

Q. The water works Co., as appears by the resolutions offered in 
evidence here and as appears by Mr. Blane’s receipt, paid Mr. Blane 
the sum of five thousand dollars for his services in this tax case in 
which vou say you employed him personally, and for his services 
in connection with ordinance 909, C.S. Ts that not a fact? 

A. Well, the agreement between Mr. Blane and myself was that 
[ was to pay Mr. Blane twenty-five hundred dollars, and that if at 
any time the case was won and I then determined it was of sufli- 

cient value to me I would inerease that fee. The matter was 
10S concluded. ‘The board of directors, or one of them at least, 

Mr. Abrams, because I appealed to him to bear part of the 
expense with me when I engaged Mr. Blane, cognizant of my act in 
the matter, determined that it was unfair that I should be made to 
bear that burden in protection of my rights and they patd it. They 
paid a subsequent amount that T had contingently agreed to pay 
Mr. Blane, a second twenty-five hundred dollars. The wording of 
that receipt was at my dictation in the water-works oflice—that it 
was to cover anything that might grow out of suits In connection 
with that ordinanee. Mr. Blane came into the suit in connection 
with the ordinance subsequent to its Institution by the committee of 
100, and that is how that appears there. 

(). Mr. Blane, then, as appears by the record in this ease, was 
counsel for the water-works Co. in this case, was he not? 
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A. He was. 

Q. As I understand your statement, it wasin accordance with the 
agreement made with him originally ? 

A. No; Mr. Blane disputed my right to force him into this case 
on that ground. I claimed that one was the continuation of the 
other and whenever it was determined adversely, as far as my indi- 
vidual interest is concerned, that he would be entitled to his fee in 
that event, and that this matter being almost the same he ought 
toassume it. Upon that statement of mine Mr. Blane said if I 
thought so he wouldn't dispute it. So he came in. I had that put 
in the receipt so that there would be no doubt about it in fu- 

ture. 
109 (). (Witness being shown original document marked “ 61,” 
produced in open court by E. T. Manning, clerk of the city 
council, Mr. Farrar propounds this question :) Is not that the origi- 
nal ordinance as prepared by Mr. Blanc—meaning by that, ts not 
that the original document written out and prepared by him or 
under his supervision ” 

A. Iam unable to answer that question. That Mr. Blane drew 
up that ordinance I have every reason to believe, because I requested 
him to do so, and [ suppose this Is It. 

(Q). You don’t know whether that is the original or not? 

A. No, sir. 

Q. You cannot identify the paper ? 

A. I cannot. 

(). Mr. Houston, you made a statement just now that you had 
consulted me about the constitutionality of this aet ? 

A. Yes sir. 

(. Do you mean to say that you consulted me professionally ? 

A. Oh, no; not at all. It was one of those friendly horseback 
opinions that I have had you to give me occasionally on that and 
other matters. I will state now that it has been a custom of mine 
to inflict questions of that sort on Mr. Farrar whenever [ had a 
chance, for which [ have never made him any remuneration. 

Q. They have been what vou call horseback opinions ? 


A. Yes, sir. 


110 EK. T. Mannina, being duly sworn as a witness for plaintiffs, 
testified as follows : 


Direct examination by Mr. Farrar: 


Q). Have vou any official connection with the council of the city 
of New Orleans? 

A. Iam elerk of the present city council. 

(). Who is custodian of the original archives of the city council? 

A. The clerk of the couneil. 


In this connection plaintiffs offer, produce, and file in evidence a 
duly certified copy of the official proceedings of the city council of 
September 25rd and 24. 1854, printed. 

It is agreed that in case of an appeal in this case these printed 
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minutes shall not be copied into the transcript, but shall go up in 
the original. 

The witness being called upon produces document marked “B1” 
and 4 slips marked “2,° “Bo “B4,"° Bo,’ “B66,” as the original 
documents in his possession, as clerk of the city council, referred to 
in the proceedings of September 23rd and 24th, 1554, just offered in 
evidence. 

It is agreed, these being public documents, that the originals shall 
not be stamped and filed, but that the clerk of the city council shall 
withdraw same and furnish certified Chinese copies of them. 


111 JoserH GARIDEL, being duly sworn asa witness for plain- 
tills, testified as follows: 
Direct examination by Mr. Farrar: 

(. Were you a member of the city council in the year 1554? 

A. I was, sir. 

(). Look at the document marked * B 1 
ment is, to your knowledge. 

A. That is the original ordinance introduced in the city counei! 
to carry out the provisions of act 56.0f 1584, providing for the future 
Water supply of the city of New Orleans. 

Q. Is this the original document in the form—so far as the type- 
writing Is concerned, without the erasures—in which it was pre- 
sented to the committee ? 

-. Yes, sir. 

(). There are certain interlineations and erasures—tor instance, on 

page 2, the words “ beginning with the vear of 1885,” interlined ; on 
page 5, the word “now,” interlined; and also the words * and in 
all suecessive budgets for eacli year successively,” interlined, and the 
word “ consecutive,” interlined ; and also the words beginning “ also 
in,’ interlined, and the word “in,” interlined, and op page 4 the 
words “have been,” interlined, and the words “ for each year,” in- 
terlined—in whose handwriting are those interlineations ? 

A. | would take that to be Mr. Samuel P. Planc’s handwriting, 

sir. If my memory serves me well,they were the result of a 
112) lengthy discussion with the committee. After this ordinance 
was referred to the committee by the council we had sev- 
eral sittings of the special committee and had lengthy discus- 
sions with Mr. Blane. 1 think Mr. Gardiner was preset, represent- 
ing the water-works company. These interlineations, | think, are 


? 


’ and state what that docu- 


® the result of those discussions. Where the committee suggested a 
change, either to carry out the spirit of the ordinance or a change in 
. the language in order to do away with any ambiguity, the changes 


were made by Mr. Sam. Blane; this is his hamdwriting. 
Q. You are familiar with his handwriting ” 
A. Very well, sir. 
(). Look at documents marked “B17 “B27” “B37 “Bb 4." and 
“B 5” and state in whose handwriting those documents are. 
A. Mine, sir. 
ran . . ° . . ° » re 
Q. They appear in the proceedings of the city council of Septem- 
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Were 


ber 23d, 1884, to have been offered by you in the council. 
those amendments agreed upon — the council to be offered ? 

A. Yes, sir. They were offered by me either as suggestions of my 
own or as chairman of the committee, carrying out its instructions. 


Cross-examination by Mr. Beckwiti: 


Q. Mr. Garidel, in reference to the interlineations on Document 
B, is it your impression that they were made after the original in- 
troduction of the ordinance in the council and its reference to the 
committee ? 

A. Now that T refleet, the corrections must have been made 
113 before it reached the members of the committee, because the 
committee had no power to interline. They could only have 

made suggestions in the form marked “ B 1,” “ B 2,” &e. 

Q. Stull it would have been within the province of the committee, 
with the consent of the promoter, to change the construction of sen- 
tences, would it not ? 

A. It was under the impression that those interlineations were the 
result of our discussions. A section would be read, some member 
of the committee would have objections to it, and to meet the sug- 
gestions of that member those interlineations were made. That is 
my impression. 

Q. Was it not within the rules of the legislative department at 
that time for a committee to report an ordinance by substitute ? 

A. Yes, sir. 

QQ. Or substitute sections that they might deem wise for sections 
in the ordinance as presented ? 

A. Certainly. 

(. So that it would not have been an illegitimate exercise of 
power on the part of the committee to have changed the phraseology 
or added limitations to the ordinance as they reported it back ? 

A. It would not have been, sir. I think those interlineations were 
the result of discussions In the committee-room, as far as | remember. 

Q. About what time was expended in the consideration of that 
ordinance in committee? Ll sappose it was before them several 

times ? 
114 A. I would not like to swear to that. Mr. Beckwith. I am 
under the impression we had two or three sittings, but it has 
been so long ago that I don’t remember. I know the diseussion 
about it before the committee was very lengthy. 


JANUARY 101i, 1889. 

Plaintiffs offer, produce, and file in evidence a certified copy of 
the minutes of the regular meeting of the New Orleans Water Works 
Co. of date October Ist, ISS 4. 

Plaintiffs to be produced and filed a printed copy of the official 
journal of the Legislature of the State of Louisiana at its session for 
the year 1554. | 
It is agreed in case of appeal in this case that said printed journal 
shall not be copied into the transcript, but shall be annexed thereto 
in the original. 
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It is admitted that the New Orleans Water Works Co. has not 
paid to the city of New Orleans any taxes except those contained 
in the certificate, heretofore offered in evidence by the plaintiffs, 
signed by the secretary of the company. 

[t is further admitted that the judgment rendered in this court 
for the taxes for the vear 1881, in case No. 3617, and the judgment 
on the reconventional demand in favor of the New Orleans Water 

Works Company and against the ecitv of New —-, have not 
115 ~—been executed on cither side and have never been formally 
satisfied ov either side. 


Tomas O'Connor, being duiy sworn as a witness for plaintiffs, 
testified as follows: 


Direct examination by Mr. Farrar: 


Q. What is vour profession, Mr. O'Connor ? 

A. I am at present chief engincer of the New Orleans fire de- 
partment. 

Q. How long have you been connected, in one capacity and 
another, with the fire department of the city of New Orleans ? 

A. About thirty-three years. 

Q. Ilow long have vou been chief engineer of the fire de- 
partment? 

A. Twenty years. 

Q). In vour experience as chief engineer, and as having charge of 
the fire department of the city of New Orleans, and as connected 
with the fire department, at what time do the majority of fires oceur, 
during the day or during the might? 


Upon being requested by opposite counsel to state what plaintills 
propose to prove by this witness, Mr. Farrar said: TE propoce toshow, 
first, the identity of the water supply contracted for in this contract 
with the water supply that was being furnished to the city of New 
Orleans prior to the time that this contract was made, and to show 

that the specifications contained in this contract, whieh ap- 
116 parently are more onerous than the terms of the charter, and 

which have been argued in this court and in the supreme 
court with great emphasis of manner and declamation to be a burden 
upon this corporation, to be nothing more than a statement of the 
existing facts as thev have existed for a great many years, as to the 
character of the water supply by day and the character of the water 
supply by night, and to show that the water supply under this 
modificd contract is just as ineflicient as it has been for twenty years, 
in this town. 

By Mr. Beexkwrrtt: My objection is that the question of the per- 
formance or non performance of this contract has never veen 
tendered to us in any form of issue, and if the evidence is to be i- 
troduced for the purpose of showing fraud or Incompetence on the 
part of either of the contracting parties, particularly the council of 
the city of New Orleans, that it is incompetent to question the mo- 
tives, sagacity, or intelligence of the legislative body by showing that 

S—]o25 
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in the opinion of witnesses their contract was indisereet; and, 
further, that there Is no averment in the petition that the contract 
was void for the reason of its being an indisecreet contract. 

By the Courr: The Court overrules the objection, being of opinion 
that this suit rests, In part at all events, if not entirely, upon the 
allegations that in so far as the city of New Orleans is concerned 

the obligation which was assumed in the contract attacked 1a 
117 ~—s this ease was without consideration. The court understands 

the purpose of the testimony which is now offered to be to 
establish by the proof that proposition by showing that the capacity 
of the water works as they existed prior to the formation of this 
contract was such as to entitle the city of New Orleans to the iden- 
tical supply of water provided for by the contract, and henee that the 
obligation assumed im said contract by the water-works Co. to fur- 
nish said supply of water constituted no consideration for said con- 
tract, since the obligation existed prior to the making of same. The 
court, understanding this to be the purpose of the testimony, con- 
siders it relevant and admissible and overrules the objection. 

To which ruling of the court counsel for the defendant, The New 
Orleans Water Works Co., except and reserve this note in lieu of a 
bill of exceptions. It is understood that the foregoing objections, 
ruling of the court, exception, and bill reserved by counsel for de- 
fendant shall apply to all questions propounded to the witness on 
the stand, Mr. Thomas O'Connor. 


A. During the nigitt. 

(). What relative proportion would you say exists between those 
fires which occur daring the day and those which occur at night— 
that is, taking the whole number of fires and dividing them into 
those which oecur by day and those which oceur by night ? 

A. It will approximate—I can’t be exact as to the figures. 
118) Approximately, two-thirds of the fires occur at night. 

Q). Asa matter of fact, is it more or less dangerous for ¢ 
fire to occur at night than during the day ? 

A. That depends entirely upon cireumstances—upon where the 
fire occurs, the location, and many other circumstances. 

Q. But, as a general rule, which are the most dangerous, the fires 
which occur at night or during the day ? 

A. It is more difficult to get to work at a night fire than a day 
fire. 

Q). Are you acquainted practically with the water supply furnished 
by the New Orleans Water Works Company to the city of New Or- 
leans from 1860 to this time ? 

A. I don’t understand what you mean by the word practical. 

(). IT mean to say by daily and nightly contact with its amount, 
and—— 

A. Yes, sir. 7 

(). Is there any practical difference between the water supply 
which has been furnished by the New Orleans Water Works Co. to 
the city of New Orleans from the first of January, 1885, as compared 
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with the water supply furnished from the first day of January, 1S79, 
to the first day of January, 1885? 

A. Do you mean as to pressure or as to its location ? 

(). I mean as to pressure. 

A. I believe that there is some improvement in the supply fur- 
nished since the time you mention. 


By Mr. Hauer: 
®. You mean since 1885? 
119 A. I don’t know the exact date Mr. Toby took charge of the 
water works—it was 1a 1854 or 1885. 
By Mr. Farrar: 

(Q). Mr. Toby wasn’t in the company at that time, was he? 

A. I wish you wouldn't confine me to dates. I haven’t got my 
records and can't commit those dates to memory. Many incidents 
have occurred to my mind sinee 18385,and [ can’t eall to mind those 
things. 

(). The water-works company was organized under an act 
passed in the Legislature in IS78.) Edward Toby was its first 
president and remained president until 1882. Sinee that time 
either Mr. Craig, Mr. Baldwin, or Mr. Houston bas been president. 
Now compare the water supply furnished since IS7S, when the 
city of New Orleans owned and operated the works, with the time 
when Mr. Toby was president and the time when Mr. Crait and Mr. 
Baldiwin were presidents ? 

A. Well, to my mind there has been some improvements under 
both administrations. There hes never been a suflicient water 
supply furnished to the city of New Orleans for fire protection. 
Upon taking hold of the fire department in S60 T directed mv 
attention in that direction and endeavered to have a suflicient 
water supply if f could. Finding the pressure not saflicient to 
supply my engines, [ induced General Bragg. who was then superin- 
tendent of the water works, to put down some wells from which 
we could get a supply. There were some wells put down under its 
administration, which enabled our department to do better work. 

When Mr. Toby took charge he continued to poeat down 
120.) swells. I don’t know the exact number that were put down, 

but the wells that were put down facilitated us in our opera- 
tions very much. : 

By the Cour? : 

Q. The supply of water that you get from wells has nothing to 
do with the pressure, has it? 

A. Well, it has something to do with it. 

By. Mr. Farrar: 

(). Goon, Mr. O'Connor, in your own language. What was the 
situation during the whole time when the city owned the water 
works, from 1869 to 1S7S? 

A. Well, the water supply was already inadequate to the demand. 
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Q. Is it inadequate now, in your opinion ? 

Counsel for defendant objects to this question on the ground that 
it is leading. 

The court sustains the objection. 


©. What is it now, sir”? 

A. It is inadequate. 

(). Go on and state the relations of the water supply, or between 
the water supply as furnished by the water works from 1565 to 
1878, and from 1IS7S to the first of January, 1885, and from the Ist 
of January, 1SS5, to this time. State if there has been any differ- 
ence in those three periods; and, if so, state what it is. 

A. Well, in the earlier part of my administration [ found the 
water supply, as [T remarked, inadequate; the pipes were limited, 
the water mains limited in their extent, and there were two publie 

wells. By my efforts in’ that direction the number of 
121) ~~ wells wasinereased. When the change took place additional 

pipes were laid and extensions were made to the mains and 
the number of wells still increased. 

(). What do you mean by the change? 

Av | mean when the water-works Co. was organized and took 
charge of the works; and there has been still further extensions 
made of the water mains and water has been placed in parts of the 
citv where it never had been furnished before. 

Q. Since when ? 

A. Under the administration of the present water-works company, 
since S79. T know ofa main laid at Magazine street from Felicity 
road or from St. Mary or Josephine street to Washington street ; an 
eight-iach main rans along the street. That main has been laid 
since IS7S or UST. Phere has been another main laid on Camp 
street, extending through Chartres to Esplanade street; another one 
on St. Charles street. | cannot remember exactly all of them, but 
[ know that these improvements have been made. 

Q. Don't vou know that those Improvements were made prior to 
the year 1SSo, during Mr. Teby’s adiministration of the water-works 
company ? 

A. No, sir; [do not. T ecan't remember exaetly when they were 
made. IT do know that there has been a pipe laid on St. Charles 
street since that date: [don’t know exactly when. I can’t commit 
these dates to memory: T havent kept the run of them. I have 
not been directly connected with the water-works Co.; it is no 

part of my business to keep pace with them. [don’t know 
122.0 much about their operations, and what I do know is from 
hearsay. 

Q). Now, sir, ask vou whether or not the water supply as at pres- 
ent furnished at night from the reservoirs is, in your opinion as an 
experienced fireman, adequate to the extinguishment of the fires 
which occur In the city. 

A. I can answer that question direetly. It is not and never has 
been. 

Q. Is the water supply or pressure upon the mains during the day 
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of sixty feet adequate within the district within which these mains 
exist ? 

A. You will have to qualify that question. In certain parts of 
the district the supply is adequate, and in other parts where the 
mains are too small the supply is inadequate from the size of the 
mains. 

Q. In other words, it requires both pressure and adequate mains 
to a. an adequate supply ” 

I said in certain parts of the city our supply is adequate, and 
in ae parts of the city where the mains are small the supply is 
not sufficient. 

Q. Now, sir, compare the system of pumping after 1S85 with the 
system of pumping prior to 1585. Has there been, in your experi- 
ence, any difference in the system in one or in the other? 

A. I don’t know of any change that took place since 1Ss5. IT do 
know that there has been some improvement since the stand-pipe 

was erected and the pamping direct in the mains. 
125 Q. Then you date the time of improvement from the eree- 
tion of the stand-pipe ? 

A. I can’t remember exactly when the system of pumping directly 
in the mains took place. It was at the time the stand-pipe’ was 
erected. 

Q. Don't you know when that stand-pipe was erected, Mr. O'Con- 
nor: 

: I don’t remember the date. I know it was erected under the 
supervision of Mr. Toby. If you were to ask me concerning any 
lire that took place In the last twenty Vvears possibly | could tell you 
the date, but I can’t remember things that [To am not interested In. 
[ have always felt that I had enough todo to attend to my own busi- 
ness, and if you were to ask me any questions Concerning my own 
departinent, anything connected with the fire department, the time 
of a fire, or anything about the machinery in my department | 
could answer intelligently. 

Q. Is not the supply of water conneeted with your department— 
isnt it your business to report on your water supply from time = to 
time im connection with your duties as chief engineer ? 

A. No, sir; my duties as chief engineer do not direct me to do 
anvthing of the kind. 

(). Ilave vou not from time to time reported on that subject ? 

I have, sir, reported that the city was not properly supplied 
with water and have made every effort to have the mains extended— 

every eflort to have a suflicient supply. 
124 Q. Now, Lask you again, Mr. O'Connor, to state exactly 
from what period vou date the alleged improvement in the 
water supply furnished to the city of New Orleans, whether you 
date it from any specific fact or occurrence in your memory ; and, 
if so, | want to know what that specitie fact or occurrence ts. 

A. Well, | can’t remember the dates, but when Mr. Toby had 
charge of the water works IT arranged with him to place a gong in 
his engine-rooms, so that on an alarm of fire he could start up his 
machinery and give us better pressure. 
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Q. Was that gong used during Mr. Toby’s administration ? 

A. Yes, sir. 

Q. When that gong sounded what was done ? 

A. It was understood that whenever that gong struck for a fire in 
the commercial part of the city they would start up their engines 
and give us better pressure. 

@. Was that done ? 

A. It was so reported to me, sir. 

Q. Where is that gong now ? 

A. In their works. 

(). Is it in operation ? 

A. Tean’t say. I haven’t seen it in operation. 

Q. Don’t vou know that it is not in operation ? 

A. Please let me state why I don’t know. I don’t know, because 
[ haven’t been in the water-works engine-room for three years. 

Q. Can you state any instance since Mr. Toby resigned as_presi- 

dent of that company when that gong sounded and_ the 
125 =water-works company turned on its pumps at night—that 
is, between six at night and six in the morning ? 

A. Well, | would only take the word of Mr. Gardiner as I did of 
Mr. Toby. The understanding between us was the same—when a 
fire oceurred in the commercial part of the city and the gong struck 
for it that the works would be started. 

Q). Can't vou tell by the water supply at a fire, any fire you can 
name in the commercial part of the city, whether the pumps were 
turned on or not? 

A. No, sir; not very well. 

Q. You can’t tell the difference between a head of water coming 
from the reservoir under a twenty-foot pressure and of sixty feet 
pressed into the mains ? 

A. Certainly I can tell the difference. 

(). I ask you to go back in your memory to anv fire that occurred 
In the commercial part of the city since 1884 where you have 
knowledge from the condition of the water supply that those pumps 
had been turned on in answer to that gong. 

A. Well, after some reflection and looking over my record [ can 
cite you one instance—on the night, 1 think, of November 19th, at 
the fre on Magazine street between Natchez and Gravier. When the 
department first got to work the supply was very scant. 

Q. November 19th of what year? 

A. 1885. 

@. Day or mght? 

A. Night. The supply was very scant, and after awhile the de- 
partment got a good supply of water, and I concluded that the 

pumps were working in the water works. When I got a good 
126 supply of water that was the conclusion I arrived at. 
Q). At what time during Mr. Toby’s administration was 
this gong erected ? 

A. I don’t remember now, sir. IT had that gong placed there by 
Superintendent Weeks, of the fire-alarm telegraph, but I really can’t 
remember the date. 
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Q). Now, I repeat to you the question T gave you just now. From 
what fact within vour knowledge do you date what vou call the 
improvement in the water supply furnished to the city of New 
Grleans ? | 

A. From the fact of getting a greater supply of water than we 
had before. 

(). Mr. O'Connor, vou are supposed to be my witness. I ean’t 
lead you. You have stated that you consider that there has been 
some improvement—that there has been of Jate years some im- 
provements in the water supply furnished to the city of New Orleans. 
Now, ask you from what part within vour knowledge do you date 
that improvement. 

A. Well, | have made some tests at fires after the fire was ex- 
tinguished, and put two or three lengths of hose on the water plug 
and tested iton a two or three story building. I found that during 
the day I could get a better supply of water than T had been getting 
previously. 

Q. Lam asking you to state in your own language the vear in 
Which you fix the improvement of which vou have spoken, and, if 
you cannot fix the vear, then state from what fact, circumstance, 

occurrence, or act in your knowledge you aseribe that 
127 ~—sinerease in the water supply. 
A. I ean’t name dates to you, sir. 

Mr. Farrar states to the court that this witness is unwilling, and 

asks permission to put direct questions. 


By the Wirness: [| would like to state to the court that T haven't 
kept pace with the water-works company. T have conversed with 
Mr. Toby when he was in the company, and T have conversed with 
Mr. Gardiner as to the water-works company and the water sup- 
ply, but I have uever committed those things to memory. L have 


‘enough to do to attend to my own business. 


By the Courr: 

(Q). Is there anything more important connected with your depart- 
ment than the water with which you extinguish fires ? 

A. No, sir. 

Q. Then why do you say the water supply furnished the city Is 
not connected with your business ? 

A. I may have misunderstood the attorney’s question. [thought 
he attempted to connect the water-works company with the fire de- 
partment. 

By Mr. Farrar: 

Q. Is it nota fact, Mr. O’Connor, that the improvement which you 
say vou lave noted of late vears in the water supply furnished to 
the city of New Orleans by the water-works company dates from the 
construction of the stand-pipe of the New Orleans Water Works Co. 
and the system of pumping directly during the day into that stand- 
pipe ? 

A. I answered yes very plainly. 
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Q. Now, let us get down to that point. You date this in- 
128 crease in the water supply or improvement, as you call it—in 
the water supply from that occurrence ? 

A. Yes, sir. 

Q. Now, | ask you do you know during whose administration of 
the water works that system was established of pumping into the 
stand-pipe. 

A. I believe it was under Mr. Toby’s administration. 

Q. Then you date the improvement in the water supply from the 
administration of the water works by Mr. Toby? 

A. Yes, sir. 

Q). Now, L ask vou to compare the water supply as supphied dur- 
ing Mr. Toby's administration of the water works with the supply of 
water furnished the city during Mr. Gray’s administration and at 
present, as to pressure, conditions of pressure, and mainer of pump- 
ing, and state if there is any dillerenece between one administration 
and the other: and, if so, what. 

A. Conscientiously speaking, | would like to answer these ques- 
tions ina very truthful manner. [don’t want to answer any ques- 
tion but what IT can answer trathfally. [don’t want to answer any 
question but what [ can answer truthfully and intelligently. [can't 
answer that question. 

Q. Why not? 

A. Because, sir, I don't remember the pressure furnished at night 
or by day by Mr. Toby. | Incidents have occurred under Mr. Toby’s 
administration where | had not sufficient pressure at night and also 
in the day, and the same incidents have occurred in this administra- 
tion. 

Q. Tam not directing your attention to incidents—partic- 

129 ular incidents of deficiency. lam directing your attention to 

the general method of pumping and general service ; the press- 

ure at night and during the day during Mr. Toby’s administration 
as compared with Mr. Craig’s administration. 

A. Well, | have always had complaints to make under both; 
neither one has been satisfactory. Now, to make a comparison be- 
tween them I can't very well do it. 

Q. Mr. O'Connor, the gist of this case is the comparison of the 
water supply furnished by the New Orleans Water Works Co. to the 
citv of New Orleans under the contract for the years 1885, 786, 787, 
85, and so on, as compared with the water supply furnished by the 
New Orleans Water Works Co. under its charter to the city of New 
Orleans from the vear ISS] to S54. Now, | ask you, sir, as a per- 
son who ought to know, whether or not there has been any differ- 
ence in your observation, any general difference or any particular 
difference, between the general water supply furnished from 1881 to 
1885 and from 1885 to ISSS; and, if so, what that difference is and 
what is it due to. 

A. All the difference is, so far as T know, that under the previous 
administration the water sapply at “night was fairly good and the 
present water supply at night is not so good, 

Q. Then the water supply under the present administration at 
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night is not as good as it was under the Toby administration prior 
to 1885” 
A. No, sir; I think not. 
Q. Now, sir, compare the general water supply under the two ad- 
ministrations during the day. 
150 A. I think the present watersupply is better. ‘There is more 
head of water. 

(Q). In what respect ? 

A. In the supply throughout the city. 

Q. Do vou mean to say in the average head maintained ? 

A. It must be in the average lead or we couldn't get the quantity. 

(). Do you keep a record of the daily lead? 

A. No, sir; | only know by practical operations, by placing a lead 
of hose into a building without any engine. That we have oceasion 
to do at times. 

Q. Were you not present at a meeting of the city council very 
lately with reference to the water supply furnished the city ? 

A. I had a conference with the fire committee of the city couneil ; 
yes, sir. 

Q. What complaints did you make to that committee ? 

A. Il complained that the city was inadequately supplied with 
water; thai the mains were not sufliciently large. | recommended 
that the small mains should be taken out and large mains sub- 
stituted, for the reasons that upon the small mains on streets run- 
ning at right angles from the river we Were sometimes compelled to 
put on a three or four inch pipe and couldi’t get an adequate sup- 
ply of water, whereas if the mains were Increased they would give 
us an adequate supply. IL further recommended that the mains be 
put in. 

Q. Did vou complain of the entire inadequacy of the water 
151 supply at night’ 

A. No, sir; I complained that there was no suflicient 
pressure at night. The point T raised in my argument was that if 
ninety pounds of pressure was put upon the small mains it would 
give us a better supply than forty or sixty pounds. 

(). Ilave vou not from time to time, in your capacity as chief en- 
gineer of the fire department, complained since 1550 of the insufli- 
ciency of water supply in the city? 

A. Yes, sir; that was brought about by the faet that the greater 
part of this city, possibly two-thirds of it, has no protection from 
fire—no water mains. We have to de pe wd alimost entire ly upon the 
cisterns used for domestic purposes and the water from the gutters, 
It works a great hardship on our department from the bad con- 
dition of the streets and then finding no water to work with. That 
has induced me from tite to time to try to induce the city govern- 
ment to provide money to extend those mains. 

Q. What kind of water is now furnished from the matns ef the 
New Orleans Water Works Company? 

A. River water. 

(Q. What sort of river water—clear or filtered ? 

A. No, sir; not filtered; it is in its crude state. LVermit me to 
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qualify that answer. When I say it is not filtered I mean IT judge 
suv from its appearance—from the appearance of the water falling 
from the pipes. I know that there is a great deal of sediment in 

the pipes as it passes out of them, and from that fact [ come 
152. to the conclusion that the water is not filtered. 

Q. Don’t vou know, sir, of your own knowledge that tho 
water supplied by the New Orleans Water Works Company 1s 
pumped directly from the river into the mains during the day, and 
from there pumped into the reservoir at night, and supplied from 
the reservoir through the city by ordinary pressure ? 

A. IT might say yes to that question. I don’t think any change 
has taken place since I visited the works. 


Cross-examination by Mr. Beck witit: 


Q. Mr. O'Connor, is it not true that for the purpose of extinguish- 
ing fires for the pressure necessary to throw water upon the fires you 
depend upon your fire-engines ? 

A. Yes, sir. 

(). That is, for the pressure necessary for throwing water high, 
you depend upon your steam-engines ” 

A. We depend entirely upon our engines in this city. 

(). Your capacity to throw water on a high building depends 
upon the pressure from your sleam-engines and not upon the 
pressure from the water works ? 

A. Yes, sir. 

(Q). Now, then, if there is an adequate supply coming to your en- 
gines through the mains, the pressure from the water works Is a 
matter of small importance, so faras vour engines are concerned, so 
long as the quantity is sufficient ? 

A. It makes no difference at all, sir. 

(). Then, so faras extinguishing fires i the city of New 
133 © Orleans is concerned, since the introduction of steam fire-en- 
gines the question of pressure on the mains would only 

affect the rapidity or quantity of water delivered, would it not? 

A. That is all, sir. 

Q. So that if the quantity delivered to any locality was adequate 
it would be immaterial to the fire department what the pressure 
was from whence it came, would it not? 

A. Yes, sir. 

(). Now, do you remember orcan you estimate about the capacity, 
the average capacity, of the steam fire-engines in use in the depart- 
ment to throw water per minute, in gallous ? 


‘. Well, that would depend upon circumstances—first, upon the_ 


velocity under which the engines are operated, and, second, it would 
depend upon the discharge opening. 

(). Tam speaking about the service at fires. 

A. We keep no record of that, sir; but, Judging by an engine 
working at a velocity of 150 revolutions and working through an 
inch and an eighth nozzle, we would calculate about 150 gallons, or 
something like that. 
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(). That would be the average? 

A. Yes, sir. 

(). Now, take, for instance, an eight-inch main at a pressure, say, 
of twenty-eight feet, about how many enemMes would tliat supply in 
the average service ? 

A. An eight-inch main, under twenty-eight feet pressure—well, 
that would supply from four to five engines. 

Q. That would about exhausi the capacity of the main? 

A. Well, that is another question we would lave to con- 

134 sider. That would depend upon the speed and sizeof the 

engines. Ofcourse three engines would exhaust it in a very 

short time with inch and a half nozzles; but by reducing the size 

of the nozzles, which we are often compelled to do, we could supply 

five engines. We have to regulate the speed of the engines by the 
quantity of water we receive. 

Q. But five engines in that case would throw about as much water 
as four in the other? 

A. Yes, sir. 

Q. Can you tell as precisely what you mean by the terms “ Inad- 
equate water supply “—whether vou mean that there are not enough 
mains down or that the mains are not large enough, or whether the 
mains that are down are not properly supplied with water? 

A. I base that term upon the fact that [ consider that many of 
the mains throughout the city are not sufficiently large in size, and 
that the mains should be extended in different directions in order 
to supply dilferent localities with water. 

(). Now, vou don't know, do vou, or dont remember, at any time 
since the water-works company went into possession, of any large 
mains being taken up and their place being supplied by small 
mains, do you? 

A. No, sir; I don’t know of anything of that kind. 

Q. Then, what you wanted to say was that in planning the syvs- 
tem of distribution of water throughout the city that system was not 
so planned as to give it an adequate conducting capacity 7 

A. No, sir; I never did consider that It was properly 

planned. 
ai) (). What effect, ifany, upon the distribution of water ot 
the laving of the large pipes from the stand-pipe down through 
Camp street and through Chartres down to Esplanade street ” 

A. Well, if the pipe was connected it would give more water—a 
larger supply of water. 

(). Dv you remember whether prior to the transfer of the water 
works to the water-works Company the reservoirs were Ih coord 
condition up there at the works ? 

A. No, sir: I don’t remember. 

(). Do you know whether the sVstem of feeding the matns at that 
time was by pumping into the reservoirs and falling from the res- 
ervoirs Into the mains ? 

A. Yes,sir; that was the system—-pumping into the reservoir. 

(). Then, you think that system was changed some time during 
Mr. Toby’s time, by pumping directly into the mains ” 
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A. Yes, sIr. 

Q. Is it not true that mains upon which there is no great contin- 
ual draft of water are apt to get filled and their capacity lessened 
for a while by sediment ? 

A. Yes, sir. 

Q. That, I suppose, would obstruct the flow of water through 
those mains for a while after the engines were first put on, would it 
not, if you had occasion to use those mains for the extinguishment 
of fires? 

A. Yes, sir; sediment has obstructed the flow of water frequently. 

Q. Now, will you state to the court how you use four or five en- 

gines ata fire where there are not that number of fire plugs 
156 or hydrants or wells in the immediate vicinity ? 

A. Well, we would dam up the gutters by means at our 
command, place the suction in the gutter, and open the plugs from 
the front, and if it is a considerable distance we place an engine on 
the front to force the water. 

Q. Under that svstem you get all the service you can out of all 
the hydrants that will throw water into those gutters? 

A. Yes, sir. 

Q. Will you state to the court whether or not that involves a 
waste of water—that is, whether it is true that considerable water 
under such a system must get away without being used ? 

A. There are many times when we don’t get a suflicient supply, 
but when there is considerable water flowing more or less is wasted ; 
that is true. 

Q. Then, under the system you are speaking of vou sometimes 
get water beyond the limits of the immediate mains that are on the 
streets running back from the river? 

A. Yes, sir. 

(). Now, about this bell at thetpumping works; isn’t it true that 
when that bell was put up it was put into the general system of 
alarm bells, such as you have in your engine-rooms, indicating the 
station where the alarm came from ? 

A. Yes, sir; that bell was connected with the general alarm sys- 
tem: whenever an alarm struck they received it in’ the water 
works. 

(). As vou received it in the engine-house ? 

A. Yes, sir. 

(). Now, have you any sort of an idea or ean you tell what 
137 ~~ the increased rate of flow would be through a given pipe as 

between fifteen feet pressure and the twenty at which you 
have ealculated it? 

A. No, sir. 

(). Will you state whether vou have anywhere connected with 
your — or any apparatus under your control that shows the pressure 
or the mains in the water works” 

A. We have not; we have no means of getting the pressure but 
on the engines. | 

(). Just state how it is that a single fire-engine is attached to a 
plug, where it is attached directly to the plug and set to work—that 
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is, Where the suction is screwed on so as to make a joint with the 
plug. 

A. You want to know the means by which it is attached ? 

(). Yes. 

A. One end of the suction is attached to the opening of the pump, 
where is employed a rubber joint, making a perfect joint, and the 
other end is attached to the plug in the same manner. 

Q. The pump, then, is in the system ? 

A. Yes, sir. 

(). Now, do you take your pressure before you start to pump ? 

A. No, sir; when the pump is in action. 

Q. Then, your gauge shows you what the pressure in the air 
chamber is resulting from the pressure on the engine, but not what 
the initial pressure was ? 

A. No, sir. 

Q. So that you have no facility of knowing what the press- 
158 sure on the mains is, excepting from its effect in the flow of 
the water or in the quantity that comes to you? 

A. No, sir. 

Q. Now, in the case of the fire-wells there, the engines pick it up 
without pressure ? 

A. Yes, sir. 

(). Then, the only means you have of judging the pressure would 
be the rapidity with which the wells filled or the question whether 
they supplied a number of engines ? 

A. We can’t arrive at the pressure on the pipes—it is all guess- 
work. 

(). Does it not sometimes happen that by hurry or carlessness, or 
something of that kind, the valve is not fully opened ? 

A. Well, in one or two instances that has happened, but it is very 
seldom ; it is a very rare thing. 


Epwarp Tony, being duly sworn as a Witness for plaintitfs, testi- 
fied as follows: 

Direct examination by Mr. Farrar: 

(Q). What is your present position, Mr. Toby? 

A. Cashier ef the Canal Bank. 

(). Did you ever have any connection with the New Orleans 
Water Works Company ? 

A. I was president of the company for about four vears. 

@. From what date to what date? 

A. From 1578 to 1882. 
oY) (). At what period did you retire from the presideney of 
the company ? | 

A. I don’t recellect exactly whether it was July, ISS, or July, 
S82. [I think it must have been 1582. 

Q. What, during the time of your presideney of the water works 
company, Was the system in force relative to the operation of your 
pumping machinery and the supply of water te the city during the 
day and during the night ? 
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A. Well, the pressure was put on in the morning about six 
o’clock—that is to say, we pumped direct into the mains until six 
o’clock in the evening, and then the water was pumped into the 
reservoirs, When the pressure came from the reservoir and not direct 
from the pumps. 

Q. Then, you pumped in the mains from six o’clock in the morn- 
ing until six in the evening, and from six in the evening until six 
in the morning? Where did the city get her water from ? 

A. From the reservoir. 

Q. How long did you pump in the reservoir, until you got them 
full, and then stop the machinery ? 

A. When there was any demand for water. 

Q. Did you operate your pumps from nine o’clock at night until 
three o’clock in the morning ? 

A. Very seldem. 

Q. On what oceasion did you operate them during that time? 

A. I can’t remember. 

(Q). I mean what was the cause of your operating your pumps ? 

A. I don’t recollect, unless it was in case of a conflagration. 

QQ. I don’t ask you to give me any specific occasion during 
140 ~~ that time, but only if vou did to state what was the cause or 
reason of your so operating them. 

A. I can’t see any reason uniess it was a large conflagration. 

Q. What average lead of water did you maintain during your 
administration of the New Orleans water works during the day, by 
pum»ing ? 

A. Well, when I took charge there was very little lead ; it aver- 
aged about twenty-three feet. After IT put in the large distributing 
mains I kept an average, I think, of from sixty to seventy feet lead 
in the day. 

Q. By the large distributing mains you mean those mains put in 
in vour administration of the water works, the details of which are 
set forth in your reports to the company ? 

A. Yes, sir; the Camp-street main and others. 

(). Who erected the stand-pipe at the water works? 

A. It was erected in my administration, under the supervision of 
Moses Lane. 

Q. When did you begin to use that stand pipe ? 

A. As soon as it was completed. 

Q. Do you remember what year that was ? 

A. It must have been before I left the company. I don’t recol- 
lect exactly. 

@. Then, understand your testimony to be that after the erection 
of this stand-pipe and its connection with the large distributing 
mains laid under your administration, and after you commenced 

the system of pumping during the day into that stand-pipe 
141) =you maintained during the day an average lead of from sixty 
to seventy feet ? | 

A. Yes, sir. 

(). What average lead did you maintain at night ? 

A. ‘That is regulated by the height of the water in the reservoir. 
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I believe it was twenty-eight feet if it was full, and, if not, something 
less. ‘Twenty-three or twenty-four feet, I think, would bean average 
lead to put it at. 


Cross-examination by Mr. Beckwirn : 


(). Do you know, Mr. Toby, whether when the works were trans- 
ferred to the company by the city the pumps was connected se as to 
pump directly into the mains or into the reservoir ? 

A. Either way; by closing down the gates of the reservoir you 
could pump directly into the mains. | 

(Q). What was the system you found in use when you took posses- 
sion of the works ? 

A. Pumping into the mains in the day and into the reservoir at 
night. 

Q). What was the stand-pipe put up for? 

A. ‘To regulate the pressure and make it more even, and it acted 
as a kind of safety-valve on the engine. 

(). Where was the pressure registered or recorded ? 

A. In the engine-house and at the oflice in the city. 

(). Was there any set of books kept in which it was recorded ? 

A. I think not. 

(). Who was superintendent of the works then and directly con- 

nected with their operations ? 
142 A. I was. 
Q. You acted as superintendent and president ? 

A. Yes, sir. 

Q. What gauge of pressure did you hayve—mercury ? 

A. Yes, sir; a mereury gauge at the office on St. Charles St. and 
one at the engine-room. 

Q. Who operated the engine? 

A. Mr. Bloomfield. 

(). Who else was there? 

A. I think aman named Easton; there were two assistant en- 
gineers. 

Q. You den’t know what the pressure was at the works ? 

A. Oh, yes; I used to go to the works. 

(). You took no record of it ? 

A. No, sir. 

Q. And you are speaking from memory at this time? 

A. Yes, SIT. 

Q. You had the cement mains, or what was known as the cement 
mains, removed at that time ? 

A. I remember they were, because they would not stand the 
pressure. : 

(). Are you certain the pressure was carried to seventy feet? 

A. Lam pretty well satisfied of it. I madeseveral tests. 1 made 
one with Mr. O'Connor and others on Poydras street, and threw 
water over the Moresque building. 

Q. What was the pressure generally carried ? 

A. I think sixty to seventy feet. 
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Q. How much pressure did it take to overflow that mercury 
145 gauge in your oflice? 
A. I can’t teil you. 
Q. Did it ever overflow while you were there? 
A. No, sir. 
(). Wouldn't it overflow at sixty feet? 
A. No, sir. [I am certain of that. 
Q. What was it gauged at? 
A. I can’t tell vou. 
Q. What kind of gauge was it? Ilow was it attached to the 
mains? 
A. It was attached by lead connection. 
(Q). What was the principle under which that gauge operated ? 
A. I can’t tell you. 
Q. You got your impression from that gauge ? 
A. Yes, Sir. 
by Mr. Farrar: 
Q. Do you mean you got your entire impression from that 


gauge ? 
A. No, sir; I had that gauge and another gauge. 
By Mr. Beckwirni: 
Q. Where was the other gauge? 
A. In the engine-house. 
Q. What kind of a gauge was that? 
A. The same kind. During Mr. Lane’s t:me the pressure was 
tested with a string gauge. 
By Mr. Farrar: 
Q. You are certain, as you stated, that after these cement mains 
were removed and the stand-pipe erected and the system established 
of pumping into the stand-pipe that a pressure between 
144. sixty and seventy feet was maintained as a rule during your 
administration ? 
A. Yes, sir. 
(). It was your business to know that? 
A. Yes, sir. 


Counsel on behalf of the city of New Orleans offer, produce, and 
file in evidence all of the testimony and documents introduced and 
filed herein in behalf of I. Conery, Jr, e a/s., the original plain- 
tiffs herein. 

Counsel for the original plaintiffs, Ek. Conery, Jr., ef als., object to 
the city of New Orleans making any offer of testimony in this 
case on the ground that the amended answer, in response to which 
this testimony and evidence is offered, tends to change the issue in 
the ease and upset the orderly conduct of the case as provided in 
the code of practice, and for that reason only this offer by the said 
city of New Orleans should be excluded. 

The defendant, The New Orleans Water Works Co., objects to the 
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evidence as coming from the city of New Orleans as it has objected 
to the evidence coming from E. Conery, Jr., ef a/s., reserving all of 
the bilis of exceptions and objections that have been taken to said 
testimony and insisting upon allof the estoppels that the law places 
upon the city of New Orleans in reference to its position im the 
litigation and as a party to the contract attacked in this ease. 
1-45 The court is of opinion that, in so far as the original plain- 
iiffs in this case are concerned, it ts COmMpecenl for the city of 
New Orleans to change the position originally taken by it by the 
filing of a general denial and to come into court and admit all of 
the allegations contained in plaintiils’ petition, thus abandoning 
the defense originally made: but that in so far as the codefendant, 
The New Orleans Water Works Company, is concerned, the city of 
New Orleans having originally committed itself to a denial of all 
the allegations contained in plaintifls’ petition, the rule of practice, 
aside from any question of cstoppel, ought to preclude the city from 
how changing its position by its pleading so as to aflirm as against 
its codefendant, The New Orleans Water Works Company, that 
which the said city of New Orleans is on record in this suit as deny- 
Ing. ITence the court deems it sufficient to hold that, as the said 
city has no right gue ad its codefendant to amend its general denial by 
aflirming now that which it formerly denied, the court considers it 
Incompetent for the said city to offer evidence in support of plead- 
Invs Which themselves are inadmissible. These reasons, taken in 
connection with the reasons the court has heretofore given upon 
cognate questions Which have been raused, are deemed sullicient for 
excluding the testimony which has been offered in behalf of the 
citv of New Orleans, it not being the intention, however, of the 
court to hoid that the city would be estopped in another 
146 proceeding from setting up matters contalned in the supple- 
mental pleadings herein filed, the basis of the ruling not 
being predicated Upon thie estoppel urged bv the New Orleans Water 
Works Company. 

To which ruling of the court the citv of New Orleans excepts and 
reserves this note in licu of a bill of exceptions, and annexes hereto 
as part hereof all of the said evidence and testimony. 

The original plaintiffs having now closed their case, and the 
defendant being about to offer evidence in support of its answers 
filed herein, the plaintiils move the court to compel the defendant, 
The New Orleans Water Works Co., to elect between the aver- 
ments of ifs original ihhswer and the auvermecnuts of its cline tiled ana 
supplemental answer, and to declare whether or not it proposes to 
stand upon the defense stated and averred in the original answer— 
that the water-works Co. had never lawfully and properly accepted 
act o6 of the acts of ISS4d,and that said act 56 of the acts of ISS4 
Was not material to the validity of the contract attacked In this case, 
the said contract having a basis to rest upon independent of said act 
56 of the acts of ISSh, or whether it proposes to stand upon the 
averments contained in its amended and supplemental answer 
wherein it is averred that it has accepted act 56 of the acts of ISS4, 
that ordinance 909 and the contract made thereunder are based 
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upon said act and the same are valid. In support of this 

147) motion the movers refer to and make part of this motion 
the original answer and the amended and supplemental 
answer of the defendant, Phe New Orleans Water Works Company. 
The city of New Orleans asks leave to join in the above motion. 


Dy the Court: The rule, as established Iyy the supreme court in 
this State, to the effect that the better practice is to raise questions 


of a character similar to this upon objections to the introduction of 


evidence rather than upon motions to strike out pleadings Is a per- 
fectly well-established rule whieh [ have no disposition or desire to 
depart from. It is il rule—one which applies hore particularly to 
cases 1p which the alleged inconsistent positions are assumed In 
different pleadings rather than to such cases where the atleged 
Inconsistent positions are assumed in the answer or petition, as 
the case might be. For instance, it may well happen that a plain- 
tiff in filing his suit will allege in the same petition two Incon- 
sistent grounds of action, and in that ease | apprehend the proper 
practice under our rule would be to call upon the plaintiffs to 
elect between those two inconsistent grounds of action set up at the 
same time in the same paper. The same thing may be said In re- 
gard to a defendant — sets up inconsistent defenses in the same 

cdhswer, It seems tome that would be no eood reason, under 
148s tthe same circumstances, at all events, why such defendant 

should not be ealled upon by the plaintilf to elect as between 
the two Inconsistent defenses set up in the same answer, and more 
especially would this be the case if the one or the other of the de- 
fenses was not of such a character as would necessarily involve the 
introduction of evidence in its support, because if such defenses do 
not involve the necessity of Introducing evidence the opportunity 
to raise the question as to the right of the defendant to urge such 
inconsistent defenses pon the otter of evidence in) support of it 
would never arise, ahd, conse quently, if the rule be applied that such 


questions Call only be raised Upon) objections to the introduction of 


evidence, the plaintitl would be deprived entirely of lis rivhit Lo 
challenge the propriety of the pleadings, 

Now. | understand the rule of practice in this State which re- 
quires that pleadings shall be consistent and not contradictory to 
euch other to apply as well to the pleadings of the defendant in the 
ease as to the pleadings of the piaintilf, because, as has been re- 
marked by one of the counsel, matters of averment are fre quently 
set up by way of defense. There is no replication under our law 
and the same reason which exists for applying the rule requiring 
pleadings to be consistent to the plaintiff also exists in the applica- 


tion of that rule to the defendant. If the inconsistent positions of 


the defendant in the case are assumed merely in argument 
149) = =asa matter of course the right of the plaintiffs in the case to 
demand that these positions should be made consistent with 
each other is also a maiter that rests entirely in argument. They 
can demand it in argument. The court has no right to control the 
argument of counsel, and therefore cannot require counsel to make 
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his argument a good, logical, or a bad argument. Ile miakes his 
argument to please himself; but when it comes to a question of 
pleading, a question of the right of the litigani to appear in court 
and to sav in one document which he files by way of defense one 
thing, and in another document which he tiles by way of defense to 
the same suit another thing, [ think, under the liw governing 
practice In this State, the court has the right to reygaire that he 
shall determine between the one or the other of the two. 

Whether that power of the court ought to be exercised upon a 
motion requiring the defendant to elect as between one or the other 
of the defenses, it seems to me, would depend somewhat upon the 
circumstanees. If, in other words, the position which is complained 
of as being inconsistent with the original position taken up by the 
defendant in the case is such a position as will mot necessarily in- 
volve the introduction of evidence, why, then, the right of the plain- 
tiff at the beginning of the defense certainly ought to exist In some 
shape or another to challenge the defendant's right to stand upon 

the two positions alleged to be contradictory with cach 
150) other. 

In this particular instance the eourt is of opinion that the 
two answers which have been filed by the defendant in this case, 
and upon which this motion to require it to elect is predicated, are 
inconsistent and contradictory with each other. 

[In the original answer, as the court understands it, the defendant 
sets up that the acts of the Legislature In question (No. o6 of TSS 4) 
could not become operative In so far as to effect chiny ¢ hange or mod- 
ification in the charter of the defendant company, unless accepted 
by the action of the corporation acting through its mcmbers—a 
naisjority of the stockholders; and it is also set Up, as the court une 
derstands 1t in that answer, that there has been no such acceptance 
of that act. 

The court anderstands the substance and meaning of this original 
answer to be that the rights anid obligations of this defordant com- 
pany could not be affected by the act of the Legislature in question 
with respect to the matter tu CONLPOVErsY, niiless that act had been 
accepted by the COMPANY In the mannertndicated, that theaet had 
not been so accepted, and that those rights and obligations of the 
defendant company had not therefore been affected by that aet of 
the Legislature; and, as a second proposition specifically set) forth 
In that answer and growing out of the first, that the act of the 

Legislature in) qnestion was therefor wholly material te 
151 the validity of the contract which ts attacked In this ease, and 

that the contract therefore stands as a valid contract tnde- 
pendent of any validity or virility derived from: said: act of the 
Legislature. This is what the court understands to be — meaning of 
the original answer filed in this case. The court understands the 
meaning of the supplemental unswer to be that Ih reason of the 
effect upon the relations between the city of New Orleans and the 
defendant company produced by the decision of the supreme court 
of this State In whieh it was beld that the amount of taxes annn- 
ally assessed agialnst the defendant COM pany aud collected should 
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be held as an equivalent for the amount of water which the defend- 


ant company was obliged to supply by its charter to the etty of 


New Orleans, the parties concerned—that is to say, the city of New 
Orleans and the defendant company acquiesced in, if they did not 
promote the passage of, act o6 of ISS4, and in the ordinance of the 
common council of the city of New Orleans, which is said to have 
been passed pursuant to the authority of that act and made the 
contract which is here attacked as a part anid as a conclusion of the 
one general arrangement for the settlement of the relations between 
the city of New Orleans and the defendant company upon a basis 
other than that established by the supreme court to which | haye 
referred, ‘The court understands this second and supplemental 

answer to setup act No. o6 of TSStas one of the features, 
152 factors, and links in the arrangement which ultimated in the 

contract which is here attacked ; and whuolst it may not and 
probably does not necessarily follow in construing this supplemental 
answer that this act of the Legislature is relied upon as the only 
source of authority forthe contract in question, it is nevertheless true, 


as the court believes, that the act Is set up as one or a source of 


authority for said contract, whereas in the original answer the court 
understands it to be distinctly asserted that the act In question Is 
Wholly immaterial to the contract, was never wecepted by the de- 
fendant company, and hence has no effect upon the rights and obli- 
gations of the defendant company. These two positions the court 
considers as inconsistent with each other. Phe court is of opinion, 
Inasmuch as the defendant nav HOt see fit to offer evidence with 
regard to any fact sct up in the supplemental answer inconsistent 
with the matters,as under those circumstances the plaintiffs will not 
have an opportunity of raising the question which is here raised by 
Way of objection to the introduction of evidence, that it is COnNpPe- 
tent jor the plaintiffs at this time, at the opening of the defense, to 
challenge the consistency of defendant’s pleadings and to invoke 
the ruling of the court Upon thie question as to whether or not the 
defendant, having appeared in court and filed the original answer, 
which is of record here, can by means of a supplemental answer 

change the Issue as it Was originally contemplated and take 
153) another postiion than that which was originally taken, or, 

the plaintiffs not choosing to put the question in that form, 
it Is equally Competent for them to CLVe to the defendant the cholce 
as is done in the motion to elect, thus giving to the defendant the 
privilege of saving that it will stand upon the position originally 
taken or that it will stand upon the position taken in the supple- 
mental or amended answer, 

The court therefore thinks that the defendant onglht to be required 
to elect, first, whether it stands upon the position that act 56 of ISS 4 
Is operative aus to its rivhits atid obligations under its charter and 
under the contrace which is attacked in this case, and whether it 
has accepted or has not accepted said act of the Legislature in such 
manner as to be bound by its conditions: second, whether it relies 
Upon sald act 56 of ISStas material to the validity of the coutract 
attacked or not. | 
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To which ruling of the court counsel for defendant except and re- 
serve this note in lieu of a bill of exceptions. 


Testimony apd Note S of ki idence Tike i ne Ope i Court (iil ii half of Lhe- 
fendants on January 1Gth, SSO, ond Filed January 28th, ISS’. 


Civil Distriet Court for the Parish of Orleans. 


154 I. Coneny, Jr., ef al. ) 
= ve. . No, 15774, Division “ C.” 
N QO. Water Works Co. | 


_ 


Note of evidence. 


Counsel for the defendants offers in evidence: 
| Ist. Theactof the Legislatureof the Stateof Loutsianaof date —— 
1, 1855, entitled “An act to Incorporate the Commercial Bank of New 


Orleans undertheagreement.” Atthe request of counsel forthe plain- 

tiffs, counsel for the defendants states that this act Is offered for the 
| purpose of showing the relation between the City of New Orleans 

and the New Orleans Water Works Company and the plaintiffs as 
: 


a part of the evidence. 
*Ynd. An attested COPY of the notarial aet petssed before Andrew 
Tero, Jr., notary public, on the 1th day of January, 1869, between 
the city of New Orleans and the Commercial Bank of New Orleans, 
marked deft “A” 
ord. The charter of the city of New Orleans, known as the charter 
of 1S70, being act No. 7 of the acts of ISTU, extra session, and all the 
acts amendatory to the same. 
4th. The existing city charter, being act No. 20 of the acts of 1882, 
and all acts amendatory thereof or relating thereto. 
oth. Act No. 135 of the acts of ISSO, entitled “An act to liquidate 
the indebtedness of the citw of New Orleans,” and so forth. 
Loo Gth. Act No. G7 of the acts of ISSd amending said act No, 
153 of the acts of ISSO, last offered im evidence. 
wth. The entire record in the case of The Board of Liquidation of 
the City Debt vs. The New Orleans Water Works Company and City 
of New Orleans, No. 16158 of the docket of the civil district court, 
and the transcript thereof, being on file in’ the clerk’s office im the 
supreme court of the State of Louisiana,at New Orleans, under the 
@ docket number YSI6 of the docket of that court. It is understood 
that in case of an appeal the transeript and record need not be copied 
into the record when taken to the Stlprenie court: that the record 
> already on file shall be used in that court. 
] Sth. An attested COpPV ol the original bili of complaie In the case 
of The City of New Orleans vs. Jolin A. Morris and others, No. S813 
of the docket of the circuit court of the United States for the fifth 
cireuit of the late district of Loutsiana, now the eastern district of 
Louisiana, m’k’d deft © D& 
Sth. The official printed report of the department of water works 
and public buiidings of the city of New Orleans from December 9th, 
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1876, to December, 1877, being the official printed report, marked 
deft “ C.” 
By Mr. Farrar: What is the object of offering this last docu- 
ment; what is its relevancy ? 
By Mr. Beckwirn: It is offered to show the exact relation- 
156 ship of the parties at the time of the transfer of the works, 
and as proof tending to disprove the proof offered here or 
sought to be offered by the plaintiffs that this bargain of the city of 
New Orleans was an unconscionable bargain, because the benefits 
had all been with the water-works company and the burden ail on 
the city. 


Counsel (Mr. Farrar) objects to this evidence upon the ground that 
it is utterly irrelevant. 

The court is of opinion that the document offered in evidence, 
being a report as to the condition of the water works at the time 
that said water works was the property of the city of New Orleans, 
is admissible in evidence for the purpose of meeting the proof which 
has been offered on behalf of the pletntifl’ as to the quantity of 
water furnished by the water-works company during the past twenty 
or thirty years. 

The court is further of opinion that, in so faras the objections urged 
against its admissibility for any other purpose than that just stated 
by the court are concerned, the ends of justice will be met by hold- 
Ine that these objections should be to the effect of the document 
offered. 

To which ruling of the court the plaintiffS reserve a bill of ex- 
ceptions and make this note on the record in lieu of a formal 

bill. 
157 Counsel for the defendants offers in evidence the attested 
copy of the notarial act of transfer and sale of the water 
works from the city of New Orleans to the defendant company, 
passed before G. Le Gardeur, Jr, April 9, 1878, marked deft * D.” 

Lith. A certificate, under the seal of the water-works company, 
showing the total number of shares of the company to be twenty 
thousand (20,000) shares, m’k’d def?t “ X.° 

12th. A certificate showing the total number of shares of stock 
in the books standing inthe name of the board of liquidation of the 
city debt to be 3,920, m’k’d deft E” 

loth. A certificate showing the total amount of money paid by 
the defendants to the city of New Orleans for taxes since ISS4, 
marked deft © [7 

l4th. The certificate showing the total amount of dividends paid 
to the city of New Orleans and the board of liquidation on said 
shares of stock from April ldth, 1855, down to the present time, 
marked def’t “G.” 

idth. A printed document containing attested copies of the city 
ordinanecs granting the right to individuals and corporations to lay 
pipes to the river since 1S79, marked def’t “ XY 

Connsel for the plaintiffs objects to the last offer upon the ground 
that it is entirely irrelevant to the issues of this case. 
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Counsel for the city of New Orleans joins in the objection made 
by Mr. Farrar. 
15S The court sustains the objeetion, being of opinion that the 
ordinances offered in evidence are irrelevant to any issues in- 
volved In (ils ease. 

To which ruling of the court counsel for the New Orleans Water 
Works Company excepted, and then and there produced the doen- 
ment offered, marked © I,” and asked that the same be filed and 
identified and made part of this bill of exceptions, and which 1s 
done accordingly. 

By Mr. Wau: This statement to be taken in lieu of a formal bill 
of exceptions. 

16th. The defendant, The New Orleans Water Works Company, 
offers an attested copy of the ordinance No. 5257, council series, ap- 
proved October 26th, ISSS, marked deft “ KA” 

Counsel for the plaintiffs objects as irrelevant to the issues of this 
case, the court having already ruled that the city of New Orieans Is 
Incompetent to change her position In this matter on the exception 
of the defendant. 

The court admits the document. 

To which ruling of the court the plaintiffs except and reserve 
this note in lieu of a formal bill of exceptions. 


Mr. Frask N. Burver (oath waived by counsel). 
Direct examination by Mr. Beckwirtt: 

Q. What relation, if any, did yon hold to Mr. Blane? 

A. Well, sir, we were—do you mean professional relations ? 
}5o () Yes, sir. 

A. We were partners at law—partners in this case for 
awhile—and the business that came into the concern was on the 
joint benefit of Blane & Butler, and for awhile we were partners in 
hame exceptin certain suits. Incertain suits we put them upon the 
firm docket and enjoved them mutuaily and equally. 

Q. Did you or not occupy the same ollice up to the time of his 
death? 

A. Yes. sir: from, | think, October, ISS2, or October, 1SS5. 

(). Do you know whatever became of the papers of Samuel VP. 
Blane at the time of his death—papers relating to his business ” 

A. 1 was one of the executors of his will, and with Mr. Jules 
Blane, his father, administered his estate as it was closed and turned 
over to his widow and children. 

Q. Do you know where the papers relating to his professional 
business are or ought to be? 

A. They are in my office, and have been there ever since his 
death—all that I know of. 

(). Have you made any search or examination among his papers 
for a written memorandum of the business relation between him 
and Mr. Houston relative to the tax suits and services for him relat- 
ing to the water works ” 


SO THE CITY OF NEW ORLEANS ET AL, &¢., VS. 


A. Yes, sir; [have. At your request I instituted a search for the 
document. 

GQ. ‘To what extent did you make that search ? 

A. As thorough as [ think it could be made. IT went through 

every paper in his private safe and failed to find it there. 
160 LT then examined the papers in the pasteboard packages en- 

dorsed in matters connected with the New Orleans Water 
Works Company for contracts and so forth, and also in an envelope 
endorsed KE. Conery versus The New Orleans Water Works Company, 
and failed to find a written agreement there. 

Q. During yourexamination of his papers as executor or admin- 
istrator under his will did you ever come across it? 

A. Not to my knowledge. I have no recollection of ever having 
seen it In my life. 

Q). Do you know of any papers of that character relating to his 
business having been removed from his office and carried away to 
other places? 

A. No, sir. 


Cross-examination walved. 


James D. Housrox, sworn on behalf of the defendants, says: 
Direct examination by Mr. Beckwirn: 

(). Mr. Houston, will you now state the contents of the paper as 
you recollect it, giving all your recollection of the memorandum 
that vou referred to in your cross-examination while upon the stand 
as a Witness for the plaintiffs in this case? 

Objected to by counsel for the plaintiffs upon the ground that no 
proper foundation has yet been laid to prove the loss or destruction 

of this Instrument. 
16] Counsel for the city jolns Lt} the objection. 
By the Court: 

QJ. Was that paper made in duplicate ? 

A. A single memorandum. 

(). Signed by beth of them ? 

A. I won't be positive of the signature. It was simply to prove it 
was drawn some time prior to this act. 

(Q). Have you any knowledge of the whereabouts of that paper? 

A. I have not. ' 

Q. Is it not in your possession ? 

A. It is not. 

Q. Have you any reason to suppose it was in Mr. Blanc’s posses- 
sion ? 

A. Every reason to suppose it. 

Q). Have you any reason to suppose it was anywhere else” 

A. Nowhere else. My reason Was that when we came to the pay- 
ment. of the fees there was a special agreement between us, and | 
told him then = to produce the memorandum—the memorandum 
will bear out the statement | made of what oar agreement was— 
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and he came back the next day and accepted my agreement. | 
don't know now whether he went to consult his memorandum or 
not, but there was a dispute between us as to whether he was bound 
to go on up in the Supreme Court of the United States in all the 
litigation growing out of these cases. That was my understanding. 
| told him then to consult his memorandum. I testified to the same 
matter in the United States circuit court when Mr. Blane was liv- 
ing. Mr. Goldthwaite questioned me and | told him Mr. Blane 

had a memorandum and he was then living and he could 
162. consult him. = It was the case of The Southern Brewing Com- 

pany rs. The New Orleans Water Works Company and The 
New OrleansWater Works Company cersvs The Southern Brewing 
Company, 


. 


The court overrules the objection: to which ruling of the court 
the plaintiffs except and take this note in ticu of a formal bill of 
exception. 


(). Will you state the contents of that paper as vou recollect it, 
giving all vour recollection of the memorandum that you referred 
to In your cross-examination While on the stand as a witness for the 
plaintiffs in this case aifecting the arrangement or the agreement 
between vou and Mr. Samuel Blane ’ 

A. The agreement between me and Mr. Blane was, Mr. Blane was 
employed by me individually, and that [in nowise bound the New 
Orleans Water Works Company to pay him any tee, but would, in 
case of the successful termination of the litigation, urge upon the 
COMPANY the pavinent of the fee. 1 desire now to OX phan exactly 
What took place. Mr. Blane said to me 


Objected by counsel for the pl tts. 


Witness: What [am going to state is the written contents of the 
document and how it came about. 


By Mr. Farnkan: 


QM. Wedo not want to know that. We want to know the con- 
tents, 
Dy Mr. Beekwitu: 

(). Will you state, as near as you can, if you can remember, first, 
whether the contract was signed by you and Mr. Blane, and, second, 
What was written in it, as near as vou can recollect ? 

165 A. | am not positive whether it was signed by Mr. Blane 
ornot. [have just stated that it was a written memorandum ; 
that it was agreed between me and Mr. Blane that he should have 
the contingent fee at the end of the suits growing out of this litiga- 
tion—suits growing out of this act. At the time that Mr. Blane 
drew the act there was no fixed fee in regard to the drawing of the 
act or drawing the ordinance at all. Tt was a personal emplos ment 
with Mr. Blane to take charge for me of the water-works interest 
and my own lawver indirectly in the tax eases. The act was subse- 
quently to the tax matter and: was considered by us as a contingent 
1I—1525 
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fee. Mr. Blane urged that why he charged me a ecettain fee as an in- 
dividual that if it was “successful litigation” that he did not feel 
that | asa friend ought to ask him to give his services gratuitous 
tu other people, and in the event of obtaining any great advantage 
for it LT should try to get hima larger fee. I agreed to that propo- 
sition; draw it up in writing; that [do not bind them to pay you 
any such fee, or that lam authorized to bind them, and it was so 
stated that I was not authorized to bind liin to pay any fee; but it 
also stated that in the event of taking the view he had of itor if he 
should be entitled to such a fee; that was the memorandum. 
By the Courr: 

(). You left some doubt in my-mind as to how much of this agree- 
ment and understanding was put Into this memorandum and how 
much was lett out. 

A. | ean't say how much. 
16-4 (). You can't say how much of this was put in writing ? 

A. No, sir; [can’t say how much was reduced to writing ; 
but that was the understanding and the agreement, and IT was not 
in very good health, and in case that there night be litigation, and 
that | shoald be charged with overstepping my authority as an in- 
dividual or as an officer of the company, and it was that that Thad 
reduced to writing, so that there would be no question about it. I 


_— * 
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will state that I did the same thing with Mr. Beckwith prior to that. 
[employed him as an individual stockholder, and it was so ander- 
stood between us that the company was in nowise indebted to him 
or anything atall; but it was understood then that if he could get 
the money | would be willing that it should pay him a larger fee 
than he and I agreed upon. 

by Mr. Deckwith: 

©. You were State tax collector at that time? 

A. I was. 

QJ. Will you state just exactly what was the professional relations 
between you and Mr. Blane at that time? 

A. Mr. Blane was my attorney in all private matters and as State 
tax collector, Mr. Blane was an attorney to whom I felt entitled to 
go atany time on any matter in which | was personally interested. 

(). At What time did you first hold anyvotticnal relation to the New 
Orleans Water Works Company, directly or otherwise, as near as 
you can state? 

A. I think the year ISS1. 
165 (Q). Who was present at that time? 

A. Edward Toby. I was one vear in the board of directors 
with Mr. Toby—a year and some months. 

Q). Was it during the last period of Mr. Toby's administration or 
the first ? 

A. It was during the last period of his administration. 

Q. Lo what extent, any, did you as director give your attention 
fo the allairs of that company ? 

A. I gave very close attention, as [ was very deeply interested 
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and, further, because Mr. Toby originally objected to my entry upon 
the board as a director. 

(). What interest as a shareholder bad you in that corporation at 
the time you were director under Mr. Toby’s administration ? 

A. I was the ownerat that time, | think, of about three thousand 
(5,000) shares. [ beeame a large owner subsequently. 

(). Did you pay any attention to the practical workings and 
operations of the water works under his administration ” 

A. Very close attention, because I was trying to increase its rev- 
enues, 

(). Do you know or can you state what was the pressure earried 
on the mains at that time—luring the vear and fraction that you 
were there? 

A. lean. From 3S te about 42 feet lead was what we carried. It 
may have ran upas high as 45 feet; not higher. 

(). Will vou explain to the court how the service through the 
mains to the private residences or consumers is held in ownership 

as respects the COn pany r Js tt for private ownership of 
166 the consumer or the ownership of the company ? 


Counsel for the plaintiffs objects. The court sustains the objee- 
tion. 

A. They belong to the individual householder from the time they 
leave the bank, | think. 

(). Are they or not subjected while in use to the same pressure 
as the mains to which they connect ? | 

A. Yes, sir; they are always in use up to the opening of the 
hydrant. The pressure stavs right up to the faucet of the hverant, 
whether they are running or not. 

() Was there anv trouble from the bursting of the service during 
the administration of Mr. Toby or while vou were connected with it? 

A. None whatever; none whatever. We ladon bospelanindds steet, 
according to my recollection, LO the latter Ctl of lis terion ofr the 
beginning of the new term, along line of cemented pipes. Mv im- 
pression is T took themup when LT became supertutendent. [fT did 
not he took them up at the latter end of lis term. [speak only 
from mV tiemory and not from: the report, 

().-When do you remember the first advance in pressure taking 
place after Mr. Toby's administration ? 

A. The advance started almost immediately after he went out and 
continued up until about a vear ago, when T severed my connection, 
I know nothing sinee. The first advance he made broke the matne 
Ol} Carondelet street. 

Q. About what time was that’ 

A. | suppose it must have been in TSS5 or SSH, nlone there 

somewhere. Broke the matnus from Povdras street: also half 
i67 =the running near the levee, and broke a great part of the 
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private Coolb die ctions, 
Q. About how much was that inerease? Do vou remember? 
A. Five or six feet, | think. It was less than fifty feet lead, be- 
cause We had a discussion with some parties who were desirous of 


S4 THE CITY OF NEW ORLEANS ET AL., &@., VS. 


putting in elevators, and while I was superintendent [ agreed to 
guarantee the running of the elevator or one or two elevators while 
our lead was Jess than the height at which the water ran, 

Q. When, according to your recollection, was the next advance in 
the pressure ? 

A. The next advance was after that contract was made. Thena 
certain fixed lead was keptsteadily. Before the lead was fluctuating. 
We aimed to keep our lead pretty near, but it fluetuated. We did 
not make any provision at all for keeping the lead fixed. 

Q. Did the lead not reach sixty feet, what, 1f any, response came 
from private connections ? 

A. Breakages all around—breakages all around the sixty feet. 

(). Do you remember whether the city or the board of liquidation 
held the same number of shares of stock at or about the date of the 
execution of this contract attacked in this suit that 1 does now ? 

A. It did not hold the same amount—that is, it did not hold un- 
disputed possession of the same amount at that time. 


By Mr. Farrar: 


Q). 4.544 shares, was it not? 
168 A. Yes, str: over 4,000 shares, I think. 


By Mr. Beek witt: 

Q. Do you remember when the first dividend was paid on the 
water-works shares ? 

A. [don't quite comprehend vour question. 

Q. Do you remember when the first dividend was declared by the 
water-works company ? 

A. I was not a member of the board at that time. T had neo con- 
nection with the COmMpAnV al that time. 

(). Was it before or after you had connection with it? 

A. Before: when the first dividend was declared. 

Q. Do vou know what effect, if any, this adjustment of the contest 
between the city and the water-works company about the taxes lad 
ipon the market value of the stock ? 

A. I do. 

(). What was it ? 

A. [tran up from, say, 16 or 47 to 60—something like that—within 
that space of time. It varied from 45 to 50 prior to the contract. 

Q. To what extent, if any, Was that due to the adjustment of the 
contention between the city and tle water-works Co. relative to its 
water supply ? 7 

A. It was almost entirely due to that. 

Q. What effect, if any, in your opinion, would it have upon the 
shares of the water-works stock to-day if it was unsettled and the 
contract rescinded ” i 

A. I think the stock would vo back to fifty. 
169 (). To what extent, if anv, Was the city of New Orleans 
:' benefited by such advance, and to what extent, if any, would 
it be injured by its falling back ? 7 
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Counsel for the plaintiffs objects upon the ground that it isa mere 
matter of opinion by the witness. 
The court overrules the objection. 


A. It would be in the stock. They would suffer to the extent of 
twelve dollars (812.00) a share. Lf the litigation was settled to-mor- 
row I wili give them for every share they have got seventy dollars. 
I willtake itall. If it was deerded unfavorable to the company I 
would not give them fifty. 

Q. It appeared in your examination while you were on the stand 
asa witness for the plaintiffs here that during the period of the time 
of vour comnection with the New Orleans Water Works Company 
you were acting as superintendent. Will you tell as how you came 
Into that position and what duties it involved and how vou came 
to drop it? 

A. Well, during the last term of the Toby administration the 
affairs of the company had gotten into such a deplorable condition 
that it was only able to pay one and a half per cent. (1) @) divi- 
dend, the result, as I considered as a large stockholder, in- mis- 
management. We had an election, and I went around among the 
other large stockholders and asked a change in the directory as a 
solution of the troubles of the company. ‘That change took place 

and the board was defeated. Mr. Toby was a candidate for re- 
170 ~~ election, and we defeated them, I think, some three or four 

or five thousand votes. Mr. Toby did net turn over the com- 
pany's affairs to the new board. tle left and he never came back. 
We went around and ascertained the condition of the books of the 
company as best we could. We found the books in such a con- 
dition that we could not afford to pay a salarv, and Mr. Baldwin 
agreed to take the presidency without a salary,and LT agreed with- 
out a salary to try to work it up, the two positions that Mr. ‘Toby 
held representing some sixty shares, for the service of which he 
got six thousand (86,000.00) a vear. [ continued to act as superin: 
tendent and do all the work, except as to signing the stock, up to 
ISS4 some time, when IT resigned the position, because T thought 
then that itought to pay me; that they ought not to ask me to do 
it gratuitously any longer. At my resignation Mr. Gardiner was 
elected as superintendent at a salary, | think, of three thousand 
six hundred (85,600.00) a vear. Mr. ——— was elected secretary and 
treasurer in Mr. Gardiner’s place, and then | became simply a met- 
ber of the board. Thev created the position al Vice-president, are 
| Wiis elected to fill it—in other words, destonate doas a director to 
control the affairs of the company in the absence of the president, 
and vet have a supervision over the affairs of the company daring 
hits Presence In the city. 

(). In what condition did you find the reeords and works when 
yvouand Mr. Bovd took possession, after the abdication of Mr. Toby ? 

A. As I sav, we found the records there. We found there 

171) had been very little, if any, improvements made. We found 
everything there though, as I sav to you, Mr. Toby did) not 

turn over the affairs of the company properly, but left them, as I 
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would consider, a free — style on the day of the clection. Soon 
afterwards he begged me to sell his stock and the stock that he con- 
trolled belonging to Pierce Butler. 

Q. A certified copy from the records of the water-works company 
has been produced here, showing the payment of six thousand dollars 
(86,000) iO VOU On the score of your Services us superintendent. 

A. Yes, SH’. 

(). Expl: ain that. 

A. Upon my resignation the conclusion was that this contract 
having been made and no Opposition: having been mede at that 
time or contemplated, the COMpPaAany Was Insucha financial condition 
they thought they ought to remunerate me for the services [| lad 
given, and, | think, it was on the motion of Mr. Baldwin, but 
against my protest. At the time, Mr. Baldwin said he found what I 
had done, and that [ ought to be paid on the company having been 
gotten into a decent condition for the services LT had rendered to the 
administration, 

Q. Was that 86,000 your property In absolute ownership when 
you got it, or did you hold it in trust for any reimbursement ” 

A. No, sir; it was absolutely my own and spent by me, or wasted 
by me, as the ease may be. I want to state now that, outside of a 
‘cigar ora treat toa drink of whisky, T never gave anybody in con- 

nection with the council, Legislature, or anybody else anything 
172) sat all, and that same courtesy I have extended to everybody 
else as well as to those gentlemen. 

Q. Wrll you state as explic itly as you can the exact relation of 
Mr. Blane to the promotion. or urging of the ordinance No, 909 to 
the eity and the subsequent — or pre paration of the contract attacked 
here. 

A. It was at my request thet Mr. Blane drew up the ordinance, 
and at my request he drew the act, and at my request he went over 
the contract to see whether it would hold or not. After the passage 
of the actand the passage of the ordinance Mr. Blane and I then 
considered it a concluded matter. [T supposed at that time Mr. 
Blane considered, under our agreement, that T was going to urge 
upon the company the payment of lis fee that he was to get for the 
company as well as for me. 

Will you state whether Mr. Blane held any nearer relations to 
the company as its counsel than [ did at the time ? 

A. None whatever. The same as you held, and Mr. Farrar held. 
Mr. Farrar held a little differently prior to that. Ile was em- 
ployed-——no, Sir. 

(). What [mean to say is, was [ not as much the counsel of the 
company, by general enga; vement, at that time as Mr. Blane? 

Every bit, sir. Yes, sir. 

(). Do you remember whether I was consulted at that time about 
this act? 

A. You were not: that is my recollection. 

(). Will you state explicitly the circumstances under which the 
two payments of two thousand five hundred dollars (82,500.00), 
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making five thousand dollars ($5,000.00), that are involved 
173 ~~ here, were given to Mr. Blane? 

A. It was never carried out. The first payment was the 
contingent fee agreed upon between us. The second payment was 
the additional fee that T had agreed IT would urge in the event of 
success of the matters. 

(Q). Do Ll understand you to say that the contingent fee as agreed 
on between vou and Mr. Blane was originally 82,500 % 

A. Yes, sir. 

By the Court: 

(). What do you mean by a contingent fee? 

A. In case of success that | individually was to claim two thou- 
sand five hundred dollars (82,500.00) in the case of the tax sults. 
This was a continuation of the tax suit and so considered between 
Mr. Blane and myself. 

by Mr. Beckwith: 

(). The other two thousand tive hundred dollars (82,500.00) re- 
duced the amount that you had promised him you would undertake 
to get the company to pay additionally in the event of services ? 

A. Yes, sir. 

(). Will vou state precisely what services he was to perform upon 
which the original two thousand tive hundred dollars (82,500.00) 
was contingent, to which this subsequent agreement related ? 

A. ‘The original was a tax sult. 

Q. You mean by tax suit the one in which the validity of the tax 
Was tested ? 

A. Yes, sir; and he was to continue that on up to the Su- 
174 preme Court of the United States or wherever he took it, and 

subsequently to that drew up the act, and when he drew up 
the act, which was a subsequent agreement, that if the thing sue- 
ceeded—if this was settled by the passage of this act and ordinance— 
I was to consider that a wipening out of the Supreme Court matter 
or the fulfillment of that obligation or the same if | bad won the 
case in the Supreme Court of the United States or the supreme court 
of the State, and he would ask then that I should pay bim an addi- 
tional fee, or that if I did not IT shouid urge upon the company to 
pay him, 

(). That is, you considered the adoption of this act under ordi- 
nance No. 90% as a solution of the difficulty under which it had 
been drawn under that lit!gation ” 

A. Yes, sir; so considered by them and myself. 

(). Do you know anything about why it was the delay occurred 
in suing out the writ of error in that case to the Supreme Court? 

A. Yes,sir. Judge Voorhies was the attorney of the company in 
that ease and | instructed him to take a writ of crror, and | under- 
stand he had done so. I was away. I[ went to Europe and. re- 
turned, and eating breakfast one day when Mr. Farrar came in and 
he said, “ You might have won that case before the Supreme Court 
of the United States, but I did not take any writ of error.” I said, 
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“Yes, I did,” and he says, “ No, you did not,” and we went up in 
his office and he showed me the annual, and I went around and 
found Judge Voorhies had not taken it, and | instructed Mr. 
175 = Blane to have it taken at onse,in time. Judge Voorhies 
severed his connection with the company as the paid or reg- 
ularly emploved attorney of the company, but was patd a fee in all 
these cases for subsequently conducting them. 

Q. About how long,as you remember it, after the decree of the 
Supreme Court in the ease was it before you gave this direction ? 

A. Immediately, immediately. It was so understood. When 
IT said to Mr. Blane, “ Mr. Farrar tells me there has been no writ of 
error taken,” and he says, “ Impossible, impossible; Judge Voorhies 
had attended to it,” and he went over lis books to see if he had done 
so; and he said, “I am almost confident of it;” and he went off 
and stated he would draw it up the next day, and he did, and went 
down and presented it. 

Q. And that is the way it came to be delayed so long? 

A. Yes, sir. 

(). What relation did Mr. Gardiner hold to the company, and what 
duties did he attend to from the time he first came into the com- 
pany’s employ up to the time he resigned the superintendency ? 

A. Secretary and treasurer, 

(). What duties, ifany, did he attend to besides those? 

A. Well, he frequently went with me out around the works. — It 
Was not a part of his duties at all, but frequently he did it. 

Q). To what extent, if any, was he familiar with the operation of 
the water works as a system ? 

A. Perfectly; from the date of his first entry into the service of 
the company. 


Cross-examination waived. 


176 L. H. Garpner, sworn on behalf of the defendant, says: 
Direct examination by Mr. Beck witn: 

Q. What is your age and your occupation ? 

A. Tam fifty-two years of age; Lam superintendent of the New 
Orleans Water Works Company. 

(). llow long lave you been connected with the water-works Co.? 

A. Since July, 1S82. 

Q). What relation has that date to the time when Mr. Toby’s ad- 
ministration ceased ? 

A. His administration ecased, I think, with July of that year. I 
was elected secretary at the organization of the board which suc- 
ceeded his administration. 

Q. About how long after the board succeeding the management 
of Mr. Toby took charge before you became connected with the com- 
pany by this election? Can you fix it? 

A. I think it is a month or so. 

Q). What duties did vou have assigned to you, or what duties did 
you perform in relation to the water-works company ? 
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A. I was secretary and kept the books of the company; paid its 
bills, and I also assisted Mr. Houston in a general way, as far as I 
could, in his duties as superintendent. 

(). Did that lead you to any knowledge of the pumping works or 
mechanism of the company at that time ? 

A. To some’ extent. 

(). Did it give you any means of observation or knowledge 
177 ~—s as to the pressure carried on the mains at the time the Toby 
administration went out? 

A. Yes, sir. 

(). Well, what did you find there, as to the pressure, when this new 
board took possession ? 

A. The pressure at the time that I entered the oflice was some- 
where in the neighborhood of forty to forty-five. 

(). Tlow long did the new administration carry that pressure at 
that height? 

A. Well, for some months: some months. 

Q. Do you remember when there was the first material and in- 
tentional advance of the pressure ? 

A. As near as I now recollect, it was in the latter part of 1882 or 
in the early part of 1855. 

Q. How much increase in pressure in feet column was there at 
that time? 

A. I think about ten feet ; say 7 to 10 feet. 

(). Do you remember the occasion or inducement for increasing 
the pressure ? 

A. Ido; and it is for that reason that Tam able to speak of what 
the pressure was as shown by the gauge in the office at that time. 

(). What was it? 

A. H. & B. Beer were erecting or proposed to erect an elevator 
and complained that the pressure as shown by the gauge was en- 
tirely inadequate. 

(). You mean a water elevator? 
178 A. Yes; a hydraulic elevator; and Mr. [louston agreed to 
increase the pressure. 


By the Court: 
Q. When was that? 


A. In the latter part of 1882 or in the early part of 1855, as well 
as Inv memory serves me. 


By Mr. Beekwiti: 

(). And that gave you a column of about how many feet pressure 
equal to a column ? 

A. I should say about 50. T think we raised it from about forty- 
three to about 50. Since then it has been increased. 

Q. The private service connections leading from the mains of the 
company to the consumers are a part of the property of the con- 
sumers and not a part of the system ? 

A. Yes, sir. 
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Q. What effect, if any, did this increase that you speak of have 
upon either the mains of the company or the private service ? 

A. The immediate etfeet-—I don’t know that I can recollect that 
there was an immediate effect upon the first, but there was immedi- 
ately after. In other words, when our pressure got to about 55 there 
was considerable complaint. 

Q. Complaint of what? 

A. From private householders ; and I had oceasion to complain 
myself. I had a good many leaks and breaks in the pipes to mend. 

Q. Well, it found its expression in a test of the strength of 
179 ~~ the mains and the service to bear that pressure? 
A. Yes, sir. 

Q. To what extent, if any, did the mains of the company respond 
to that increase of pressure ; how did it exhibit—too much? 

A. Yes, sir; there were several breakages. 

Q. To what extent, if any, was there trouble with the private 
service ? 

A. It was marked. 

Q). When was the next increase of pressure as a regular system of 
Increased pressure? 

A. Tam unable to say definitely. I can only answer in a general 
way that the pressure had been increased gradually from the time I 
speak of—the latter part of 1882 or early part of 1885 up to the 
present time—from 43 or 45 lead up to 60, where it is now carried. 

Q. At what pressure in feet has it been since the date of this con- 
tract in dispute here—in January, 1884? 

A. Averaged GO. 

(). What effect, if any, on the amount of water delivered through 
water plugs, hydrants, and water wells in increased pressure in the 
works—inecreased or diminished the amount in a given aperture ? 

A. Increased the amount delivered. 

Q. What is the internal size of theaverage street hydrant for five- 
plug delivery ? 

A. The nozzle affords from 2 to 2! 

eter. 
180 (). What would be the difference in delivery in ratio 
through such a nozzle at fifteen feet between 5 feet steady 
pressure and 60 or G2 fect steady pressure? 

A. The delivery at the lower lead, of course, would be very much 
lower than the delivery at the higher lead, but | have never made a 
calculation to ascertain what the difference would be. 

Q. In your opinion, would it be trifling or considerable ? 

A. Considerable. 

Q. Do you know anything of the number of hydrants and fire- 
plugs that were in existence and located prior to January 1, 1854? 

A. Fire-hydraits ? 

Q. I mean fire-plugs or fire-wells or anything that was adapted or 
intended to supply water for flushing gutters or for fires. 

A. 1,191, I think. : 

@. 1191 when—in 18S4?.- 

A. In 185-4. 


inches in internal diam- 
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Q. Do you now refer to points where a connection can be made 
either for fires or for flushing gutters ? 

A. Yes, sir. 

(). fas that number been increased any since this contract went 
into existence ? 

A. Perhaps te the extent of five or six; not more than that. 

Q). Do you know anything or can you estimate in any way, from 
your connection with the management of the water works, about 
what the pipe supply was to public buildings and institutions prior 

to this contract ? 
181 A. No; not without refreshing my memory. [n the mat- 
ter of a statement that [ have made ina tax ease before Judge 
Monroe I gave evidence, but I could not repeat it mow without 
refreshing my memory by referring to that testimony. 

(). Well, the continued demand then and the demand now, has it 
increased or diminished since this contract was made-——the supply ? 

A. The contract with the city? 

Q. When I refer to the contract T mean the contract with the 
city, 

A. It has inereased, but I am not able to say to what extent it 
has increased since the contract was made. 

(). When you became connected with the water works did you 
find among the archives of the water works any of the city archives 
or records relative to the administration of the water works during 
the time the city chartered them or owned them’? 

A. T dict. 

(). Will vou look at the report that T marked deft “C” and 
state whether that report of Edwards was among the archives turned 
over by the city? 

A. I found this report there tarned over in the oflice. 

(). Are you familiar with that report? 

A. IT read it with more or less care. 

(). Have you read the estimate made by the eity of the value and 
expense of the public water supply ? 

A. Thave. 
1S2 (). You say you have? 
A. [have. 

Q. In your opinion has the supply or pubiie requirements for 
Water increased or diminished since the date of that report’ 

A. it has very largely increased. 

(). What is vour estimate or opinion as to whether the value or 
eost of furnishing that public supply has inereased or diminished 
sinee the date of the Edwards report ? 

A. The value has increased, because the amount of water fur- 
nished has been increased, 

Q. What is vour opinion or belief as to the correctness of the 
estimate made in Mr. Edwards’ report as to the value of the water 
supply? Do vou think it was overstated or understated or unfair? 

A. [ have no means of knowing. The price which he means here 
at ten cents per one thousand gallons is certainly a very low price. 
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Q. Mr. Golding has held several kinds of relations to the com- 
pany, so far as his sentiment is concerned ? 


Counsel for the plaintiffs objects. The court overrules the ob- 
jection. Counsel for the plaintiffs reserves a bill of exceptions to the 
ruling of the court. 


A. IT answer that question with some little hesitaney. Mr. Gold- 
ing was at one time in my personal confidence and high 

183 esteem of the presidenc of the water-worksCo. He took offence 
at the course that was pursaed and left the employment of 

the company, and since then he has been very bitter in his denuncia- 
tions of the company. Further than that I do net care to answer. 

Q. You heard his testimony here the other day ? 

A. Yes, sr, 

Q. Did vou hear his testimony in relation to the condition of 
the water works at the time that the administration that followed 
Toby came in? 

A. I heard Mr. Golding testify as to the pressure and the general 
system of pumping. 

(). Do you know of the N. pump that he spoke of? 

A. I do. 

Q. When was that added to the plant? 

A. In the early part of the history of this company. 

(). Soon after the transfer to the eity ? 

A. By the city to this company. 

(). About what is the capacity of that pump for pumping water at 
the average stage of water in the river? 

A. Itis diflicult to say, though | think Tam safe in saying that its 
capacity is about five million galions. It is supposed to be more, 
but I take it at that. 

Q. That Is In twenty-four hours ? 

A. Y es, S] 

Q. That is the pump that the city did not have? 

A. Bought and erected by this compavy, the New Orleans Water 

Works Co. 
1S4 (). Whiatisits function, office, er use in the system of puimp- 
Ing water there? 

A. It isa pumping engine. 

Q. I understand it is one of three pumping engines? 

A. Yes, sir; one of three pumping engines. 

(). What was the distance of its location? Was it to euard 
against an accident of any kind? 

[tis for safety. It is added to the other engines for supplying 
the city. 
} 


Q. [tis so arranged unconnected with the city mains and de- 
livery through the city that in case of a large conflagration or an 
extra call for water it could be added to the other pumps? 

A. Undoubtedly. 

Q. To what extent, if any, las the water works as an entire plant 
been extended in the way of mains since this company took aie 
sion of it? 


(9? 
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A. It has laid about 20 miles of pipe, varying in size from three 
inches to 48 inches. It has established about 100 new fire-plags 
and some five or six more fire-welis. It has put into thorough  re- 
pair the engines and bought this new pump, the end pump. [t las 
erected new boilers, erected a stand-pipe, and did other things, ex- 
pending about four hundred and thirteen thousand dollars 
($415,000.00) up to this time. 

Q. ‘To what extent, if anv, have those shew tnains tnereased the 
area of the mains or delivery in the city’ 

A. Approximately, 18 or 20 is 
185 (. There has been a large main laid from the works down 
to Esplanade street, has there not? 

A. Yes, sir; through Camp and Chartres Sts. 

(). What is the size of that? 

A. 30 inches. I think it is 30 inches. 

(). It is of various sizes, is it not? 

A. No. The main you speak of runs down through Camp street. 

Q. 'To what extent does that main operate as a reservoir fer sud- 
den use in case of a fire on the line? 

To the amout of its internal capacity. I don’t exactly under- 
stand the question, but the pipe was laid as a feeder for the lower 
part of the city. It is a reinforeed main. Prior to the laying of 
that main I have personal knowledge of the ability of the water 
supply in the lower part of the city, and this main was a feeder, re- 
inforcing the smaller pipes. 

(). Well, so far as its flow of water, at any time it would bean ad- 
ditional supply of water for extinguishing fires, would it not? 

A. Certainly. 

Q. ‘To what extent, if any, if you can tell, has the demand for the 
supply of water in asylums, charitable institutions, and publie build- 
ings increased since the date of this contract ” 

A. Well, there are some two or three charitable institutions that 
have been put upon the free list since this contract was entered into, 

but I don’t now reeall which they are. One more recently 
186 of _ these is the St. Elizabeth Society, of Napoleon avenue. | 
don’t reeall the others, but I know there are several. 


Cross-examined by Mr. Farran: 


(). The piaintiffs have offered in evidence ten annual reports of 
the New Orleans Water Works Co., from IS7U to ISSS. Are those 
reports true? 

A. As far as I know the ‘Vv are. 

(). They are true and correct ? 

A. As far as I know; yes, sir. 

(). All of these reports since the report of April 10, 1SS2, have 
bee made up) by you, have they hol, or under your SUPCrVIslon us 
secretary and superintendent ? 

A. I have edited them altogether. 

(). And the data and statements contained in these reports since 
the report of April 10, 1552, have gone through your hands ” 


A. All of them. 


er 
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Q. Mr. Beckwith asked you just now with reference to the exten- 
sion of the mains and pipes and the N. pump and the improvements 
and repairing of the plaut, and so forth. When were these improve- 
ments made, and when was that N. pump put up, and where were 
these extensive changes and improvements in the works made ? 
Between what years ? 

A. At the beginning of the vear 1879 and up to that date. 

Q. When was the N. pump bought ? 

A. In the early part of the history of this company. I don’t 
know. before my connection. 

Q. When were these improvements laid down on Camp street ? 

A. In the 
187 (). You say these reports show the mains layed that year? 
A. Yes, sir. 

(). Don’t they show the number of hydrants that were established 
each vear? 

A. No,sir. 

Q. In the report for 1SS7 there is a statement of the location of 
every fire-plug and main in the city of New Orleans, and blow-olf. 
Is not that true? 

A. It is, but that does not say when they were established. Your 
question was when were they established. The reports don’t show 
when those fire-wells were established. That is a list of them up to 
that date and their location, but those reports do not state when 
those fire-hydrants or fire-wells were putin. I know it, for [ wanted 
to get some information on that subject myself, but could not find it 
in Mr. Toby’s reports. 

Q. Can you furnish me with a statement in detail from the books 
of your company the number of miles of main layed in the city of 
New Orleans in new territory since the first day of January, ISS4? 

A. You have it there before you in those reports. It is all there. 

Q. Ifyou have iayed any new mains in this territory it is in these 
reports ? 

A. Yes, sir. 

Q. If you have established any new fire-wells they are in these 
reports ? 


A. Yes, sir. 
188 & 189 (). Can you furnish me with a statement of the num- 
ber of new hydrants and the loeality of the new 
hydrants that have been established by this company since the Ist 
of January, 1SS4’ 

A. Yes, sir; I think so. 

Q). How many do you think ? 

A. I suppose halfa dozen. 

Q. Where were they established—In old localities or new loeali- 
ties ? 

A. Three of them placed on St. Charles avenue between 6th and 
Sth streets. One of them was placed on, | think, Laurel street near 
Jackson. I do not recollect the exact location. 

“ Ilave you established any new fire-wells since January 1, 
S54? 
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A. No, sir. 

(). What was the cause of the establishment of those new fire- 
plugs? Was it not due to the extension of the mains on the streets 
on which they were established in) consequence of the demand of 
private consumers on the street under vour charter? 

A. No, sir. Three of them were put down, without any remunera- 
tion at all by the city to the company, at the request, | think, of 
Chief O'Connor. They were put down without any expense to thie 
city. 

(). Does not your charter require that wherever there is an in- 
vestment, an interest is guaranteed upon the water supply, that vou 
are obliged to lay the mains down upon the street at vour own cost? 

A. Yes, sir. Wherever a revenue is guaranteed of ten per cent. 

of the expense the company ts required to extend its mains, 
190) and has always done so. 
Q. You know nothing whatever about the water-works 
company prior to your connection therewith, in 1882? 

A. Nothing but what I got from the books and records. 

(). You say that there has been an increase in the water made to 
charitable institutions since making this contract, in 1851. Ilow do 
you know that? 

A. Well, by my personal attention to my business. I am = super- 
intendent of the company. It could not be delivered unless [ said so. 

(). How do you know that any of the charitable institutions were 
using more water prior to that date than subsequently ” 

A. I did not say that. 

Q. Take any charitable institution and state whether or not that 
Institution, within your knowledge, uses mere water now than it 
did then; and, if so, why ? 

A. I did not state so. 

Q. Then there has been no tnerease by the charitable institutions 
which were supplied with water in the manner in which they use 
Water ? 

A. I have no reason to suppose that the institutions pveing fur- 
nished with water on the 1 of January, 1884, were using more or 
less water. 

Q. What do you mean by “increased use by charitable Institu- 
tions?” 

A. I mean to say 25 publie buildings and charitable institutions 
are being supplied with water free that were not supplied at that 

Lime. 
19] (). What public buildings and what charitable institu- 
tions? Name them. 

A. Touro Infirmary, on Prytania near Foucher street. 

(). What is the Touro Infirmary ? 

A. li is a Jewish charitable institution. 

(). For what purpose. 

A. Hospital. 

Q. Public hospital ? 

A. Yes, sir; the Little Sisters of the Poor. 

@. What are the Little Sisters of the Poor. 
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A. Charitable asylum. 

(). Under whose auspices ? 

A. Sisters of Merey, I believe they are called. 

Q. Under the auspices of the Catholic Church for aged and infirm 
persons ? 

A. I believe so. Fink’s Asylum, near the corner of Camp and 
Chestnut Sts. 

(Q). What is the Fink Asylum ? 

A. The Fink Asylum, I think, is an asylum for destitute poor. 
The Episcopal Home, on Jackson between Fulton and Chippewa 
streets. 

Q. What is that ? 

A. An orphan asylum. St. Joseph’s Asylum, on Laurel between 
St. Andrew and Josephine streets. 

(. What is that? 

A. Just what its name calls for—an orphan asylum. Jefferson 
Fire Co. No, 22. 

Q. ‘To whom does the building belong ? 
192 A. I don’t know, sir. 

(). Is it part of the fire department of the city of New 
Orleans? 

A. I presume so. 

Q. Don’t you know so? 

A. I do not. 

(). Stop, Mr. Gardner. You know that. Don’t answer that way ; 
you simply injure vour testimony. 

A. Ido not, Tsay. I don’t know whether the building belongs 
to the city or not. 

(Q). Jask you if that is nota part of the fire department of the 
city of New Orleans? 

A. Yes, sir. 

Q). That is what you mean ? 

A. Yes, sir. Philips’ Fire Co. 

Q. Isthat a part of the fire department ? 

A. Yes,sir. The St. Elizabeth Asylum, Napoleon avenue and 
Prvtania Sts. 

(). Protector Fire Co. No 2, what is that? 

A. Fire department. 

Q. Part of the fire department of the city of New Orleans? 
A. Yes, sir. Seventh Street Orphan Home, Margaret monu ment. 

Q. What is that? That is a publie square, is it not ? 

A. Yes,sir. 

QJ. And that is a public ornament or fountain in the square ? 

A. Yes, sir. Public High School, No. 144, Clio street. 
135 Q. That is the Girls’ High School of the city of New 
Orleans, is it not? 

A. I don’t know whether it is the Girls’ or Boys’ High School. 
McDonogh School, corner of Rampart and Gird streets. 

Q. One of the publie schools of the city of New Orleans, is it not ? 

A. Yes, sir. Carmelite Hlome, on Common, between Magnolia 
and Locust streets. : 
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Q). What is that—Home for the Indigent ? 

A. I can’t say exactly, but itis a charitable institution. ‘The 
McDonogh School, corner of Prieur and Palmyra Sts. 

Q). Part of the publie-schoo! system of the city of New Orleans ? 

A. Yes,sir. The ambulance. 

Q. Part of the Charity ILospital ? 

A. Yes, sir. The Newsboys’ Home. 

Q. A charitable institution for newsboys ? 

A. Yes, sir. Washington School. 

Q. A public school of the city of New Orleans, is it not? 

A. Yes, sir. Congo square. 

Q). Another public square ? 

A. Yes, sir. St. Vincent’s Orphan Asylum. 

(). An asylum for infant children, is it not? 

A. Yes, sir. MeDonogh School, No. 17. 

Q). Part of the public-school system of the city of New Orleans, is 
it not” 

A. Yes, sir. Claiborne Public School. 

(). Part of the public school system of city of New Orleans, 
194 is it not? 
A. Yes, sir; Esplanade St. public fountain. 

Q. Now, when you say that an inerease of the charitable institu- 
tions has taken place under this contract you mean that water has 
been led since this contract has been made, including institutions 
thus named ? 

A. These institutions are now being furnished and were not fur- 
nished prior to the existence of this contract. 


By the Court: 


(). Was not the Touro Infirmary furnished ? 

A. It is not of record. IT would have said so. I thought so. I 
would have said soif [had been speaking from memory. [am 
speaking now of the Touro Infirmary. 

Q. | ask vou whether or not water was furnished to the Touro at 
its old location before they moved into the new place ry 

A. That I can’t say. 


By Mr. Farrar: 

Q. Do I understand you to say that none of the parties that vou 
have named in the list had water furnished them by the company 
prior to the making of the contract of Sst” 

A. No, no. These institutions there are furnished by this com- 
pany, and had not previously been supplied by the city of New Or- 
leans. 

(Q. Then, what I understand is, water has been led to these insti- 
tutions since this contract Was made, and was not led there prior to 
the making of this contract ? 

A. Not atall. It is not what [ said. These institutions, 

195 the list of which I have given you, are not furnished with 

water, and were not furnished with water by the city of New 
13—lo2o 


—) 


98 THE CITY OF NEW ORLEANS ET AL, &¢., VS. 


Orleans. There have been added to the free list of the company since 
the company took hold of the water works. 

Q. Or since this contract was made ? 

A. Since the company took hold of the water works. 

(). I desire you to give your testimony with reference to the con- 
tract which was made in September, 1554. Task you what was the 
condition of the institutions that you have there named prior to the 
27th of September, ISS? 

A. Iam not able io tell you. ITcan’t tell you the date at which 
the water was turned on any of these. 

Q. I ask you for a list of the charitable institutions which have 
been added to the free list since the making of the contract attacked 
in this case—that is, since September, 1554. 

A. That Iam unable to give you. [am not prepared to give it 
to you. 

Q. So far as you know, those whom you name there were all on 
the list prior to September, 1884? 

A. No, sir; I have not stated that, say. [say that none of them 
were on the free list on the Ist day of January, 1879, if that will make 
it any clearer. 

Q. We are not dealing with anything that happened on the Ist of 
January, S79. You have testified here that there has been an in- 
crease In the consumption of water by the publie charitable institu- 

tions of the city of New Orleaus since September, 1554. 
196 A. Very well. 
Q. Liave you not? 

A. Yes, sir. 

Q). Now, [ask you how you were able to say that there had been 
any increase from 1854 to 1888S as compared with the period from 
1879 to 1SS4. 

A. For the reason that IT know in a general way that there have 
been additions made to the free list since that time. Iam not able 
to accurately tell you what they were, and I stated that one of the 
notable cases—the most recent conneetion—was the St. Elizabeth 
Asylum. 

Q. Then you are unable to state what additions have been made 
to the free list since September, 1854? 

A. Tam unable to so state. 

Q. Except the St. Elizabeth Asvlum ? 

‘A. Yes, sir. 

Q. If vou are unable to state what additions have been made to 
the free list since ISst how are you able to testify that there has 
been an increase in the consumption of water ? 

A. Well, that single institution calls for an increase of the con- 
sumption of water. 

Q). Then, so far as you know accurately and of your own know- 
ledge, you are not able to testify that there has been any increase 
except the increased consumption of that certain institution ? 

A. No, sir; [have not stated that; Isaid there is a further 
1) and a larger inerease in that particular institution, but [am 
not able now to tell you accurately when the water was turned 
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op, but there has been additions sinee the date of this contraet, but 
Iam unable to give you the locations. 

Q. Then IT again put the question to you: If vou are unable to 
state what additions to the free list have been made since that time 
how are you able to state there isa material inerease in the consump- 
tion of water since that time? 

A. It is matter of general knowledge. It is a mere matter of-—— 

Q. Then I know it as well as you do, if it isa matter of general 
knowledge. 

A. Well, maybe so. 

By Mr. Beekwrrn: 

©. What is the capacity of the present pump, device, or enginecer- 
ing of the water-works company to deliver im millon gallons per 
day if they were taxed to the utmost, of fire tax ? 

A. Well, I should say, at a very moderate calculation, thirty mil- 
lions; but ic would be over thirty millions. 

Q. What is the average daily consumption of water now,and has 
it been since 1SS4? State approximately. 

A. Seven or eight millions. 

Q. Then the engines have a capacity for much more ian they 
are called upon to do now, or that the water supply for the water- 
works purposes calls for? 

A. Yes, sir. 

By Mr. Farrar: 
(). Whiat is the capacity of the pumps that are being used to sup- 
ply the city with water’? 
105 A. Ten millions. 
(). What is the capacity of the large pumip that is not used 
except occasionally, on the upper side of the water works” 

A. Well, when I said thirty millions Lam placing that putnp at 
five millions and the N. pump at five millions and the double large 
engine at twenty millions. 

(). The double large engine is not used ° 

A. Constantly. 

(). But it is not used to its full capacity ? 

A. No, sir. 

(). When was that large engine put up? 

A. Some 20-odd years ago. 

Q). It was put up in 1860, was it not? Was it not built by the 
Novelty iron works in 1858? 

A. I think 1860 is the date; that is the date of the plate on the 
engine, | think. 

(). Your reports say since 1S60. 

A. I think so. 

Q. And the smaller pumping engines were built In 1IS47, were 
they not? 

A. 1847 and 1848. 

Q). And they have been in operation there since IS1s” 

A. Yes, sir; the small pumping engines. 
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Q. You mean the engine farthest uptown, the capacity of which 
you place at five million gallons? 

A. Yes, sir; for the purpose of answering your question conserva- 

tively, but I think it will take more than five millions. 
199 Q. But the N. pump, as shown in this report, hasa capacity 
of five million gallons”? 

A. Yes, sir; for the purpose of answering your question conserva- 
tively, I say five millions, but I think it has a capacity of more than 
that. 

(). How often is that engine used ? 

A. It is not used frequently, but whenever repairs are going on 
the large engine is used in connection with the old engine. 

Q). In other words, the old engine and the N. pump are used to 
rest the big pump ” 

A. Yes, sir. 


Evidence closed and case fixed for argument Jan’y 50th, 1889. 


Answer of N. O. Water Works Co. under Order of Courtto Lyect. Filed 
Junuary Lith, Isso. 


Civil District Court for the Parish of Orleans. 


IL. Coxery, Jr., et al. ) 
's. » No. 10774. 
THe N. O. Water Works Co, J 


The court having, on the motion of EO I. Farrar, Esq., attorney 
for kK. Conery, Jr., ef ls., tax-paying plaintiffs, made the following 
order in this cause, which is of record, as follows: “ The eourt there- 
fore thinks that the defendant ought to be required to elect, first, 

whether it stands upon the position that act 56 of ISS4H is 
200 operative as to its rights and obligations under its charter 

and under the contract which is attacked in this case, and 
whether it has accepted or has not accepted such act of the Legisla- 
tureinsuch manner as to be bound by its conditions; second, whether 
it relies upon said act 56 of ISSt as material to the validity of the 
contract attacked or not.” 

Now, therefore, by compulsion and not of their free will, but “af ali 
times excepting to said order and insisting that the defendant, The 
New Orleans Water Works Company, ought not to be so compelled 
to elect the law to be applicd to the controversy involved in this 
suit, and that it is not and will not be bound by such eleetion in any 
other court or tribunal that may hereafter acquire jurisdiction of this 
cause, by appeal or otherwise, nor in any other cause to whieh this 
defendant may be or become a party, through its undersigned coun- 
sel, in this court and in and for no other court or tribunal whatso- 
ever, says: i 

lirst. That as to and concerning the first distinet matter or propo- 
sition stated in the first subdivision of said order. to wit. ° Whether 
it stands pon the position threat act ob of ISSL is operative aus to its 
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rights and obligations under the charter,” this defendant eleets and 
believes the law.to be that said act 56 is valid and lawful legislation 
and in force in this State with such force, effect. and construction as 
in law it ought to have, and that being a part of the — land this de- 

fendant onght to rely thereon, if it contains any provisions 
201 = affecting this controversy, to the same extent as if may law- 

fully rely on all other laws of the land ailecting this contro- 
versy or the validity of the contract attacked in this suit and is of 
any force or effect or of any advantage to this defendant in that re- 
spect and behalf. 

Second. That as to and concerning the inquiry next in order pro- 
pounded in said first paragraph of said order, whether said act 56 of 
1884 “is operative as to its rights and obligations under its charter,” 
said counsel say that after careful consideration and consultation 
they are left uncertain as to the exact range and meaning of said 
inquiry and order in this respect and particular or concerning what 
exact matter they are by said inquiry called upon to elect, but con- 
strue the same to compei this defendant to elect whether said act o6 
of 1884, if it is valid, has the effect in law to remit any forfeiture of 
defendant's charter, or to “renew, alter, or amend the same, or is 
in Jaw a general or special law for the benefit “of the said defendant 
as a corporation in any sense considered in act 254 of the present 
constitution of this State, or whether said act by its adoption put 
any limitation on the rights or franchises of the defendant not in 
operation or effect before its adoption. It 1s the eleetion of this de- 

fendant that in law the adoption of said act 56 had no effect 
202. whatsoever on the defendant's charter, either in form or by 

effect of law, and could in no event have such effect while de- 
fendant’s charter as a contract Is under the protection of the first 
article of the Constitution of the United States. 

Third. That as to and concerning the third inquiry in order as 
set forth in the said first paragraph of said) order, to wit, whether 
said act 56 of ISS4 is operative to atfeet the rights of said defendant 
under the contract which is attacked in this case, said defendant 
elects the law to be that both the city of New Orleans, through its 
legislative and executive departments, and the New Orleans Water 
Works Company, through its board of directors, had fall abd Com. 
petent power and authority under their respective charters to law- 
fully enter into and make the contraet which is attacked in this 
ease before said act 56 of ISSt was passed, and if that act had never 
existed that the adoption of said act 56 did not limit or restrict the 
said pre-existing power and capacity existing In either avd both of 
the corporations, ond claims the benetit of all the law of the land 
that may protect the said contract, even if it be cumulative law in 
character. 

Fourth. That as to and concerning the fourth and last Inquiry 
contained in said paragraph of said order, to wit, “ whether it has 
accepted such act of the Legislature in such matiuer as to be bound 

by its conditions,” said defendant elects the law to Loe threat 
wAL SS if the said act 56 of ISS4 is void for any of the viees alleged 


against it in plaintiffs petition there could be no acceptance 
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by this defendant or any corporation that would have any effect in 
law, and if the plaintift” s petition is false in law and the act valid, 

“petition ” to the contrary notwithstanding, the said act does not by 
its text impose on the New Oricans Water Works Company a single 
condition of any character cr description; but if the aet imposes 
conditions of any kind on any one, such conditions are imposed on 
the city of New Orleans and not on the defendant. 

Fifth. That as to and concerning the second or last paragraph in 
sald order, to wit, whether it relies upon said act 56 of 1SS4 as ma- 
terial to the validity of the contract attacked or not, said defendant 
elects and will maintain that the contract attacked would in law be 
binding and valid if act 56 of ISS4 had never been adopted ; that if 
said act 56 had or has any effect on the rights of the parties to the 
contract to make the contract it is cumulative with pre-existing 
laws that fully warrantéag the contract and was neither indispensa- 
ble tothe binding effect of the contract nor any limitation upon the 
pre-e Xisting power of either power to make the contract, and that 
act 56 was immaterial to the validity of the contract only in the 
sense that the contract would have been valid without the operation 

of act 56 of the acts of 1884 referred to In said order. 
204 That whether the act of the board of directors of the 
defendant company in joining in the contract attacked in 
the suit is. an acceptance of the said act 56 of the acts of 1854 is 
question of law, and if material to any lawful issue in this cause is 
put at issue herein by the general denial pleaded herein, atid in- 
sists that upon that que stion of law,as wellas upon all others of said 
inatters of law above stated, this defendant is entitled to a trial by 
the courts in due and regular form, not affected by this compulsory 
election under the compulsory order of the court as aforesaid. 
(Signed) J. R. BECK WITT, 
GUS A. BREAUX, 
HARRY H. WALL, 
OF Counsel. 


Document Marked "Au or of Mac Murdo, See'y N. ©. Water 
Worss Co... al Tune s T “iid in the City of N. Q. Offer d San pny ae 
by Plaintiijs and biled Jan’y Tth, U8s9. 


Taxes paid by N. O. Water Works Co. to city of New Orleans. 


1SS5. 

CR, ee I NE GI ais ects cnn eee $20,619 37 
1SS6. 

Oct. 14th. i a a 92 093 59 
1SS7. 

Sept. O. . s eieiaiial abide emia ieeiia 20,115 60 
ISSS. 

et: i etre a 21,105 78 


$54,252 4 
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i hereby certify that the above is a correct transcript from the 
books of this COMpany. 
(Signed) KR. L. MeMURDO, See’y. 


[ SEAL. ] 


20D Document Marked ” hg Certifical from the Bool Ss af tlie N. (). 
Water Works Co. of Amounts Reed from City of N. O.  Ojicred 
in Lvidence by PU jis & Filed January Tth, Ss. 


Amounts reed from city of New Orleans. 
1SS5. 


ee OG Cr IE PG ca: Hleridieeiein $5,695 
M’ch 5 gti oe 595 
Ap z. Te ail lta ale lial iiss Oo O09 
May 8. a een eters a 5.695 
June 1. ghd RE Pre RE SEtS ea intone Re See lv 565 
July 16. gE NSE ee Sms eee iy eee 5,695 
Aug. +, ag RR enn Ne nee REE Seo Oe 5 G95 
sept. 17. ” aM og Sr na MeCN DOOD 
Oct. (, sal or nr i eNOS Sena oT Oe enero O99 
Nov. 4. eR et SRR RE aie ee 5.695 
Dee. o ‘ sc cheat a a 5,695 
1SS6. 
Jan’y 27. PR aaa al li Lot GO 
Feb, 4 Oi DOD 
M’ch 38. ES ee ne Rm ETC ese ron ke ee em 5 
ol. 3 a guile i OUD 
May 15. a EE OT OR nent) kc Heese eer 5.695 
June 2. Peers Ae pre rh Rtety ean Lenn eiee nna DGD 
July 7. ag ERE CR ops RR ee nt See 5.695 
Aug. 6. oun ee a 6.695 
sept. Sa. ¥ sii tala a GG 
206 Amounts reed from city of New Orleans. 
Oct. ee I i D905 
—— eC d6hCUCC.D CC OEE RC Se 5,695 
Dec. 17. re eee nen okey BO aie . 5,695 


a“ — ge reed TAN ES Ee NT Sia ee l ood GU 
1887. 


I’b’y 14. Pn nce hime oe rere nena 5.605 
Meh 9. a Sl a Se ee 5.695 
A yy | Zz a os DOO 
May 7. NRO Se CR 5.695 

a a gel rn Cre natin Tee Ee ee eee ry. MD 
July > oe i FT ee 5.6905 
Aug. 4. fi mn ry kr nae 5.695 
Sept. 3. “ ioe eee 5.695 
Oct. Zo. “ PO eg See Oren! RE Se HMHOD 


“ i it YOU 


Novy. l 


| 
Dee. F a o,0U0 
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1SSS. 
ee 5,705 
Keb. IS. - et ES ae aPC eR ee 5,095 


$202,524 60 


M’ch Z, , i 1,594 60 
Apl 6. eS e 5,700 
June 6 a 5,700 
us ee ee NR A hE: Lamm eS he 0,7 00U 
July 7 ncihedenmininidiiiiiaie. 0,700 
a 9,700 
Aug. 31. a ee 5,700 
Sept. 29 " NE ey PRE Mee NOR oe One ame PON Pee as o.7 00 
(et. EN ical meter gee eee MOET es SOM tne nr cuuemmL oun we 0,700 
I 9,7 00 

DO,4A1L9 20 


(Over. 
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[ hereby certify that the above is a correct transcript from 


(Signed ) 


Doe sabe nt 


of bhi NV. 
ge Segall 
by DU gis. 


Present: 


& §£ 


Ton. 


Communieations from Mr. IL. ¢ 


). 


Murled ' 
i? le 


ena “Gt.” 


the books of the COMM hy. 
Rt. L. MCMURDO, See’y. 


Filed January 7, USS9. 


Messrs. 
Patton. 
The minutes of the prey ‘ious meeting were re “ad and approved, 

. Miller, att Vv for board of liqui- 
the «dividends 


\. Baldwin, J. D. 


Copy. 


Special meeting. 


SATURDAY, Sept. 27th, ISSA. 


[louston, IT \ 


(yt i fir d } apes frou the 
f rhs > ‘>. of ‘f Spree ‘i itl Merting Th hidon S pe. 27th, 
I Mecting [ld Now'r Vth, USS. 


Abraham, 


[ SEAL. ] 


Minutes 


Otiered in Evidence 


and 


dation, were read, demanding — to him of 
standing «f the credit of the eit New Orleans on the books 
this com pany 

Qn motion of Mr. [Louston, the secretary was instructed to answer 
Mr. Miller, refusing payment unless the city secures a release of the 

various seizures and garnishments to which this company has been 
made a party in the matter of these dividends. 

A communication from Mr. Golding, asking permission to attach 
his new steam-engine for trial to the old engine of the company, 
free of ftom Was laid over until next meeting. 

The following preamble and resolutions were offered by Mr. 

Houston, seconded by Mr. Abraham, and adopted : 
20S Whereas ordinance No. 909, council series, adopted by the 
council of the city of New Orleans on September 23rd, 1834, 
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has been promulgated and is now before this board for acceptance, 
and to be a contract between the said New Orleans Water Works 
Company and the city of New Orleans during the term of the charter 
of said company: ‘Therefore 

Lsi. Be it resolved, That this the boara ol directors of said New 
Orleans Water Works Company do hereby accept the terms and 
provisions ana conditions of said ordinance No. UND, Coun ba i] series, 
ail and singular, and as adopted and approved and promulgated 
and as written, in words and figures following, to wit: (Printed copy 
of ordinance here attached.) 

Pn. x: it further resolved, That suid ordinanee 1s hereby iiC- 
cepted as above stated, to be and constitute a contract and deree- 
ment between said city of New Orleans and the New Orleans Water 
Works Company during the term and period of the charter of said 
company, and the president of the said N.O. Water Works Com- 
pany be, and is hereby, authorized and directed to enter into and 
execute a notarial act of contract with the city of New Orleans, 
through its mayor, embodying said ordinance and to carry out the 
same and these resolutions, 

Mr. Houston stated to the board his inability to give to the de- 
tails of the affairs of the company attention satisfactory to himself, 

and moved the creation of the office of superintendent of the 
209 company. ‘The motion being adopted, he nominated L. IT, 

Gardiner, who was elected to the position and his salary 
fixed at 85,600 per annum. Mr. Gardiner tendered his resignation 
as secretary, and Mr. TLouston nominated It. L. McMurdo to sueceed 
him, at a salary of S2400 per annum. 

On motion, Mr. MeMurdo was thereupon elected secretary of the 


company. 
On motion, the board adjourned. 
(Signed) L. HW. GARDINER, See? y, 


I certify that the above is a true copy from the minute book of 

the company. 
(Signed) R. L. McCMURDO, Secty. [sean] 
Copy. 
Called meeting. 
‘Turspay, Nov. 11, 1SS-4. 

Present: Messrs. A. Baldwin, pres't; J. D. Houston, Iy Abra- 
ham, and Ilon. 1. W. Patton. 

The minutes of the last meeting were read and adopted. 

The secretary submitted full statements of the affairs of the com- 
pany. ‘Phe superintendent submitted his report. 

Mr. IHlouston moved, seconded by Mr. Abraham and carried, that 
the suit brought by Thos. Killen agaist this Company be defended 
and arrangement be made by the superintendent with Judge J. R. 
Beckwith as to his fee. 

Motion was made by Mr. Houston, and earried, that in the suit 
brought by the board of liquidation of the city of New Orleans 

J4—1 525 
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against this company for dividend standing in the name and to the : 
credit of the city it be referred to Judge Beckwith, and the | 
210) superintendent empowered to arrange with him as to fee. 
On motion, which was adopted, the assessment of S650 for 
water supply furnished the New Orleans Gas-Light Company was 
ordered to be revised by our inspector and an inspector to be ap- 
pointed by the gas Co. On motion of Mr. Tfouston, whieh was 
adopted, 82,000 was ordered to be paid to Mr.8. P. Blane on account ip 
of lis fee for legal services rendered in State courts, In supreme : 
court of the State, and in the eity council in case of city. ordinance e 
No. 909, council series, dated Sept. 25, 1SS4.. On motion, the bond 
of R. L. MeMurdo, as secretary and treasurer of this company, was 
accepted and handed to the president for safe keeping. Mr. Abra- 
ham moved, and it was earried, that Mr. Gardiner be refunded 8455 
for his expenses to St. Louis, incurred in’ making clarification test 
on basins in that city in August last. There being no further busi- 
ness, the board, on motion, adjourned. 
(Signed) R. L. McMURDO, Sey. 


uy 
> 


- 


—- « 


I certify that the above is a true — from the minute book of the 
company, 


[SEAL ] (Signed) hk. L. MCMURDO, See't’y. 


Document Marked “D2 [Ieceipts of the Daily States from Receipt Book y 
of the N. O. Water Works Co. OE red by Li ij and Copy biled Jun- 

© uaiy ith, USSD. 

New Orveans, May 5th, 1884. : 

Received from N. O. Water Works Co fourteen & 

per bill rendered. 
$14.25 (Signed) DAILY STATES PRIT. CO. 

Per CARROLL. 


“yy dollars, as 


211] $2.25 of this am’t was for advertising div’d payable Ap’l 10, 
18s : 
S12, “ ‘ 


notice of legislative act. 


—_—_—_ 


[ certify that the above isa true copy from the receipt book of 
this company. 
+? > ¢ s,? © - 
(Signed) R. L. MeMURDO, Sey. [seat] © 


Copy. . 
N.O., Nov. 14th, 1884. 
Received from N. O. Water Works Co. twenty-five hundred dol- 
lars. 


$2500. (Signed) - SAML PL BLANC, 
(Signed) Pp. JNO. J. HANOVER. 
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I certify that the above is a true copy from the receipt book of 
this company. 
(Signed) Rh. L. MeMURDO, See’? y. [seat] 


Copy. 

New Onveans, May 28th, 1885. 
Reeeived of N. O. Water Works Co. twenty-five hundred dollars, 
being balance of fee in matters of N.O. Water Works Co. vs. The City 
of N. O., and of the City vs. The Co., in relation to payment for water 
supply and tax claims, said payment to cover future services needed 
to complete adjustment and settlement of claims for city taxes and 

payment for water supplied in the past. 
(Signed) SAM'L P. BLANC. 


[certify that the above is a true copy from the receipt book of 
this company. 


(Signed) R. L. MeMURDO, See’ty.  [stac.| 


212 Document Marked ” 7.” Contract Detween the City of N. (} and 
the N.O. Water Works Co., Before J. P. Taylor, NP. Offered 
by PUjis and Filed January 7th, 889. 


UxireD States or AMERICA, 
Stutfe of Louisiana, Parish of Orleans, City of New Orleans : 


Be it known that on this third day of the month of October, in 
the vear of our Lord one thousand eight hundred and cighty-four, 
and of the Independence of the United States of America the one 
hundred and ninth, before me, Joseph Dewey Taylor, a notary pub- 
lic in and for the parish of Orleans, State of Louisiana, duly com- 
missioned and qualified, and official notary of the city of New Or- 
leans, and in the presenee of the witnesses hereinafter named and 
undersigned, personally came and appeared the Hon. Joseph Val- 
sin Guillotte, mayor of the city of New Orleans, herein acting in 
his official capacity as mayor aforesaid, being herein and hereunto 
specially authorized and empowered by ordinance No. 909, council 
SLrICS, adopted by the council of the CIV of New Orleans on the 
25rd day of September, A. D. 1884, a duly certified copy of whieh 
ordinance is hereto annexed and made part hereot, 

Also came and appeared Mr. Albert: Baldwin, president of and 
herein representing the New Orleans Water Works Company, being 

herein and hereunto specially authorized and empowered by 
215) a resolution of the board of directors of satd water-works 

company passed at a meeting of said board held in the city 
of New Orleans on the 27th day of September, A. D. ISS4, a certi- 
fied copy of which resolution 1s hereto annexed and made part 
hereof. 

Whereupon said Albert Baldwin, in his said capacity as president, 
declared, and does hereby declare, that le accepts all and singular 
the terms, conditions, provisions, obligations, rights, benefits, and 
udyantages set forth and contained in said ordinance No. 909, adopted 
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by the council of the city of New Orleans on the 25rd day of Sep- 
tember, A. D. 1884, and approved by the mayor on the 26th day of 
September, A. D. ISS4, thereupon daly promulgated, and which 
said ordinanee so accepted by said Baldwin, president, is in the 
words and figures following, to wit: 


An ordinance to carry out act No. 56 of the acts of 1884, providing 
for a future water supply from the New Orleans Water Works 
Company to and for the city of New Orleans and certain institu- 
tions, and regulating the use of water and the payment thereof. 


Whereas the city of New Orleans has been and is and will be 
unable to allow the New Orleans Water Works Company the fifty 
years’ exemption from taxation, being the consideration for a free 
supply of water, contemplated by section 21 of act No. 35 of the 
acts of IST7, and the courts having decided that the exemption from 
municipal taxation granted in said act is not and shall not be en- 
joved, and therefore, as is also decided, that the city must pay for 

the water supplied by said company; and 
214 Whereas it Is best to arrange for a fixed annual price for 
said water supply rather than leave the city liable to an an- 
nual demane, the amount of which cannot be known in advance 
and from which the city cannot be relieved, but is specially author- 
ized and required to provide for the payinent therefor; and 

Whereas the said New Orleans Water Works Company is willing 
to accept terms arranging for a sum to be determined in advance of 
each vear, and which amouat can be readily and equitably tixed, 
according to a mode adopted in other cities, by reference to the num- 
ber of fire-lydrants, fire-plugs, or fire-wells, now numbering eleven 
hundred and thirty-nine (1139), in this city: Therefore, 

Secvion Ist. Beit ordained by the city council of the city of New Or- 
leans, That during the term of the eharter of the New Orleans Water 
WorksCompany, beginning with the vear 1SS5, thesupply of water for 
Which this ordinance provides shall be furnished by the said) com- 
pany from the pipes and plugs of said company, now laid or here- 
after to be latd, for the following purposes, to wit: For the extin- 
guishment of fires and cleansing of the gutters, for the use of all 
existing public buildings, public markets, publie squares, and places, 
public schools, and the public charitable institutions supported and 
to be established and supported by the State or city and now sup- 
plicd by the said) company, it shall be the duty of said company 

to keep and maintain a head or pressure of water of not less 
215) than fifty fect head, between the hours of seven a.m. and six 

pom.; and the reservoir supply at night and between these 
hours shail be of such abundance as amply to cover the needs of the 
lire department for extinguishing fires, and the said company shall 
make such provision as shall be necessary to reinforce or supple- 
ment said reservoir supply in case of need or aecident. In consid- 
eration of the said supply the city of New Orleans shall pay during 
the term of the said company’s charter to the said water-works com. 
pany sixty dollars (860.00) per annum for each and every fire-plug 


THE NEW ORLEANS WATER WORKS CO. ET AL, 109 


fire-hydrant, and fire-well connected with the mains or pipes of said 
company, of which said fire-plugs, fire-hydrants, and tire-wells there 
are now eleven hundred and thirtv-nine (1159), which number shail 
ever be the least measure of the annual sum to be paid to said eom- 
pany, and for every additional hydrant, fire-plug, or fire-well ex- 
ceeding said number, hereafter attached to said pipes or mains, the 
city shall pay an additional sixty dollars (860.00) per annum 

Section 2. Be it further ordained, ete., That the city of New Or 
leans shall have the power in time of dronuth to furnish water to such 
persons as may live outside the lines of pipes of said water-works 
company free from all charges by the same, and shall have further 
power by ordinance duly passed and notified in writing to said com- 
pany before each annual appropriation for said supply to decrease 
or increase the number of fire-plugs, fire-hydrants, and fire-wells 

for the ensuing year, all such ordinances to designate the 
216 ~— locations for the new attachments or intended eut-offs: Pro- 

vided, however, that the number of said fire-hydrants, tire- 
plugs, and fire-wells be not reduced below eleven hundred and thirty- 
nine (1159), the intent thereof being that the annual price to be paid 
for said water supply shall never be less than as fixed herein, by 
reference to the now existing number of said fire-plugs, fire-lvdrants, 
and fire-wells; but the city expressly reserves the power to change the 
location of any of said fire plugs, hydrants, or wells whenever the 
council shal! deem it necessary, said changes to be at the cost of the 
company. 

Section ILI. Be it further ordained, ete., That the city of New Or- 
leans shall annually set apart,appropriate, and provide in its annual 
budget of expenditures and receipts, beginning with those for the 
year ISS), and in all successive budgets for each year SUCCESSIV! ly, 
u sum sufficient to pay for said annual water supply as fixed in the 
foregoing sections of this ordinance, and that said annual sum or 
price shall be paid to said New Orleans Water Works Company tn 
twelve equal and monthly installments, one on the last day of each 
consecutive month, beginning in the month of January, 1SS5, for 
the vear 1885, and beginning alse in the month of January in each 
vear thereafter; and, in event of prompt cash payments of said in- 
stallments during each vear, the city of New Orleans shall be enti- 
tled to deduct and retain from the last installment In each vear six 
per centum of the entire amount pate ned pavable to the said com- 

pany in and for said vear; but should any installment be 
217) «unpaid when due it shall bear interest at the rate of eight 

percentum per annum from the end of the month in which 
it was payable until finally patd. 

Section 4. Be it further ordained, ete. That it is hereby made the 
duty of the comptroller or auditing officer and of the treasurer of 
said city of New Orleans carefully to set chppcur'l and keep, as a dis- 
tinct fund, the mMeonevs Or collections which shall have been appro- 
priated in-each vear pursuant to this ordinance, and such propor- 
tion of all collections of the revenue as shall have been appropriated 
in the budgets to and for said company, or the said water supply for 
each year shall be carefully and exactly set apart by said oflivers as 
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collected, and shall be warranted for by said comptroller and paid 
by said treasurer to said company during each month without fur- 
ther direction, ordinance, or authority tha an that hereby given. 

Section 5. Be it further ordained, ete., That the New Orleans 
Water Works Company shall have the right to inspect and to ex- 
amine into the use of water to be supplied under this ordinance, 
and the city of New Orleans and its officers shall see that no water 
is taken or used except for the purpose aforesaid, and to this end the 
city of New Orleans shall adopt all proper measures or ordinances 
to prevent waste and to prevent any use of water except for the 

purposes herein designated ; and it is hereby made the duty 
218 of the officers of said city and of those of all public build- 
ings and public institutions and of all persons using wacer 

under this ordinance to prevent waste and to prevent the use of such 
water except for the actual need for the purposes aforesaid, 

Section 6. Be it further ordained, ete., That the mayor be, and 
is hereby, authorized and directed to execute a contract by notarial 
act to and with said company, embodying and aii vut the 
provisions of this ordinance. 

Secrion 7. Be it further ordained, ete., that all ordinances or parts 
of ordinances inconsistent or in conflict with this ordinanee be, and 
the same are hereby, repealed. 


Adopted by the council of the city of New Orleans September 
25, 1554. 
M. McoNAMARA 
Clerk of Council. 
Approved September 26th, 1SS8 4. 
J.V. GUILLOTTE, Mayor. 
true copy. 
TH. BUISSON, 
Secretary to the Mayor. 


And said Joseph Valsin Guillotte, mayor, and said Albert Bald- 
win, president, having each read and deelared himsclt fully cognizant 
of the contents of said ordinance, do severally declare that they do 
hereby eontract, ehyage, and agree, one with the other, according to 
the terms, provisions, conditions, and language of said ordinance, 
all and singular of which said terms, conditions, provisions, and 
language shall be, and is hereby, made a contract, engagement, and 
agreement between said parties, The City of New Orleans and The 

New Orleans Water Works Company, to be observed and 
219 carried out and held and maintained during the entire 

term and existence of the said New Orleans Water Works 
Company, Its assigns or successors, as now fixed in the charter of 
sald company, being a period of fifty years from the incorporation 
of said company. 

The said Albert Baldwin, as president aforesaid, engages to fur- 
nish and supply water from the pipes of said company in’ the 
meuner, at the times, and forall purposes and objects as set forth 
In and pursuant to the provisions and requirements of the said 


- ger «+ 


o- 


- ae---- 
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ordinance No. 909, council series; to furnish or supply water toand 
for the public places, buildings, and institutions as ino and = by 
said ordinance required; to allow the city of New Orleans In time 
of drouth, seid state or condition of drouth to be deeded by the 
board of this company and the city council, to furnish water to 
such persons as nay live Gatside the lines of the pipes of the said 
company for the needs of said persons without waste, and by such 
means of transportation by carts, wagons, barrels, or ike appliances 
as said city may provide and furnish, all pursuant to the extent and 
purpose of sections second and fifth of said ordinance: to observe and 
obey any ordinance, duly notified to said company, directing the in- 
crease of the number of fire-plugs, fire-hydrants, and fire-wells, or the 
decrease thereof, provided said decrease be not below eleven hundred 
and thirty-nine in number, all according to section ord of said ordi- 
nance; and further heengages and contracts, as presidentafore- 
220 said, todo, perform and give,and toobserve, carry out and fulfill 
all things required of said company by or in said ordinanee. 
In consideration whereof said Joseph Valsin Guillotte, mayor atore- 
said, engages and contracts to pay unto sald conipany annually the 
sum of sixty (S60) dollars for each and every fire-plug, fire hydrant, 
and fire-well connected with the mains or pipes of said company, of 
which there are now eleven hundred and thirty-nine (1,159), and 
which number shall ever be the least measure of the annual sum to 
be paid said company; to pay said company annually sixty (860.00) 
dollars for every additional hydrant, fire-well, or fire-plug exceeding 
said number of eleven hundred and thirty-nine (1,159) and hereafter 
attached to said mains or pipes; to satisfy said company in writing 
of all decrease or increase required of said plugs, hydrants, or wells: 
to make promptly, fully, and specially the annual appropriations and 
monthly payments as required by and in section three of said ordi- 
hance, the city to deduct or retain from the last monthly payment 
in each vear six per centum of each annual sum paia and to be paid 
said company, es provided in said section three ; to hoid and set apart 
and keep as a distinet fund the moneys or collections, as required by 
said ordinance, and, upon request or demand of said company, on 
the last day of cach month in any year, the comptroller of the city 
shall warrant on the treasury for and the treasurer shall pay from 
said money or collections the instalment which at that time shall be 
due without other authority or ordinance than said ordinance, and 
the comptroller or auditing officer and the treasurer of the 
221) —s city shall faithfully carry out and promptly obey all the re- 
quirements and provisions of the fourth section of said ordi- 
nance, and shall raise no obstacle nor impose any delay in obeying 
the same; and it shall be the duty of each in his respective depart- 
ment to keep all money and collections appropriated under said 
ordinance and this contract as separate from all other moncys and 
as a distinct fund, all pursuant to and in accordance with said see- 
tion -L. 
The said company shall have the right to inspect and to examine 
into and concerning the use of water supplied by it.and none of said 
water shall be wasted or used otherwise than for the purposes named 
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in said ordinance and to the extent of the actual need for said pur- 
poses, all as provided in section five of said ordinance, and to this 
end the officers and persous designated in said section five and the 


city of New Orleans shall do, perform, and abstain from doing tbe - 


things set forth in said section five of said ordinance. 
Further, it is agreed, understood, and stated by and between the 


said parties that the specification or detailing in this instrament of 


the several rights, duties, obligations, and things to be done, per- 
formed, observed, carried out, or abstained from, respectively, does 
not and shall not limit, modity, or in any manner take from the 
effect of any of the terms, conditions, provisions, or expressions of 
said ordinance, all of which «re by these presents accepted and made 
binding, effective, and operative upon and between the said 
222 New Orleans Water Works Company and the city of New 
Orleans, their assigns or suecessions, for and during the term 
named in the charter of said company 
Thus done and passed, in my ollice, in the city of New Orleans 
aforesaid, the day, month, and year first aforesaid, in the presence 
of Charles G. Rebentisch and George b. Goetz, witnesses of lawful 
age, residing In this parish, who have signed their names with said 
parties and me, netary, after due reading of the whole. 
(Original signed) J. V. GUILLOTTE, Mayor. 
ALBERT BALDWIN, 
President of the New Orleans Water Works Company. 
C.G. REBENTISCII. 
GEORGE B. Gd PZ. 
J. D. TAYLOR, Not. Pub. 


A true copy of the original. 
New Orleans, June loth, 1885. 
[| SEAL. | (Signed) J. D. TAYLOR, Not. Public. 
Document. Regular Mouthly Meeting of the Board of Directors of the N. 
O. Water Works Co. Ojjered in Eeidence hy Plaintifis and Filed Jau- 
vary Yh, ISS. 
( ‘Opy. 


Regular monthly meeting, October Ist, 1854. 


Present: Messrs. A. Baldwin, J. D. Houston, W’y Abraham, and 
Hon. I. W. Patton. 

The minutes of the previous meeting were read and adopted, and 
full statement of the aflairs of the company was submitted by the 
sec ty. . 

The communication from Mr. Golding, which was presented at 

the Jast mecting and postponed, relative to attaching his 
225 new engine to the old engine of the company, was brought 

up. Mr. Ilouston moved that he be granted permission to 
make the test of his engine as requested, with the proviso that it be 
done without expense to the company, and be removed, when re- 
quested to do so, at hisown expense; seconded by Mr. Abraham and 
carried. 
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Mr. Abraliam made the following motion : 

That whereas, at the last meeting of the board. Mr. J. D. Houston 
resigned his position as superintendent of this company : 

And that whereas, owing to the valuable services rendered by him 
during his occupancy of the position of superintendent and as an 
evidence of the appreciation of this board : 

Resolved, That the sum of six thousand dollars be, and is hereby, 


> donated to him; seconded by Hon. I. W. Patton and carried unani- 
mously. 
» Mr. Hlouston made the motion that the bond of the seeretary and 


treasurer be fixed at ten thousand dollars; seconded by Mr. Abra- 
ham and carried. 

Communication was read from Mess. P. Ek. Theard & Sons for 
Sister Gregoria, superioress Asvlum of the Little Sisters of the Poor, 
in the sixth district of the city, asking that the necessary supply of 
water for the use of the asylum be granted free of charge. 

Mr. Houston moved that the request be granted and carried, 

Communication from Judge J. R. Beckwith was read relative to 
cutting off the water supply from rice mills and other steam-users 
in default to this company. 

Mr. Houston made the motion that “ the supply of water be shut 

off, agreeably to the opinion of Judge Beckwith, from all rice 
224 mills and other steam-users in default to this company, such 
cut-olf to take place when steam is ofl, and they be notified 


° promptly thereafter; seconded by Mr. Abraham and carried, 
There being no further business, o motion the board adjourned. 
(Signed) RK. LL. MeMURDO, See’ty. 


I certify that the above is a true copy from the minute book of 
the company. 
(Sigued) R. L. MeMURDO, Netty. [sean] 
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Supreme Court of the State of Louisiana. 


CrLerk’s Orricre, NEW One ans, Mey 25rd, 1SS7. 
> e > 


I. Conery, Jr., ef al. 
2 @ vs, No. 9693. 
New Orreans Water Works Company cf als. J 


Appeal from the civil district court for the parish of Orleans. 


the words and figures following, to wit: 
This is an action of the part of plaintiffs, residents of the city of 
New Orleans, alleging themselves to be tax-payers to the city 
225 = in asum exceeding S1V0,000, against the city of New Orleans 
and the New Orleans Water Works Company and others, 
l5—1lo2o 


[ 
( Mr. Justice Todd delivered the opinion and deeree of the court in 
f 


' 
i 
; 
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seeking to restrain the execution of a contract entered into between 
the city and the said water-works company on the Srd of October, 
1854, and to prevent the council of the city from making any ap- 
propriation out of the public treasury in furtherance of the contract 
and the ordinance authorizing it, and further asking that said con- 
tract and ordinance be declared null and yoid. 

The petition charges as the ground of nullity that said contract 
and ordinance violate expressly the terms of the charter of the com- 
pany and are wire vires and unconstitutional, null, and void, and 
sets forth at great length the causes or reasons of the illegality and 
nullity propounded. 

To this petition the city of New Orleans filed the following excep- 
tions: 

Ist. That plaintiff had no capacity to stand in judgment. 

2. That the petition disclosed no cause of action. The water-works 
company presented exceptions which, though differently formulated, 
were in substance the same as the above. The judge a quo, for 
reasons assigned, ina lengthy and elaborate opinion sustained the 
exception as to the right or capacity of the plaintiff to maintain the 
action or stand in judgment and dismissed the suit. From this 

Judgment the plaintiffs appealed. This precise question 
226 was involved in the ease of Handy «ft al. vs. City of New Orleans, 

recently decided and not yet reported. Like the instant one, 
that was a case where a number of tax-payers and residents of the 
city Joined in a suit for the annulment of a contract and ordinance 
of the city touching the wharf lease on grounds very similar in every 
respect to those urged in the ease before us. 


We quote from the syllabus of that case to show the identity of 


the questions involved in the two cases and how they were decided : 

“"Tax-payers have a standing in court to contest, upon proper 
charges, the validit’ Jfa municipal ordinance and contract executed 
under it whenever its enforcement may increase the burden of tax- 
ation.” 

“A district court, the low limit of whose jurisdiction is fixed, has 
jurisdiction to pass on such a controversy when the matter in dis- 
pute, which is the value of the contract, exceeds that limit, and the 
supreme court has jurisdiction on appeal when this value exceeds 
two thousand dollars.” 

It plainly appears, therefore, from this recent ruling of this court, 
amply supported by the authorities cited in the opinion, that in the 
Instant case the decision of the lower court upon the exception in 

question Was erroneous. Notwithstanding that this question 
227) oof the right or capacity of the parties to stand in judgment 

was the sole question decided by the court ¢ gvo,as abundantly 
shown by the reasons therein assigned for the judgement rendered, 
yet the counsel on both sides have —ina lengthy and very able dis- 
cussion of the exception as to “no cause of auction,” filed but not 
determined in the court below. We have examined thoroughly the 
record of the case and are satisfied that there exists little or no dis- 
pute as to the facts out of which this controversy has grown, and 
that therefore the determination of the exception of “no cause of 


co 
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action ” will determine fully the merits of the cause. This vital 
issue has not been passed upon or even considered by the judge a qua, 
as we learn from lis written opinion in the record. It is the prov- 
nee of an appellate court to review the proceedings of the inferior 
court and to determine whether its ruling and decrees therein em- 
braced are right or wrong, and not to deal with matters and issues 
distinctly presented by the pleadings but not considered or decided 
by that court. 19 L., 207; 9 R., 256; 7 A., 622; 10 A., 552; 11 A., 
746; 15 A., 159. 

We conclude, therefore, that it Is proper to remand the cause that 
the all important issue raised by the exception referred to, not passed 
on by the court of the first Instance, may be there tried and deter- 
mined, 

[t is therefore ordered, adjudged, and decreed that the judge- 

228) ment of the lower court sustaining the exception touching 
the right or capacity of the plaintiffs to maintain the suit and 

stand in judgment and questioning the Jurisdiction of the court be, 
and the same is hereby, reversed and the cause remanded to be pro- 
ceeded with according to law, the costs of the lower court thus far 
incurred on the exception overruled and of this appeal to be paid 
by appellees and the further costs to abide the final issue of the case. 


Ayree ment. Filed May 24h, 1SS7. 


Supreme Court, State of Louisiana. 


Kpwarbp Conery ¢f a/. | 
- 

a rr ; No. 9692. 
fue New Oriteaxs Watrer Works Company & City | 
or New OnLeANs. 


And now come the said defendants, The New Orleans Water 
Works Company and The City of New Grleans, defendants and 
appellees in this cause, and expressly waive all delays allowed by 
law before this decree in this cause can become final snd any and 
all right to petition for rchearing herein in order that the trial of 
this cause may be expedited in trial in the court below, and move 
thie court that the same may be considered executory nid the clerk 
of this court ordered to miuake and delivet the COPY of the deerce 
herein and all other papers necessary to be remitted to the civil 

distriet court, as in case of a final executory deeree as to 
220 ~~ the matters determined on the appeal herein remanding the 
‘ause to said court for trial. 


(Signed) J. R. BECKWITH. 
Counsel for N. O. WL We Co. 
(Signed) W. H. ROGERS, 


f ly Att'y. 
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Extract from the Minutes of Tuesday, May 2 ith, 1SS7. 


The court was duly opened pursuant to adjournment. 

Present: Their honors Edward Bermudez, chief justice, and Felix 
P. Poche, Robert B. Todd, Charles E. Fenner, Lynn B. Watkins, 
associate justices, 


I. Conery, Jr., ef all. ( 
VR. No. 9693. 
N. O. Waren Works Co. et al. | 


On motion of J. R. Beckwith, for defendant, and W. HL. Rogers, 
city att’y, and considering the consent In writing of connsel herein 
to the effect that the judgment herein be considered as final and 
executory, and that a copy of the same is necessary for further pro- 
eeedings in the district court thereunder, it is ordered that a copy of 
the opinion and decree herein, together with copy of said consent and 
of this order, be made and duly certified by the clerk as final and 
executory. 

(A true copy.) 

[SEAL.] (Signed) JOHN AUGUSTIN, D'y Clerk. 


230 Documentary evidences of Defi ndant, Document Marked us? og 

Actof Sale of Property Lights, ee. by the Commercial Bank 

of N. O. to the City of N. O. Offered by DePt and kiled January 6th, 
ISS). 


STATE OF LOUISIANA, ! 
Parish of Orleans. City ot Ni wD Orleans. j 


Be it known that on this nineteenth day of January, in the year 
ofour Lord one thousand eight hundred and sixty-nine, and the 
ninety-third of the Independence of the United States of America, 
before me, Andrew Hero, Jr. a notary publie in and for the parish 
of Orleans and official notary for the city of New Orleans, duly 
commissioned and qualified, and in presence of the witnesses here- 
Inafter named and undersigned, personally came and appeared the 
Honorable John R. Conway, mayer of the city of New Orleans, and 
herein acting In such capacity of havor under and by virtue of reso- 
lution number 1252, new series, passed by the honorable the common 
council of New Orleans, approved January the sixteenth, 1869, a cer- 
tified copy of which is hereto annexed for reference, and the same is 
in the words and figures following, to wit: 

Resolved, That in order to complete the purchase and delivery of 
the water works purchased from the Commercial Bank of New Or- 

leans the mavor be, and is hereby, authorized to sign a nota- 
251 rial act acknowledging delivery of the same and the movable 
and immovable property included in said purehase, and on 
the signing of such act by the president of the Commercial Bank 
within sixty days from the signing of such act bonds of the city of 
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New Orleans to the amount of thirteen hundred and ninety-three 
thousand and four hundred dollars, having thirty vears to run and 
bearing interest at the rate of five per centum per annum from the 
Ist of January, i869, payable semi-annually, on the first day of Jan- 
uary and the first day of July in each and every vear, provided the 
same meet with the approval of the city attorney; and also came 
and appeared Felix Labatut, president of the-Cotamercial Bank of 
New Orleans, a duly incorporated institution of this State, and 
herein acting in such capacity of president under aud by virtue of 
a resolution passed at a mecting of the board of directors of said 
bank held on the thirteenth dav of January, instant, a duly certi- 
fied copy of which said resolution is hereto annexed for reference— 

Which said parties declared that whereas by an act of the Legis- 
lature of this State incorporating the said Commercial Bank and 
granting it the privilege of conveving water from the Mississippi 
river into the city of New Orleans and its fuubourgs and into the 
houses of its Inhabitants, entitled “An act to incorporate the Com- 
mercial Bank of New Orleans,” approved April Ist, 1855, it was 
provided by the fourth and forty-second sections thereof that at any 
time after the expiration of thirty-five years from the passage of 

said act it shall be lawful for the corporation of the city 
252 of New Orleans to purchase from said Commercial Bank of 
New Orleans the water works to be constructed by sald com- 
pany by virtue of said act at a price to be fixed by arbitrators, of 
whom five shall be chosen by the president and the directors of said 
Commercial Bank of New Orleans and five by the city council! of 
New Orleans, and none of whom are to be stockholders in said com- 
pany nor members of the city council of New Orleans, and that the 
award of said arbitrators in writing, in case of their agreement, 
should be binding on the respective parties, and that the amount so 
decided npon should be payable in bonds of the mayor, aldermen, 
and inhabitants of New Orleans, bearing an interest of five per 
eentum per annum, payable semi-annually and redeemable in not 
less than ten nor more than thirty vears from the day on whieh: said 
award should be signed and the said water works delivered over to 
the said corporation of New Orleans; 

And whereas the city of New Orleans has deemed it expedient 
to purchase the said water works, as provided for in sections 4 and 
42 of the aforesaid act, and has signified its Intention so to do under 
and by virtue of resolution No. S89, new series, passed by the hon- 
orable the common council of New Orleans and approved Mareh 
27th, 1868; a certified copy of which said resolution is hereto an- 
nexed and it Is in the words and figures following, to wit: 


No. SS9, new series. 


Doe Whereas by an act of the Legislature of the State of Louisi- 

ana to incorporate the Commercial Bank of New Orleans, 
approved April Ist, 1S35, establishing a company im the ety of New 
Orleans invested with vanking privileges and to be entitled the 
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“Commercial Bank of New Orleans,” the chief object of which said 
company Is to be the conveying of water from the river into the city 
of New Orleans and its fanbourgs and into the houses of its inhabit. 
ants; 

Whereas the first section provides the original capital stoek shall 
be three millicns of dollars; whereas the fourth section provides that 
at any time after the expiration of the thirty-five years from the 
passage of this act it shall be lawful for the corporation of the city 
of New Orleans to purchase from the Commercial Bank of New Or- 
leans the water works constructed by said company in virtue of this 
act and said company shall not refuse to sell the works aforesaid, 
with all the rights and privileges appertaining to the same, on the 
terms hereinafter provided ; 

Whereas the thirty-eighth section provides that the corporation of 
New Orleans shali be supplied by said company free of charge with 
all water necessary for the extinguishment of fires and other public 
purposes ; as they progress in laying aqueducts they shall place 
free of any charge whatever two liydrants of proper coustruction in 
front of each square, and the said company shall supply a suflicient 
quantity of clear, pure, and wholesome water for the use of the in- 

habitants at the elevation of fifteen feet when the same may 
234 be required ; 

Whereas the forty-second section provides that if after the 
expiration of thirty-five vears the said corporation of New Orleans 
shall be inclined to buy the said water works from the Commercial 
Bank of New Orleans the price shali be fixed by arbitrators, five of 
whom shall be chosen by the president of the Commercial Bank of 
New Orleans and five by the city council of New Orleans; said arbi- 
trators shall take into consideration the value of the water works 
and grounds appertaining thereto, and the amount so agreed upon 
shall be payable in bonds bearing five per cent. interest, redeemable 
in not less than ten nor more than thirty years: Be it 

Resolyed, That the city of New Orleans will purchase the water 
works upon the terms and conditions as provided for in act of the 
Legislature of the State of Louisiana to incorporate the Commercial 
Bank of New Orleans, approved April Ist, 18355. : 


(Signed) WM. T. HEPP, 
Presid al Board of Assistant Add reien., 
(Signed) JAMES GRAITIAM, 


President Board of Aldermen. 
Approved March 27th, 1868. 
(Signed) MK. WEATH, Mayor. 
A true copy. 


D. Rh. WIHITAK et, Ne erclary. 


259 And whereas, agreeably to the provisions of said section 42 
of the aforesaid act of the Legislature incorporating said Com- 
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mercial Bank of New Orleans, the common couneil of the city of 
New Orleans, at a joint session thereof held on the 7th April, 1568, 
erected Messrs. Josiah B. Richardson, Edward Filleul, John M. G, 
Parker, William IL. Bell, and Daniel Blair, all of this city, as the 
five arbitrators on the part of the citv, and at a subsequent joint 
session of said council held on the Sth day of May, 1868, John Lock- 
wood, of this city, was clected: as one of the five arbitrators on the 
part of the city in the place of Daniel Blair, previously elected, but 
who had resigned the position of such arbitrator, as will appear by 
reference to the annexed extract from the minutes of said common 
council; and the president and directors of said Commercial Bank, 
agreeably to said section No. 42, ata meeting thereof heid on the 2nd 
May, 1868, elected Messrs. William C.C. Claiborne, John Communy, 
Krank HH. Hatch, James Freret, and Joseph IHernandez, all of this 
city,as the five arbitrators on the part of the said Commercial Bank 
of New Orleans.as will appear by reference to the annexed extract 
from the minutes of the proceedings of the said meeting; 

And whereas the said ten arbitrators, after having taken into con- 
sideration the value of the said water works and ground appertain- 
ing thereto for supplying the citv and faubourgs of New Orleans 
with water by the said company, agreed and fixed the price at which 

sald water works and all its appurtenances (with the excep- 
236 tion of the buildings and lot of ground situated on Drvades 

street) should be sold to the city of New Orleans for the sum 
of two miilions of dollars, payable in bonds of the city of New Orleans, 
as provided for-by the 42 section of the charter of said bank ; which 
sald report is in the words and figures following, to wit: 


To the honorable mayor and common council of New Orleans : 

We, the undersigned. having been appointed by the city of New 
Orleans and the Commercial Water Works Company arbitrators for 
the purpose of fixing the price for which said wacer works and its 
appurtenances are to be sold to said city of New Orleans, five of us 
having been appointed by the common council of said city— 

J. M. G. Parker, Josiah B. Wilkinson, Jolin Lockwood, Edward 
Milieul, and William IL. Ha.l— 

And five by the said Commercial Water Works Company, namely, 
W.C.C. Claiborne, John Communy, Frank IL. Ilateh, James Freret, 
and Joseph Hernandez, after having met several Uimes and ex- 
amined thoroughly the property of said company and taken into 
consideration the value of the water works and grounds appertain- 
ing thereto for supplying the city and faubourgs of New Orleans 
with water by said COMPANY, hereby fix the price of sald) water 
works, in pursuance to the 42 section of the charter of said corpora- 
tion, at the sum of two millions of dollars, for which price the water 
works and all its appurtenances (with theexception of the buildings 
and lot of ground situated on Dryades street) are to be sold by 
the said corporation to the city of New Orleans, the said sum 
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237 ~=pavable in bonds of the city of New Orleans, as provicted by 
the 42 section of the charter of said bank. 

JOHN LOCKWOOD. 
W. C. C. CLAIBORNE. 
JOSIATIL B. WILKINSON. 
M.O. PLATCIL. 
J. HERNANDEZ. 
KK. PILLEUL. 
H. HW. BELL. 
JOHN M. G. PARKER. 
JOHN COMMUNY. 
JAMES FRERET. 


New Orleans, July 22nd, 186s. 


All relative to which will more fully appear by reference to the 
annexed certified extract from the proceedings of the board of as- 
sistant aldermen of the common council of the city of New Orleans 
ata mecting thereof held on the 28th dav of July, 1868; 

And whereas the city of New Orleans is a stockholder in the eap- 
ital stock of the said Commercial Bank of New Orleans for five 
thousand shares of one hundred dollars each, by reason of which 
the said city is entitled to a credit of five hundred thousand dollars 
on the aforesaid sum of two millions of dollars agreed upon by the 
said arbitrators as the price which the said city of New Orleans 
should pay for the said water works and appurtenances ; said city 
is also entitled to a further credit on said price of the sum of one 
hundred and six thousand six hundred dollars, the same arising 
from its interest as such stockholder in and to the eash ports ‘uin- 
ing to the sinking fund created under provisions of the 25rd see- 
tion of the charter of said Commercial Bank; and which said sum 

of five hundred thousand dollars and one hundred and six 
255 thousand six hundred dollars, making the total sum ef six 

hundred and six thousand six hundred dollars, being de- 
ducted from the said price and sum of two millions of dollars, 
makes the amount which said city of New Orleans is to pay for the 
aforesaid water works, with the appurtenances and grounds apper- 
taining thereto, the sum of one million three hundred and nine ty- 
three thousand and four hundred dollars, payable in bonds, which 
the said city is authorized to execute and deliver under the pro- 
visions of an act of the General Assembly of this State entitled 
“An act to amend an act entitled ‘An act to incorporate the Com- 
mercial Bank of New Orleans, approved April 1, 1583, approved 
July 22nd, 1868:” 

Now, therefore, in consideration of the premises and in order to 
give unto the city of New Orleans an authentic title to the said 
water and all appurtenances thereto pertaining, the said Felix Laba- 
tut moreover declared in his said capacity that by virtue of the au- 
thority In him vested by the aforesaid resolution of the board of 
directors of said Commercial Bank of New Orleans, and for the eon- 
sideration and on the terms and conditions hereinafter expressed, he 
does by these presents cede, grant, bargain, sell, transfer, assign, set 
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over, and deliver unto the city of New Orleans, herein represented 
by the said Hlonorable John R. Conway, mayor thereof, who accepts 
the same for the said city and its assigns and acknowledges delivery 
and possession thereof— 
20%) All and singular the property, real and personal, of what- 
ever nature or kind soever belonging to the Water works con- 
structed and established by the said Commercial Bank of New Or- 
leans, and the dykes. mounds, reservoirs, machinery, engines, boil- 
ers, pumps, conduits, aqgueducts, pipes, tools, and other appurtenances 
appertaining thereto. 

And the real estate aforesaid is deseribed as follows, to wit: 

Ist. A ‘certain Square ol ground, together with the ‘CSCrvolr, 
buildings, and all other improvements thereon, and the rights, serv- 
itnuides, Wis, privileges, and uppurtenances thereto belonging or 
In anyWise appertalning, situated in the Faubourg Ainunciation, 
first district of this city, designated by the number IS on a plan of 
said faubourg drawn by B. Latin, surveyor, dated the tifteenth day 
of May, one thousand eight hundred and seven, which said square 
is bounded by Religious, St. Thomas (formerly St. John the Diap- 
tist), Richard, and Market streets, and it has a front on each of the 
said streets of three hundred feet. Said square of ground was ac- 
quired by the said Commercial Bank of New Orleans by purchase 
and as the last and highest bidder thereon at a public sale thereof 
made by George Washington Morgan, sheriflof the parish of Orleans 
aforesaid, on the fifth day of May, ISS4, underand by virtueot an order 
of seizure and sale to him directed by the honorable the parish court 
of the parish of Orleans, at the suit of Didier Dreux versus 

Jolin Green, No. 7277 of the docket of the said court, as per 
240s the deed of said sale in the premises hereunto annexed, made 

by said sheriiPand bearing date the nineteenth day of May, 
eighteen hundred and thirty-four: and by an act passed before 
Hilary Bb. Cenas, late a notary in this city, on the nineteenth day of 
Mav, eighteen hundred and thirty-four, Jolin D. Pein, James Puech, 
John Armstrong, Wilham Ek. Leverich, Alexander Mehkeever, Isaae 
J. McCabe, and Sarah Matilda Beek, parties to said act, joint pro- 
prictors of said square of ground claimed by him or her therein, 
ratified and confirmed the said sheritts sale and held the same 
binding on them in the same manner and to the same extent as if 
it had been their own proper act and will, all in relation to which 
will more fully appear in the said act, to which reference is hereby 
made, 

2nd. A certain piece or portion of ground, together with all the 
buildings and improvements thereon, and the machinery, besides 
engines, cisterns, rights, privileges, serviludes, ways, and appurte- 
nances thereunto belonging or in anywise appertaining, situated In 
the Seburb Lacourse, first district of this cliyyin the square bounded 
by New Levee, Tehoupitoulas, Richard, and Orange streets, sun 
measuring one hundred and ninety-one feet nine inches and six 
lines front on New Levee street, one hundred and ninety-one feet 
bine inches and four lines front on ‘Pelioupitoulas street, three 
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hundred and eighty-three feet seven inches and three lines 
241 front on Richard street, and three hundred and cighty-three 

feet seven Inches and three lines on a straight line running 
from the termination of the line on New Levee street aforesaid to 
the termination of the line on ‘Tehoupitoulas street aforesaid, paral- 
lel to Orange street, and dividing the said piece or portion of ground 
from the properties now or formerly belonging to A. Caldwell and 
to R. Toledano, which forms the remainder of said square. 

Said piece or portion of ground was, prior to its acquisition by 
the said Commercial Bank of New Orleans, divided into twenty lots, 
and they were acquired by said Commercial Bank as follows, to wit, 
eight thereof designated by the numbers 1, 2, 3, 4,5, 18, 19, and 20 
ona plan thereof drawn by Charles I. Zimple, surveyor, and de- 
posited in the office of G. R. Stringer, late a notary in this office, as 
plan No. 4, and measuring together one hundred and ninety-one 
feet, nine inches and four lines front on Tehoupitoulas street and 
one hundred and eighty-four feet four inches and seven lines front 
on Richard street, forming the corner of Tehoupitoulas and Rich- 
ard streets in said square, by purchase and as the last and highest 
bidder thereon at a public sale thereof made by George W. Morgan, 
sheriff of this parish, on the sixteenth day of June, A. D. eighteen 
hundred and thirty-four, by virtue of an order of execution to him 

directed by the district court of the first judicial district 
242 of the State of Louisiana, in a suit of partition entitled 

Jolin Green — John Justamond vs. Widow Maguire, in her 
own name and as tutrix of her minor child, No. 11215 of the docket 
of said court,as per the said sheriff's deed of said sale, dated the 10th 
day of July, 1854; also seven thereof designated by the numbers 1, 
2,5, 4.5, 6, and 7 on a plan drawn by said Surveyor Zimple, dated 
April 27th, 1852, and deposited in the office of said late notary, IT. 
fb. Cenas, which said seven lots measure together seventy-one feet 
nine Inches and six lines front on New Levee street and one hun- 
dred and ninety-nine feet two inches and four lines front on Richard 
street, forming the corner of New Levee and Richard streets, in said 
square, by purchase from Levi Pierce, as per the act of sale thereof 
passed before the said late notary, HL. B. Cenas, on the 13th day of 
April, 1855; also two thereof designated by the numbers “9” and 
“10° on a plan drawn by said Surveyor Zimple, deposited in the 
office of said notary, E.R. Stringer, and measuring together forty- 
eight feet front on New Levee street, by purchase from Pascal and 
Tourne and Nicholas Beckwith, as per the act of sale thereof passed 
before the said late notary, HL. B. Cenas, on the third day of April, 
1855; lastly, the three remaining of said lots, designated by the 
numbers “6,7 “7,” and “8S” on a plan drawn by Surveyor Zimple in 

the year 1SS2 and deposited in the office of said notary, G. R. 
2415 Stringer, measuring together seventy-two feet front on New 

Levee street, by purchase from Alexander Graithe, as per the 
uct of sale thereof passed before the said late notary, HL. B. Cenas, 
on the l4th day of February, 1859, and by an aet of compromise 
entered into between the said Alexander Grailhe and the said Com- 
mercial Bank of New Orleans and passed before the said notary, 
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Hf. B. Cenas, on the 13th day of December, 1884, certain matters in 
dispute between the said parties growing out of said sale were settled 
to their mutual satisfaction. 

And the personal property herein transferred having been deliv- 
ered to the: commissioners of the water works of said city of New 
Orleans, and they being satisfied with the quantity and nature of the 
articies so delivered, the said Mayor Conway hereby dispenses with 
a particular and exact inventory thereof for annexation hereto, as 
is otherwise required by law. 

By reference to the annexed certificates of the register of convey- 
ances and the recorder of mortgages in and for this city and parish, 
dated this day, it will be seen, first, that the real estate and apour- 
tenances herein described have not been alienated by said Commer- 
clal Bank of New Orleans prior to the date hereof and stand regis- 

tered In its name, and, second, that the said property is free 
244 from encumbrances in the name of Said bank, with the ex- 

ception of the privilege of drainage, and also the general 
mortgage In favor of the city of New Orleans for the sum of two 
thousand three hundred and ninety-two dollars, with interest, costs, 
&e., resulting from a judgment rendered by the hon. the second dis- 
trict court of New Orleans on the thirteenth day of March, 1558, 
against the Commercial Bank water works for taxes of eighteen 
hundred and fifty-six : 

To have aud to hold the same property and appurtenances unto 
the city of New Orleans and its assigns forever. 

And the said Labatut in his said eapacity moreover transfers unto 
the city of New Orleans all the rights and actions of warranty to 
which the said Commercial Bank of New Orleans is or may be enti- 
tled against all the former proprictors of the property herein con- 
veyed, subrogating the said city of New Orleans to the said rights 
and actions to be by if enjoyed and exercised In the same tanner 
as they might have been by said Commercial Bank of New Orleans. 
This sale and transfer is made and accepted in conformity with the 
above award of said arbitrators and agreeably to the aforesnid de- 
duction agreed Upon by and between the board of directors of aid 

Commercial Bank of New Orleans and the city of New Or- 
245 = leans for and in consideration of the price and sum of one 

million three hundred and ninety-three thousand four lun- 
dred dollars and interest as hereinafter expressed, in seitlement of 
w! ich the sit Mavor Conway hereby promises for ana binds and 
obligates the city of New Orleans to deliver or cause to be delivered, 
within sixty days from and after the date of these presents, unto the 
president of said Commercial Bank of New Orleans, bonds of the 
city of New Orleans, signed by the mayor, comptroller, and treas- 
urer thereof, amounting In tie ageregate of the sald sum of one 
tiliion three hundred and ninety-three thousand four hundred 
dollars, and of such anounts as may be agreed upon, payable on 
the Ist day of January, A. D. eighteen hundred and ninety-nine, at 
the oflice of the city treasurer, from and after the first day of dean 
uary, A.D. 1869, payable semi-annually ou the first day of January 
and July of each and every vear during the period aforesaid, at the 
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office of said city treasurer, and for which interest the requisite 
number of coupons will be attached to each bond. 

The aforesaid described real estate is exempted by law from the 
payment of all State and city taxes, and receipts have been pro- 
dueed and exhibited to me, notary, showing that eight several 

instalments for drainage have been paid on said property. 
246 And finally it is understood and agreed to that the build- 

ings and lots of ground situated on Dryades street and speci- 
fied in the aforesaid report of the said arbitrators as being excluded 
from this sale and transfer és more particularly defined and described 
as a certain lot of ground, together with all the buildings and im- 
provements thereon and all rights and privileges thereto belong- 
ing, situate In the first district of this city in the square bounded by 
Drvades, Canal, Rainpart, and Common. sireets, and measuring In 
English measure fifty-two feet front on Dryades street and forty-five 
feet In width in the rear by one hundred and five feet six Inches in 


depth, being the samme property which the said Commercial Bank of 


New Orleans acquired by purchase from Mrs. Morton Jackson by an 
act passed before said late notary, Hilary B. Cenas, on the second 
day of March, one thonsand cight hundred and fifty-seven. 

Thus done and passed, in my office, at New Orleans aforesaid, in 


the presence of Mr. James Graham and George Cenas, witnesses of 


lawtul age, domiciliated in this city, who hereunto sign their names 
with the parties and me, the said notary, on the day and vear set 
forth in the caption hereof after due reading of the foregoing. 
(Original signed) RELIN, LABATUT, President. 
” JOIN R. CONWAY, Weyor. 
JAMES GRATLAM. 
. GhO. CENAS. 
. ANDREW HERO, Jn, Not. Pu. 
Approved : 
HENRY J. LEOVY, City Atty. 
247 Registered in conveyance office, B. 96, to. 65, 66, and 67, 
New Orleans, March 22nd, 18069. 
PG. LABARRE, Dy rr. €. 
A true copy of the original on file in my office. 
New Orleans, Dee’r 21st, A. D. 1588. 


(Signed) ANDREW HERO, Jn, [seat] 
Not. Public. 
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Document Marked = P " (Copy of Pill of Complaint) bil. d Junuary 
16th, ISS. Oticred in Kevidene hij lhe Detendant. 


U.S. Cireuit Court, Eastern District of Louisiana. 


City or New OnLeEANS ) 
vs. . No. 8648. 
Jonx A. Morris cf als. J 


To the honorable the judges of the circuit court of the United States 
for the fifth cireuit and district of Louisiana : 

The city of New Orieans, a municipal corporation chartered by 
and organized under the laws of the State of Louisiana, and as 
such a citizen of said State, herein appearing by the Ilon. isaae W. 
Patton, her mayor, brings this her bill against John A. Morris, a 
citizen of the State of New York, residing in the State of Louisiana; 

Freeman Clark, a citizen and resident of the State of New 
248) —- York; John Klein, a citizen and resident of the State of Mis- 

sissippl; Charles T. Iloward and Jack Wharton, both citizens 
and residents of the State of Louisiana. 

And thereupon your orator complains nd SaVs that the said 
John A. Morris, Freeman Clark, John Klein, and Charles T. Ilow- 
ard, as the subrogees of Myra Clark Gaines, having respectively ob- 
tained judgments in this honorable court against your oratrix in 
the suits entitled “John A. Morris vs. The City of New Orleans, No. 
7962; Freeman Clark vs. Jelferson City Gas-Light Co. ef als, No. 
7142; Freeman Clark vs. Jefferson Gas-Light Co. and City of New 
Orleans, No. S349: John Kiein vs. City of New Orleans, No. 7801, 
and Myra Clark Gaines, Chas. T. Lloward, subrogated, vs. City of 
New Orleans, No. 2695 of the docket of this honorable court, have 
saused writs of alias pluries fier’ fucias and writs of flerd facits to Issue 
thereunder, have placed the said writs in the hands of Jack Wiar- 
ton. the marshal of this honorable court, and have caused him to 
seize thereunder and to advertise for sale,on Saturday, the Isth day 
of January, 1S7%, the following-deseribed property, to wit: “All the 
rights, title, and interest of the city of New Orleans in the New Or 
leans Water Works Company, consisting of four thousand three 
hundred and forty-four (4,341) shares of the capital stock, more or 
less :” all of which will more fully appear by reference to the notices 
of seizure, directed to and served upon your oratrix, fully deseril- 
Ing said property, and by reference to the official advertisement of 
sale, which are hereto annexed and made part of this bill and 

marked Exhibits A 1, A 2, A35, Ad, AS, and AG: 
249) Now your oratrix complains and says that on the Ist day of 

April, 1835, the Legislature of the State of Loutsiana passed an 
act to incerporate the Commercial Bank of New Orleans, and con- 
ferred on said bank so Incorporated the exclusive privilege ol supply- 
ing the inhabitants of the city of New Orleans with water from the 
Mississippi by means of pipes and machinery; that said act pro- 
vided that at any time after the expiration of thirty-five years fromm 
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the passage of said act it should be lawful for the corporation of the 
city of New Orleans to purchase from said Commerciai Bank the 
water works constructed by said company in virtue of said act, 
and that said bank should not refuse to sell said works as afore- 
said; that by said act it was further provided that the price to be 
paid by the city of New Orleans for said water works should be paid 
in bonds of the city of New Orleans, bearing five per cent interest, 
payable semi-annually, and that on such payment being made the 
water works were to be delivered to the city; that on the twenty- 
seventh of March, 1868, a few days before the expiration of the 
thirty-five vears fixed in the act of April Ist, 1835, The City Couneil of 
New Orleans, your oratrix, resolved to purchase said water works on 
the terms prescribed by said act of 1855: that the arbitrators ap- 
pointed under said act of 1835 appraised said works at $2,000,000.00, 
pavable in city bonds, bat that as your oratrix owned 5,000 shares of 
the stock of said company, valued at $506,000, and was also entitled 

as a stockholder to an interest ina sinking fund owing by 
250 = said bank, which said interest of your oratrix was valued at 

$106,600, your oratrix was compelled to deliver to said Com- 
mercial Bank, in payment of the price of said water works, bonds to 
the amountof only $1,595,400; that aecordingly, on the 19th day of 
January, 1569), sald Commercial Bank, by notarial act, sold and de- 
livered said water works to your oratrix, who thereafter continued 
to control and manage the same as sole owner down to the 
vear 1578. 

That in the charter of yvour oratrix, passed in the year 1870 by 
the Legislature of the State of Loulsiana, under which your oratrix 
now exists and performs her governmental functions, a special de- 
partinent was created known as the departinent of water works and 
public buildings, and a special officer was created known as the 
administrator of water works and public buildings, whose duty it 
was fo contract and administer said water works as a necessary and 
vital instrumentality of a great municipal corporation. | 

That in the year 1877 the Legislature of the State ef Louisiana, 
finding your oratrix in a bankrupt condition, her citizens lmpoy- 
erished, her taxable property enormously decreased in value, har- 
assed by her creditors, and unable to pay the interest on her debt, 
and notably the interest on the bonds issued by your oratrix in 

payment of the purchase price of said water works, and un- 
251 able to extend said water works as the exigencies 6f the city 

required, did on the Sist day of March of said year pass an 
act known as act No. 55 of the extra session of 1877, and entitled 
“Anact to enable the city of New Orleans to promote the publie 
health and to afford greater security against fire by the establish- 
ment of a corporation to be entitled the New Orleans Water Works 
Company, to authorize said company to issue bonds for the purpose 
of extending and Improving the said works and to furnish the 
Inhabitants of New Orleans an adequate supply of pure and whole- 
some water, to permit the holders of water-works bonds to convert 
them into stock, and to provide for the lyuidation of the bonded ana 
floating debt of the city of New Orleans,’ as will more fully appear 


@, 
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by reference to said act,a printed copy of which is hereunto annexed 
und made part of the bill and marked Exhibit B. 

That under the provisions of section 4 of said act your oratrix 
las transferred to said company by uotarial act the said water works 
purchased by your oratrix from the Commertvial Bank on the 19th 
dav of January, 1S69, 

That under the provisions of section 7 of said act No. 33 of the 
extra session of iS77 the stock owned by your oratrix in said water- 
works COTMPany under the provisions of said act was expressly de- 

clared not liable to seizure for the debt of vour oratrix. 
y Now, vour oratrix avers and says that the said Morris, 

Clark, Klein, Howard, and Wharton have no right to seize 
her interest in the said New Orleans Water Works Company, a cor- 
poration created by and under the authority of the State of Louisi- 
una, in Violation of the prohibition contained in the charter of said 
corporation ; that even if there should have been no prohibition in 
sald act against the seizure of and sale of the rights of vour oratrix 
In said water-works company the said rights were, by their nature 
and character, not liable to such seizure, for the reason that the in- 
terest of your oratrix in said company is public property, used for 
public and necessary purposes and essential to the proper exercise 
of police powers of your oratrix. 

That under the provisions of the charter of said water-works com- 
pany your oratrix could not herself dispose of the stock owned by 
her in said company, except in the manner and for the purposes 
therein mentioned. 

That by section Ist of said act No. 55 of the extra session of 1S77 
it is provided that the city of New Orleans, through its couneil, 
shall have authority to apply the stoek subscribed for by the city, 
as therein provided, to the reduction of the bonded or floating debt 
of said city on such terms of adjustment as may be mutually 

agreed upon between the city council and the holders of such 
253 bonded or floating debt. 

And by virtue of said provisions your oratrix holds said 
stock in trust for the benefit of the holders of such bonded and flout- 
ing debt, and that in compliance therewith she has seen and still ts 
applying the stock subseribed for and owned by her it sald com- 
pany tothe reduction of said bonded and floating debt, and that 
said Morris, Clark, Klein, Howard, and Wharton have no right to 
arrest, hinder, prevent, or delay vor in the execution of said trust, 
nor to divert said trust property from the object to which it is 
specially dedicated by law and the charter of said New Orleans 
Water Works Company, or to divert said trust property solely and 
exclusively to their own use, as they are attempting to do, by thre 
illegal seizures and sales, to the great wrong and injury of the other 
cestur que trust. | 

Your oratrix further complains and says that should) satd John 
A. Morris, Freeman Clark, John Klein, Charles ‘T. TLoward, and 
Jack Wharton, U. S. marshal of this hon. court, be permitted to 
persist in their said illegal seizures, advertisement, and sale of your 
oratrix’s rights, title, and interest in the New Orleans Water Works 
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Company, consisting of 4,544 shares of the capital stock, more or 
less, such acts will cause great and irreparable injury to your 
oratrix, and also to the public interests, of which she is the 
254 ~=protector and guardian. 
Wherefore your oratrix prays that the said John A. Morris, 
Freeman Clark, John Klein, Charles T. Iloward, and Jack Wharton, 
theirand each of their attorneys or agents, may be severally restrained 
— an injunction issuing out of this court from proceeding any further 
with the said seizures, advertisement, and sale of the property above 
described and under the judgment and executions above set forth, 
and that the said execution and the said seizures may be quashed, 
annulled, and set aside, and the said property declared to be exempt 
from and not subject to seizure, and that a restraining order may 
issue from this honorable court, directed to said John A, Morris, 
Freeman Clark, John Klein, Chas. T. Howard, and Jack Wharton, 
staying the said sale until the application herein made for an in- 
junction can be hoard, and that your oratrix may have generally 
such other and further relief as equity and the nature of the case 
may require. 

Therefore will your honors grant unto your oratrix the writ of 
subpcena issuing out of and under the seal of this court, to be di- 
rected to the said defendants, John A. Morris, Freeman Clark, John 
Kelin, Charles T. Howard, and Jack Wharton, commanding them 
and each of them, by a certain day and under a certain penalty 

therein inserted, to appear before vour honors in the cireuit 
255 court of the United States for the fifth circuit and district of 
Louisiana, and then and there answer the premises and abide 
the order of this court. 
(Signed) Kk. HOWARD McCALEDB, 
City Alt’y. 
(Signed) EK. HW. FARRAR, 


Sol’rs for Complainant. 


Personally came and appeared before me, the undersigned author- 
itv, Isaac W. Patton, who, being duly sworn, deposes and says that 
he is the mayor of The City of New Orleans, the complainant in the 
above bill; that he has read the same and knows the contents thereof, 
and that the same ts true of his own knowledge except as to the 
matters Which are therein stated to be on hisinformation and belief, 
and that as to those matters he believes it to be true. 

(Signed) I W. PATTON, 
Mayor City of New Orleans. 


Sworn to and subscribed before me this 16th day of January; 
1s7. 
(Signed) W. A. WOOLFLEY, 


Commr U.S. Circuit Court. 


Disrrict or La., CLerk’s Orvrice. 
I certify the foregoing bill to be a true copy of the original filed 
January 16th, 1879, and of record in this office. 
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Witness my hand and seal of said court, at the city of 
256 New Orleans, this 19th day of December, 1588. 
(Signed) E.R. HUNT, Clerk. {seat} 


Document Marked “ D2 Transfer and Sale — the City of New Orleans 
to the New Orleans Water Works Compani. Oijered in bvidenee hy 
Dept and Filed Janvary 16th, WSs. 


Unirep States OF AMERICA, 
State of Louisiana, Purish of Orleans, City of New Orleans: 


Be it known that on this 9th day of the month of April, in the year 
of our Lord 1575, and of the Independence of the United States of 
America the one hundred and second, before me, Gustave Le Gar- 
deur, Jv, a notary public, duly commissioned and sworn, in and for 
the parish and city aforesaid, therein residing, and in the presence 
of the witnesses hereinafter named and undersigned, per rsonally 
came and appeared the Honorable Edward Pils sbury, mayor of the 
city of New Orleans, herein duly authorized in the full exeeution 
of these presents under and by virtue of resolution No. 4416, ad- 
ministration series, adopted by the council of the city of New Or- 

leans on the 26th day of Marel, IS75, a certified copy of 
257 ~~ whicli said resolution is hereunto annexed for reference; and 
also came and appeared Edward Toby, Fsq., of this city, herein 
appearing, stipulating, and acting for and in the name and on behalf 
and as president of the New Orleans Water Works Company, a cor- 
poration of this eity, duly created by act No. 53 of the Legislature of 
this State, entitled “An act to enable the city of New Orleans to pro- 
mote the public health and to afford greater security against fire by 
the establishment of a corporation to be called the ‘ New Orleans 
Water Works Company, to authorize the said company to issue 
bonds for the purpose of extending and improving the said works 
and to furnish the inhabitants of New Orleans an adequate supply 
of pure and wholcsome water, to permit the holders of water-works 
bonds to convert them into stock and to provide tor the liquidation 
of the bonded and floating debt of the city of New Orleans,” ap- 
proved March dist, 1S77, and amended by act No. 45 of the Legis- 
lature of this State, entitled “An act relative to the charter of the 
New Orleans Water Works Company, and amending an act No, 35 
of extra session of 1877,’ approved February 26th, 1575, the said 
Mdward Toby herein acting as president aforesaid and duly au- 
thorized in the full execution of these presents under and by virtue 
of a resolution adopted by the board of directors of the said New 
Orleans Water Works € ompany, at their sitting of the Sth day of 
April, 1875, a certified copy of which said resolution is hereto an- 
nexed for reference— 
258 Which said appearers, in their respective capacity, severally 
declared and said that in compliance with the provisions 
and requirements of said act No. 33, approved Mareh oist, 1577, as 
amended by said act No. 43, approved February 26th, 1875, the said 
New Orleans Water Works Company has been duly organized ; that, 
Ji—lo2o 
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in accordance with the publie notice given by the mayor, the sub- 
scr'bers to the capital stock of the said New Orleans Water Works 
Company have assembled together at the ottice of the Merchants’ 
Mutual Insurance Company, No. 104 Canal street, in this city, on the 
thirteenth day of March, 1S78, between the hours of 12 m. and 2 p. 
m., and that then and there, in compliance with the provisions of 
section 5 of said act No. 53, as amended by said act No. 45, they, the 
said subseribers, have elected the board of the said New Orleans 
Water Works Company, as the whole will more fully appear by the 
procés verbal of the meeting of the said subscribers, a certified copy 
whereof is hereto annexed for reference. 

That in conformity with the provisions of said act No. 35, creating 
the said company, it, the said New Orleans Water Works Company, 
has transferred and delivered to the city of New Orleans, and is 
hereby acknowledged by the said Maver Pilsburyv for and in the 
name of the eity of New Orleans, all the certificates for the shares of 
the stoek of the said New Orleans Water Works Company, amount- 
ing to twenty thousand shares, of one hundred dollars each, forming 

the capital stock of two millions of dollars (82,000,000) of 
259 said company. 
That, in further complianee with said act No. 55, approved 
March 5ist, S77, the stock thus transferred and delivered to the city 
of New Orleans as aforesaid has been disposed of by the said city in 
the manner following, to wit: 


Ist. Amount of stock, full paid and not subject to as- 
sessment, subscribed for by the city of New Orleans, 
six hundred and six thousand six hundred dollars $606,600 00 
2d. Amount issued to the city in the proportion of one 
share of stock, full paid and not subject to assess- 
ment, for each and every one hundred dollars of 
water-works bonds funded in premium bonds, four 
hundred and fifty-one thousand four hundred dol- 
ERE Feo en ENE ae ACNE RP eee SERRE RM nie tenn 451,400 
od. Amount issued to the eity in the proportion of 
one share of stock, full paid and not subject to as- 
sessment, for each and every one hundred dollars 
of water-works bonds redeemed by the city, one hun- 
dred and cleven thousand five hundred dollars—— 111,500 00 
4th. Amount exchanged by the city with the sub- 
scribers to the capital stock of the said New Orleans 
Water Works Company, in the proportion of one 
share of stock, full paid and not subject to assess- 
ment, for each and every one hundred dollars of 
waier-works bonds surrendered by the said sub- 
scribers to the city, five hundred and one 
260 thousand six hundred — —.--.----------- 901,600 00 
Sth. Amount reserved for the benefit of all 
holders of water-works bonds who may elect to 
subseribe to the capital stoek of the said New Or- 
leans Water Works Company, to be exchanged by 
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the city with the holders of said bonds in the pro- 
portion of one share of stock, full paid and not sub- 
ject to assessment, for each and every one hundred 
dollars of said water-works bonds surrendered to 
the city, three hundred and twenty-eight thousand 


iia a - 328,900 00 


‘Total amount of stock transferred and delivered 
to the city, two millions of dollars...22. ~~~. 32,000,000 00 


Now, therefore, by virtue of the foregoing and in consideration of 
the two millions of dollars of stock hereinabove transferred and de- 
livered to the city, the receipt whereof is hereby acknowledged 
by the said Mayor Pilsbury, he, the said Mayor Pilsbury, declared 
that by virtue of the authority in him vested by the aforesaid reso- 
lution, No. 4416, administration series,and in compliance with section 
4of said act No. 35, approved March olst, 1877, creating the said New 
Orleans Water Works Company, he, the said mayor, does by these 
presents, in his said capacity and for and in the name and on the 
behalf of the citv of New Orleans, grant, bargain, sell, convey, trans- 
fer, assign, and set over, with all legal warranties and with fall sub- 
rogation to all the rights and actions of warranty to which the eity 

of New Orleans is or may be entitled against all preceding 
261 vendors and owners, unto the said New Orleans Water Works 

Company, the said Edward Toby, as president aforesaid, ae- 
cepting and purchasing for and in the name of the said New Or- 
leans Water Works Company and acknowledging due delivery and 
possession thereof— 

\il and singular the property, real or personal, of whatever nature 
or kind soever belonging to the water works constructed and estab- 
lished by the Commercial Bank of New Orleans, and subsequentls 
by the city of New Orleans, and the dvkes, mounds, reservoirs, ma- 

chinery and apparatus, engines, botlers, pumps, conduits, aque- 
ducts, pipes, tools, and all ap purtenances thereunto belonging or In 
anywise appertaining, and the following real estate, to wit: 

Ist. A certain square of ground, together with the reservotrs, 
buildings, and all other improvements thereon, and the rights, serv- 
itudes, Was, privileges, and CLP PPUPLenades Ss thi reunio belonving or 
In aNYWise appertaining, situated in the Faubourg \nuunelation, in 
the tirst distriet of this city, designated by the No. cighteen on a 
plan of said faubourg drawn by b. Lafon, surveyor, dated the fif- 
teenth day of May, 1807; which said square is bounded by Religious, 

Thomas, formerly St. John the Baptist, Richard, and Market 
streets, and it las a front on cach of the said streets of three lun- 

dredifeet. and by a sketeh made by J. A. D'Temecourt, city sur- 
262s vevor, dated the oth day of April, IS75, and hereto annexed 

for reference. thie sald sulare I= desiunated by the No. 
So, and measures three hundred and nineteen feet eight inches and 
two lines front on Religious street, three hundred and nineteen feet 
ten Inches and one line front on St. Thomas street, three hundred 
and nineteen feet eleven inches and one line front on Market strce 
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and three hundred and nineteen feet ten inches and four lines front 
on Richard street. 

2nd. A certain piece or portion of ground, together with all the 
buildings and improvements thereon and the machinery and appa- 
ratus, boilers, engines, iron chimney, and all the rigits, privileges, 
servitucdes, Ways, and appurtenances thereunto belonging or in auny- 
wise appertaining, situated in the suburb Lacourse, in the first dis- 
trict of this city, in the square bounded by New Levee, Tchoupi- 
toulas, Richard, and Orange streets, and measuring one hundred 
and ninety-one feet nine inches and six lines front on New Lovee 
street, one hundred and ninety-one feet vine inches and four lines 
front on Tchoupitoulas streei, three hundred and cighty-three feet 
seven inches and three lines fronton Richard street, and three hun- 
dred and eighty-three fect seven inches and three lines on a straight 
line running from the termination of the line on said New Levee 
street to the termination of the tine on Pehoupttoulas street afore- 
sald, parallel to Orange street and dividing the said piece or por- 

tion of ground from the property now or formerly belonging 
263 to A. Caldwell and R. ‘Toledano, which forms the remainder 

of said square, Which is designated by the No. thirty-nine on 
the above-mentioned annexed sketch by A.J. D'Temecourt, accord- 
Ing to which said sketch said piece of ground measures one hundred 
and ninety-one feet six Inches and six lines front on New Levee 
street, one hundred and ninety-one feet seven inehes and six lines 
front on Tchoupitoulas street, three hundred and cighty-three feet 
seven incues and two lines front on Richard St., and three hundred 
and elglity-three feet and eleht inches on said ve dividing the said 
piece or portion of ground from the property of Caldwell and Tole- 
dano., 

All of which said above-deseribed property , real and personal, Was 
acquired by the eity of New Orleans by purchase from the Comuner- 
cial Bank of _ hy saprvng by act passed before Andrew I[ero, Jr, a 
notary public in this city, on the nineteenth day of January, 156%. 

ol. A certain square af eround, ts ere! ther with all the rights, WilVs, 
privileges, and appurtenances thereunto belonging or in anywise 
appertaining, situated in the er cdistriet of this elty, comprised le 


tween Peters (ate New Levee), Water, Orange, and Richard streets 
and designated by the No. 0 % as per plan drawn by Lous II. 
Pilie, surveyor, dated the 29th of June, 1867, and deposited for ref: 


erence In the ollice of ILC. Dibble, a notary public in this 


264 city, as pian No. 1), according to which said plan said square 

is divided into twenty-cight Jots, numbercd from one to 
twenty-el@ht, inclusive, and they measure as follows, to wit: Lot 
No. one forms the corner of Water and Richard streets and means- 
ures twenty-six feet ine inches and two lines front on Water street, 
twenty-six feet nine Inches and three lines in width in the rear, by 
one hundred and nine feet and four inches in depth and front on 
Richard street. Lots Nos. two to eleven, inelusive, adjoin each 
other and measure each twenty-six feet and seven inches front on 
Water strect by one hundred ade nine feet and four inches in depth 
between parallel lines. 
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Lot No. twelve forms the corner of Water and Orange streets and 
measures twenty-six feet nine inches anc two lines front on Water 
street, twenty-six feet nine inches and tliree lines in width im the 
rear, by one hundred and nine feet and four inches in depth and 
front on Orange street. 

Lots Nos. thirteen and fourteen adjoin each other and measure 
each twenty-seven feet front on Orange street by one hundred and 
fifty-nine — eight inches and four lines, more or less, in depth be- 
tween parallel lines. 

Lot No. fifteen forms the corner of Orange and Peters streets and 
measures twenty-six feet eight inehes and six lines front on Peters 
street, twenty-six feet nine inches and four anda lialf lines in width 

in the rear, by one hundred and nine feet and four inches in 
265 depth and front on Orange street. 

Lots Nos. sixteen to twenty-five, Inclusive, adjoin each 
other and measure each twenty-six feet and seven inches front on 
Peters street by one hundred and nine feet and four inches in depth 
between parallel lines. 

Lot No. twenty-six forms the corner of Peters and Richard streets 
and measures twenty-six feet nine inches and five lines front on 
Peters street by one hundred and nine feet and four inches In depth 
and front on Richard street. 

lots Nos. twenty-seven and twenty-eight measure each twenty- 
seven feet front on Richard street by one hundred and fiftv-nine feet 
elght inches and four lines in depth between parallel lines 

And by the above-mentioned annexed sketch of J. A. DTleme- 
court said square is designated by the No. 21 B and measures three 
hundred and nineteen feet four inches and four lines in depth be- 
tween parallel lines, and by the above-mentioned annexed sketch of 
J. A. D'ITemecourt said square is designated by the No. twenty-one B 
and measures three hundred and nineteen feet four lnelhes and jour 
lines front on Water street, three hundred and nineteen feet five 
Inches and three lines front on Peters street, two hundred and sev- 
enty-two feet and cight inches front on Richard street and same 
front on Orange street. 

And the said square of ground was acquired by the city of New 
Orleans from Jolin IL. O'Connor by act passed before Andrew 
[lero, Jr.,a notary public in this city, on the sixteenth day of July, 


PG To have and to hold the herein-conveved property unto 
the said New Orleans Water Works Company, its successors 

and assigns forever, by virtue of these presents, subject to the 
provisions of section 17 of said act No. 35, approved March Sist, 
IST7. as amended by said act No. 5, approved February 26th, 1S7s 
ly reference of the annexed certificate of the register of convey- 
ances It does not appear that the herein-conveyed property lias been 
lerctofore alienated by the said vendor; and now the said parties 
hereto deelare that they do here by dispense with the eertificate of the 
recorder of mortyages and cNOneratle the Litiede rspenic d heat, r\ Preppy 
anv and all responsibility for the non-production of said certificate. 
Thus done and passed in New Orleans, at my office, the day, 
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month, and year first above written, in the presence Messrs. Armand 

Pitot, Jr., and Edward Pitot, competent witnesses, who have signed 

with the said parties and me, notary, after reading the whole. 

% PILSBURY, Mayor. 

mn | WA RD 1 BY, Presid) vl, 

DW. PEPOT. 

A. PITOT, Jn. 

G. Le GARDEUR, Jr., 
Notary Public. 


(Original signed) 
1. 
I: 


7 
s 
- 


267 Registered in Conveyance Book No. 110, folio No 455, New 
Orleans, April 9, 1878. 
[Seal of Register Conveyances. | 
(Signed) D. B. PENN, 
Rh. O., State of Louisiana, City of New Orleans. 

I, Martin Voorhies, custodian of notarial records in and for the 
parish of Orleans, State of Louisiana, duly commissioned and quali- 
tied, de hereby certify the above and foregoing to be a true and cor- 
rect copy of the original act extant and of record in the archives 
of Gustave Legardeur, Jr., late a notary public in this city, whose 
notarial records now belong to and are on file and of record in the 
archives of my olilice. 

In faith whereof I hereunto set my hand and aflix my seal of 
ottice this 25rd day of November, A. D. 1588. 

|SeAL. | (Signed) M. VOORTILES, 
| Custodian Notarial Records, 


Document Marked “2.” Oe red hy Deft. Certificate of Number of 
Shaves of Stock, cte., of N. O. W. W. Co. Standing in Name of Board 
of Liquidation, Liled January 16th, 1889. 


Orrice or New OrteANsS Water Works Co., 
New Orveans, December 19th, 1888. 
[ hereby certify that the total number of shares of stock stand- 
Ing in the name of board of liquidation of city debt is three thou- 
sand nine hundred and twenty-seven (3,927) at this date. 


[SEAL.] (Signed) Rh. L. McMURDO, Seeretary. 


@ .- 


oO” 
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26S Document Marked “PY Offired by Deft. Certificate of Amounts 
Paid to Cily of N. O. for Tires hy the N.O. WW. Co. Filed 
January LGth, ISS?. 


Orrice or N. O. Water Works Co., 
N. O., Dee. 19th, 18SS. 


I tiereby certify that the following amounis have been paid by 
this company to the treasurer of the city of New Orleans for taxes: 


ISS. 
Oct. 1G. Petd etty tamee Gat BOE dctiawcncoccnccccuce S2OU GLO 37 
1SS6. 
Oct. 1-4. . a eee ee 
ISS7. 
Sept. 3. Paid city taxes for 1887 ........-....-...-. 20,113 60 
ISSS. 
Sept. 4. a I 21405 7S 
$84,232 34 
[SEAL. ] (Signed) Kh. L. McMURDO, See't’y. 


Document Marked “G2 Certificate of Mimounts Poid by the N. OJ W. 
We Co. lo thee Board of Liquidation of City Lhe hf as Dividends. biled 
January loth, ISS. 


Orrice oF New Ornveaxns Water Works Co., 
New Orveans, Dec. 19th, ’SS. 
[ hereby certify that the following amounts have been paid to the 
board of liquidation of city debt as dividends declared by this com- 
pany: 


1SS5. 
Ap 14. P’d div’d No. 6, declared Ap'l 8, ‘S4---------- $2.75] 
“ — i -s ws BT, St mninitvaiinai O14 50 
ao. & “ da Bee Ge Te ee Sei aenece «eee 
ISS6. 
Ap 16. P’d div'd No. 9, declared Api 9, "S6G.--. 1,854 
269 Do. I'd do. No. 10, do. i f & ia iSol OO 
Do. Pd do. No. S, do (et 1), "SD mee ty mond 
Ap'l 16. P’d div’d No. 9, declared Ap l 9, ’S6_-~.---- -- G.000 OO 
Do. Ne. 10, declared Oct. 6,°S6_- ~~~ -.- eed G00 0 
a + —. oY, ee 7 ot UO 
Do. No. 12, — do. i lee TSD4 OO 
Do. No. 13, do. Ap | ial Tot OO 
me Ba a ee i ieee 7554 O00 


$61,003 50 


(Signed) R. L. MeMURDO, See?y. [sear] 


136 THE CITY OF NEW ORLEANS ET AL, &¢., VS. 


Document Marked “NX,” Offered by Def’tand Filed Jan’y 16th, 1889. 


Ordinances of the city of New Orleans granting permission to lay 
pipes and furnish water to persons and corporations other than 
the New Orleans Water Works Company. 


Mayoratty OF NEW ORLEANS, 
Ciry Llann, Novendber 16, 1882. 


(No. 8148, administration series.) 


Be it ordained by common council of the city of New Orleans, That 
Robert E. Rivers or the lessee of the St. Charles Hotel, of the city of 
New Orleans, be allowed the right of way and privilege to lay 
270 = awater pipe from the Mississippi river, at any point opposite to 
the head of Common or Gravier street, through either of those 
streets to said hotel, its fronts and said streets, with all needed at- 
tachments and appurtenances, and to distribute said water through 
said hotel as said Lt. E. Rivers or lessee may desire from said pipes ; 
the pipes to be put at a depth of three feet under the surface of the 
said streets, to be of iron, and of not more than — inches in diameter. 
Be it ordained, That the said pipe and all attachments thereto in — + 
said streets be arranged and placed under the supervision and ap- 
proval of the city surveyor, the pavements and streets to be relaid 
to the satisfaction of the administrator of improvements and city 
surveyor. 
Adopted by the council of the city of New Orleans November 15, 
1882. 
Yeas—Fitzpatrick, Fagan, Mealey, and Walshe 
JOS. A. SHAKESPEARE, Mayor. 
A true copy. 
N. McNAMARA, Secretary. 


MAYORALTY OF NEW ORLEANS, 
Cirry Har, July 18, 1882. 
(No. 7952, administration series.) 


Resolved, That permission be, and is hereby, granted George L. 
Bright to lay a water pipe under the shell road from new canal to 
Oakland park under the direction of the city surveyor and admin- 


istrator of improvements. v 
Adopted by the council of the city of New Orleans July 
2é1 18, 1882. ‘ 


Yeas—Delamore, Fagan, Fitzpatrick, Huger, Walshe. 
Absent— ruillotte, Mealey. 


JOS. A. SHAKESPEARE, Mayor. 
A true copy. : 
N. McNAMARA, Secretary. 


» @ 
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MAYORALTY OF New ORr:eEANS. 
City Harr, 21st Dee., 1882. 


(No. 28, council series.) 


Resolved, That permission be granted A. W. Moffatt the right to 
lay a one and a half (13) inch pipe from his mill to the new eanal 
for the purpose of supplying his boilers. 

Adopted by the council of the city of New Orleans 19th Decem- 
ber, 1882. 

W. J. BEHAN, Mayor. 

N. MceNAMARE, 

Clerk of Council. 


A true Copy. 
C. L. WALKER, 
Seer fury lo the Mayor. 


Mayorartty or New ORLEANS, 
~Crry Harr, 18th January, 1885. 


(No. 6S, council series. ) 


Resolved, That permission be hereby granted to Mess. 8S. Herns- 
heim & Bro. to lay a pipe from his factory to the river, on Julia 
strect, according to lines and grades to be given by the city surveyor, 

and the street to be repaired to the entire satisfaction of the 
272 commissioner of public works. 
Adopted by the council of the city of New Orleans 16th 
January, 1865. 
N. McNAMARA, 
Clerk of Couneil. 


Approved 18th January, 1883 
ww. d DETAN, Mayor. 
A true copy. 
C. L. WALKER, 
Seere lary to the Mayor. 


MaAYoraALTy or New ORLEANS. 
Ciry Tlaur, lst Jarch, 1885. 


(No. 148, council series.) 


Resolved, That permission be, and is hereby, granted Mess. 8. 
Hernsheim & Bro. to lay pipes through the streets connecting their 
factory, corner Julia and Magazine streets, with the Mississippi river, 
provided that the streets through which said pipes are laid are placed 
in their original good eonditon, the work to be done under the su- 
pervision of the commissioner of public works and city surveyor. 

Adopted by the council of the city of New Orleans 27th Febru- 
ary, 15585. 

M. McNAMARA, 

Clerk of Council. 


1S—1525 
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Approved Ist Mareli, 1885. 
M. D. LAGAN, 
Mayor pro Tewpore. 
A true copy. 
C. L. WALKER, 
Secretary to thee Mayor. 


Mayorarry OF New ORLEANS, 
Crry Ifacy., 15 Jarek, 1885. 


(No. 187, council series.) 


An ordinance providing for the erection of all necessary machinery, 
boilers, and engines and laying of waier and sewerage pipes In 
connection with the Louisiana Sugar Refinery Company’s works. 


‘% 


Be it ordained, That permission be, and is hereby, granted to the 
Louisiana Sugar Refining Company to erect all necessary machinery, 
boilers, and engines in their factory,in course of ecnstruction, in the 
square bounded by Front, Clay, bicnville, and Custom-ILouse streets, 
and to lay water and sewerage pipes from said factory to the Missis- 
Sippl river according to lines and grades for same to be furnished 
by the city surveyor, provided that all excavations and streets, cross- 
Ings, paving, ete, broken up shall be replaced, repaired, and relaid 
to the entire satisfaction of the commissioner of public works; revo- 
cable at the picasure of the council. 

Adopted by the council of the city of New Orleans 15th March, 

1dd0. 
N. McNAMARE, 

Clerk of Council. 

Approved 15th March, 1885. 

Wo J. BEMAN, Mayor. 

A true copy. 

C. L. WALKER, 
Seovelary lo the Mayor. 


Mayoratry or New ORLEANS, 
Civy Haun, 25th June, 1SS5. 


274 (No. 342, council series.) 


An ordinance granting permission to the Enterprise Tee Manutfact- 
uring Company to erect all necessary machinery in their factory, 


corner of Peters and Pauline streets, and to lay water pipes in 
connection with the same with the Mississippi river. 


Be it ordained by the council of the city of New Orleans, That 
permission be, and is hereby, granted to the “ Enterprise lee Man- 
ufacturing Company” to erect all necessary machinery on their 
premises, situated at the corner of Peters and Pauline streets, in the 
third district, and to lay pipes in connection with their factory 
across Peters street to the Mississippi river, to be used by the said 
factory as a water supply : Provided, That the said “ Enterprise Ice 
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Manufacturing Company” binds itself to lay the above-mentioned 
pipes under the immediate supervision of the commissioner of pub- 
lic works, and, further, to repair ana replace the streets and portion 
of the levee through which said pipes may lead in the same geod 
order and condition as when first broken up: all of which shal 
performed to the entire satisfaction of the said commissioner. 
Adopted by the council of the city of New Orleans Zist June, 1883. 
W. TL. MICHIEL, 


Assistant ¢ if rh of Counedl. 


Approved 25th June, 1885. 
W. J. BEVAN, Mayor. 
270 A true copy. 
C. L. WALKER, 
Seer lars to the Miyor 


MAYORALTY OF New OrnLEANS. 
Ciry Ilan, | sf Nepleriebr Z ISS5. 


(No. 419, council series.) 


Whereas a great source of complaint in the flowing of most offen- 
sive fluids in the gutters of Julia street, discharged trom the oil fue- 
tory of Maginnis & Brothers and Thompson's refinery, on Com- 
merce between Julia and St. Joseph streets, the same being pro- 
nounced as not only ollensive, but unhealthy, as Well as acting iis 
an obstruction to the proper dratnage of the section through which 
the same flows: Therefore 

De it resolved, That Mess. Magitinis X Brothers ane OWlers of 
Thompson’s refinery be, and they are hereby, directed to lay suit- 
able pipes lo carry off all refuse matter to the river from their said 
factories, to wit, Maginnis & Bro. from their said factory, on Julia 
street, and the proprietors of Thompson's refinery from their said 
factory, o1 Commerce street, through Julia street, thence to the Mis- 
sissippi river; said pipes to be laid within sixty days from the pas- 
Suge of this ordinance “anid the work to be done under thie youn di- 
rection of the commissioner of public works and city survevor. 

Sec. 2. Resolved turther, That indetauitot work being completed 

within sixty days from the passage hereot said parties be pro- 
276 eceded against according to law, and any violation of the pro- 

visions of this ordinance be puntshed by a fine of not less 
than S825 for each and every day they are in contravention and im- 
prisonment for not less than thirty days. 

Adopted by the council of the city of New Orleans 25th August, 
ISSS. 

M. McNAMARA, 
f ‘li ih of f ounces, 

Approved Ist September, ISs5. 

W. J. BDEDLAN, Meyor. 

A true copy 

C. L. WALKER, 


Necre fare ly ae Mayor 
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Mayorarty or New ORLEANS, 
Crry Haun, 22nd March, 1854. 


(No. 628, council series.) 


An ordinance granting permission to the Southern Brewing Com- 
pany to construct and maintain a water-supply pipe from its 
brewery to the Mississippi river. 


Be it ordained by the council of the city of New Orleans, That the 
Southern Brewing Company be, and it is hereby, permitted to con- 
struct and maintain a water-supply pipe from its brewery, through 
Toulouse street, to the Mississippi river, provided said Southern 
Brewing Company shall do all the work connected therewith, in- 

cluding the replacing of the streets, stones, and paving, under 
277 ~—- the direction and to the entire satisfaction of the city surveyer 

and the commissioner of publie works of the city of New Or- 
leans: And provided further, That said Southern Brewing Company 
shall execute and sign a notarial contract, with good and solvent 
security, In the sum of five thousand (35,000.00) dollars, conditioned 
that it shall properly restore the streets and crossings through which 
sald pipe may pass. 

Be it further ordained, That this ordinatce shall take effect from 
and after its passage. 

Adopted by the council of the city of New Orleans 18th March, 
1SS4. 

M. McNAMARA, 
Clerk of Council. 


Approved 21st March, 1884. 
W. J. BENAN, Wayor. 


A true copy. 
C. L. WALKER, 
Secretary to the Mayor. 


Mayoratry or New Ornneans, 
Crry Haun, 24 Apri/, 1884. 


(No. 679, council series.) 


An ordinance grauting permission to the firm of Ernst & Company 
and John Foerster to construct and maintain a water-supply — 
from their rice mills to the Mississippi river. 


1. Be it ordained by the council of the city of New Orleans, That 
Messrs. Ernst & Company and John Foerster be, and thev are 

278 hereby, permitted to construet and maintain a water-supply 
pipe from their mills to the Mississippi river, provided said 

Ernst & Co.and John Foerster shall do all the work connected 
therewith, including the replacing the streets, stones, and paving, 
under the direction and to the entire satisfaction of the city surveyor 
and the commissioner of public works of the city of New Orleans: 
And provided further, that the said Ernst & Co. and John Foerster 


of 
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shail exeeute and sign a notarial contract, with good and solvent 
security, in the sum of five thousand (35,000.00) doll: urs, conditioned 
that they shall properly restore the streets and crossings through 
which said pipes may pass. 
2. Be it further ordained, That this ordinance shall take effect from 
and after its passage. 
Adopted by the council of the city of New Orleans April 15, 


1SS4. 
M. MceNAMARA, 


oe Clerk of ¢ wuncil. 
Adopted 19th April, 1SS4. 
W. J. BEILAN, Mayor. 
A true copy. 
C. L. WALKER, 
Secretary lo the Mayor. 
Mayoraity or New Ornveans, Sth August, ISSA. 
(No. S09, couneil series.) 
licsolved, That permission be, and is hereby, granted to Mrs. W: 
W. Carre to lay a four-inch pipe from her premises, 512 Delord 
street, to the new basin; this privilege revocable at the pleasure of 
the council. 
279 Adopted by the councii of the city of New Orleans August 
», LSS4A. 
M. McoNAMARA, 
Clerk of Couned. 
4 Approved August Sth, 18S4. : 
D. M. KILPATRICK, 
Mayor pro Tem. 
A true copy. 
E. L. BOWER, 
Secretary to the Mayor. 


MayoraLty oF New ORLEANS, 
City Liair, September 27, 1886. 
(No. 1952, council se “tes.) 


An ordinance to authorize the Lane Cotton Mills to ehange their 
pipe leading to the river. 


se It ordained by the city council, That the Lane Cotton Mills be, 


1 @ and are hereby, authorized to substitute their pipe leading from said 
mills to the river with a new pipe. 
na at Be it further ordained, Tihat sald substitution he made under the 
supervision of the city surveyor and the commissioner of publie 
works. 
Adopted by the council of the city of New Orleans September 21, 
LSS6. 


W. oH. MICHIEL, 
Assistant CVerk of Comune. 
Approved September 27, 1886, 


J. V. GUILLOTTE, Mayor. 


- a s OR ely 6 ll Ce eas Rt acm a ey CET Oo At et RS ele, celle 
ads ee =e ve od sda Seagate pastiialoanaaih-ateeneamte _ am ey 
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MAYoORALTY OF NEW ORLEANS, 
Crry Hanr, October 50, 1884. 


280 (No. 977, council series.) 


Resolved, That permission be, and is hereby, granted to Messrs. 
Manning & Renaud to lay pipes from their refinery, Nos. 104 and 
107 North Peters street, to a point on the wharf, providing the said 
Manning & Renaud furnish a bond in the sum of five (8500.00) 
hundred dollars to replace the streets in good condition; this 
privilege revocable at the pleasure of the council. 

Adopted by the council of the city of New Orleans October 28th, 
1884. 

M. MceNAMARA, 
Clerk of Counei’. 

Approved October 50, 1SS4. 
D. M. KILPATRICK, 

Mayor pro Tem. 
A true copy. 
T. H. BUISSON, 
Secrctary to the Mayor. 


Mayorattry or New ORn.eans, 
Ciry Ilan, Nov. 10, 1880. 


(No. 6714, administration series.) 


Resolved, That permission be, and is hereby, granted to the Lou- 
isiana Ice Manufacturing Company to erect the necessary machinery 
for an ice factory on Delta street, square 3 A, bounded by Front, 
Delta, Poydras, and Lafayette streets, and, further, to lay two pipes 
(one for receiving and the other for discharging) under ground from 
the factory On Delta street to Poydras street, and from Poydras 
street direct to the river, the pipes to be twelve-inch and the river end 


to be so constructed as not to interfere with the landing of 


28i steamboats. The streets and levee through which the said 
pipes are laid are to be replaced in the same good condition 
as before: Provided, That all the work be done under the super- 
vision and direction of the city surveyor, and to the complete satis- 
faction of the administrators of commeree and improvements and 
the city surveyor; and the said lee manufacturing company shail 
give security In a bond of one thousand (81,000.00) dollars for the 
fuithful performance of the work and as an carnest of their inten- 
tlon to keep ihe said street and levee where the pipes ere laid aud 
the excavations made in good reper until the earth above the Pipes 
becomes solid and is so reported by the city surveyor. 
Adopted by the council of the city of New Orleans November 9, 
1SS0. 
Yeas—Behan, Chevalley, Collins, Glynn, [saacson, Marks. 
| lL W. PATTON, Meyor. 
A true copy. 
N.S. ABRAMS, 
Assistant S erelary. 


wf 


wi @ 
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MayorRALTY oF New Or1LEANS, 
City Hau, J/ay 10, 1887, 
«No, 852, administration series.) 

Resolved, That permission, revocable at the pleasure of the eity 
council, is hereby granted to’ Messrs. McIntyre and Applegate to 
Introduce a two-inch pipe leading from the river to the marbie 
works of Reynolds and Jarber, foot of Washington street. 

Adopted by the couneil of the city of New Orleans May 
932 9. 1ST] 


(Signed) BENJ. FL FLANDERS, Mayor. 
(Signed) H. CONQUEST CLARKE, Seeretary. 


Mayorarty orf New ORLEANS, 
Ciry Ilann, Dee’b’r, 1838S. 


I certify that the foregoing ordinances, Nos. S145, administration 
series ; 7952, admin. series; 28, council series; 6S, 148, 1S7, 542, 419, 
DAD, 625, O7Y, SOY, 1952, 977, council series; G714 and S52, adminis- 
tration series, are true copies of the original ordinances of the 
respective series as above numbered, and as adopted by the couneil 
of the city of New Orleans, approved by the mayor, and duly pro- 
mulgated in the oflicial journal. 

(Signed) Kk. iL. BOWER, 
Chief Clerk and Custodian of City Ordinanees. 


Document Marked “KY,” Offered by Defendant, Ordinance No. 3287, 
Council Series. Filed Jan’y 16, 1889. 


MayoraLtty OF New Onveans, Oclober 27, 1SSS. 
(No. 3287, council series.) 


An ordinance directing the city attorney to amend pleadings 
filed in the civil district court, parish of Orleans, on behalf 

285 of the citv of New Orleans, in case No. 15774 of the docket 
of the court, and entitled Edward Conery, Jr., and others 

vs. The New Orleans Water Works Company, ‘The City of New 
Orleans, ed a/s.; and also directing him to join in plaintiffs’ demand 
to annul the alleged contract of the city of New Orleans under 
ordinance No. 909, C.S., with the water-works company as beyond 
the powers of the late city administration and in fraud of the 
rights of the city,and further directing the city attorney to pro- 
ceed in said suit for the best interest of the city of New Orleans. 


SecTion 1. Be it ordained by the city council of New Orleans, That 
the city attorney, on behalf of the city, at present a defendant of 
record in suit 15774 of the civi! distriet court, entitled Ldward 
Conery, Jr., cf als. vs. The New Orleans Water Works Company e¢ 
als., be, and he is hereby, directed to amend, with leave of the hon- 
orable the civil district court for the parisl of Orleans, the answer 
of the city of New Orleans therein, and to join in plaintiffs’ demand, 


+ ath peel 
am 
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and to proceed in order to cause to be vacated the alleged contract 
under ordinance 909, C.S., between the city and the New Orleans 
Water Werks Company, of date October 3, 18S, before J. D. Tayior, 
notary, and to have the same pronounced null and void and of no 
eflect as being detrimental to the publie rights and interest, bevond 
the powers of the late city administration, and in fraud of the rights 
of the city. 
284 Section 2. Be itfurther ordained, ete., That thecity attorney 
be, and he is hereby, authorized to take such further action 
in pursuance of this ordinance relative to said cause No. 18774, and 
entitled “ Edward Conery, Jr., et als. vs. The New Orleans Water 
Works Co., The City of New Orleans, and others,” as he may deem 
necessary for the best interests of the city. 

Sec. 3. Beit further ordained, ete., That all ordinances or parts of 
ordinances inconsistent with or contrary to the provisions of this 
ordinance be, and the same are hereby, repealed. 

Adopted by the council of the city of New Orleans October 25rd, 
1SSS8. 

(Signed) ED. T. MANNING, 
Clerk of Couneil. 

Approved October 26th, 1588. 

(Signed) JOS. A. SHAKESPEARE, Mayor. 


A true copy. 
ned) WRIGHT SCHAUMBURG, 


(Si 
Seerctary to the Mayor. 


(ir 
> 


MAYORALTY OF NEW ORLEANS, 
Ciry Har, January rd, 1889. 
A true copy of ordinance No. 5287, council series, adopted by the 
council of the city of New Orleans October 25d, 1588, approved by 
the mayor, and duly promulgated in the official journal. 
(Signed) kk. L. BOWER, 
Chief Clerk and Custodian of City Ordinances. 


285 Document Marked “ 1X,” Certificate as to the Number of Shares of 
Stock Issued by the N. O. W. W. CO. Offered by the Defendant 
and Filed January 16th, 1889. 


OFFICE OF THE New OrLEANS Water Works Co., off 
New Orveans, Dec. 19, LSSS. 
I hereby certify that the total number of shares of stock issued by 
this company IS twenty thousand (20,000), 
(Signed) R. L. McMURDO, Seety.  [sear.] 


ou & 
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Document Marked “ BAS an Ordinance to Carry Ohut No. 56 of the 
‘lets of ISS 4, AC. Oil. red bi Plaintijis and Filed February Sth, 
ISSH. 


An ordinance to carry out act No. 56 of the aets of 1884, providing 
for a future water supply from the New Orleans Water Works 
Company to and for the city of New Orleans and certain institu- 
tions, and regulating the use of water and the payment thereof. 


Whereas the city of New Orleans has been and is and will be 
unable to allow the New Orleans Water Works Company the fifty 
years’ exemption from taxation, being the consideration for a free 
supply of water contemplated by section Ll of act No. 53 of the acts 
of 1877, and the courts having decided that the exemption from mu- 
nicipal taxation granted in said act is not and shall not be enjoyed, 

and therefore, as is also decided, that the city must pay 
286 for the water supplied by said company: and whereas it is 

best to arrange for a fixed annual price for said water supply 
rather than leave the eity lable to an annual demand, the amount 
of which cannot be known in advance, and from which the city ean- 
not be relieved, but is specially authorized and required to provide 
for the payment therefor; and whereas the said New Orleans Water 
Works Company is willing to accept terms arranging for a sum to 
be determined in advanee of cach vear, and which amount can be 
readily and equitably fixed, according to a mode adopted in other 
cities, by reference to the number of fire-hydrants, fire-plugs, or fire- 
wells, now numbering eleven hundred and thirty-nine (1159) in the 
city: Therefore— 

Section Ist. Be it ordained by the council of the city of New Or- 
ieans, That during the terms of the charter of the New Orleans 
Water Works Company, beginning with the vear 1585, the supply 
of water for which this ordinance provides shall be furnished by the 
said company from the pipes and plugs of said company now laid or 
hereafter to be laid, for the following Purposes, tO W it: For the ex- 
tinguishment of fires and the cleansing of gutters: tor the use of all 
existing publie buildings, public markeis, publie sehools, and the 
publie charitable institutions supported by the State or city and now 
supplied by the said company, it shall be the duty of the said com- 

pany to keep and maintain a head or pressure of water of 
2ST not less than fiftv feet head between the hours of 7 a. m.and 

six p.m., and the reservoir supply at night and between 
these honrs shall be of such abundanee as amply to cover the needs 
of the tire department for extinguishing fires: and said) company 
shall make such provisions as maybe necessary to reinforce or sup- 
plement said reservoir supply In case of need or accident. In con- 
sideration for said supply the city of New Orleans shall pay, during 
the term of said companys charter, to the said New Orleans Water 
Works Company, sixty dollars (860.00) per annum for each and 
every fire-plug, tire-hydrant, and fire-well connected with the mains 
or pipes of said company,of which said fire-plugs, tire-hydrants, and 
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fire-wells there are now eleven hundred and thirty-nine (1,159), which 
number shall ever be the least measure of the annual sum to be paid 
said company, and for every additional hydrant, fire-plug, or fire- 
well exceeding said number hereafter attached to said) pipes or 
mains the said eity shall pay an additional sixty dollars per annam., 

SecTion 2. Be it further ordained, &e., That the city of New Or- 
leans shall have the power, by ordinance duly passed and notified 
in writing to said company, before each annual appropriation for 
said supply, to decrease or increase the number of fire-plugs, fire-hy- 
drants, and fire-wells for the ensuing vear, all such ordinances to 

designate the locations for the new attachments or intended 
288 cut-offs: Provided, however, That the number of said fire- 

hydrants, fire-plugs, and fire-wells be not reduced below 
eleven hundred and thirty-nine (1,159), the intent thereof being 
that the annual price to be paid for said water supply shall never 
be less than as fixed herein by reference to the now existing number 
of said fire-plugs, fire-hydrants, and fire-wells. 

Secrion 3. Be it further ordained, &e., That the city of New Or- 
leans shall annually set apart, appropriate, and provide in_ its 
annual budgets of expenditures and receipts, beginning with those 
for the vear 1885 and in all successive budgets for cach vear sue- 
cessively, a sum suflicient to pay for said annual water supply as 
fixed in the foregoing sections of this ordinance, and that said annual 
sum or price shall be paid to said New Orleans Water Works Com- 
pany in twelve equal and monthly instalments, one on the last day 
of cach consecutive month, beginning in the month of January, 
1885, for the year ISS5, and) beginning also in the month of Jan- 
uary In each vear thereafter; and in event of prompt cash payments 
of said instalments during each year the city of New Orleans shall 
be entitled to deduct and retain from the last instalment in each 
year six per centum of the entire amount paid and payable to the 
said company in and for said year, but should any instalment be 
unpaid When due it shall bear interest at the rate of eight per 

centum perannum from the end of the month in which it 
259 owas payable until finally paid. 

SeoTion -L. Be ait) further ordained, &e., That it is hereby 
made the duty of the comptroller or auditing officer and of the 
treasurer of said city of New Orleans carefully to set apart and keep 
as a distinct fand the moneys or collections which shall have been 
appropriated in each year pursuant to this ordinance, and such 
proportion of all collections of the revenues as shall have been ap- 
propriated in the budgets toand for said company or the said water 
supply for cach year shall be carefully aud exactly set apart by said 
ollicers as collected, and shall be warranted for by said comptroller 
and paid by said treasurer to said company during cach month 
without further direction, ordinanee, or authority than that hereby 
given. : ; 

SecTion 5. Be it further ordained, ete., That the New Orleans 
Water Works Company shall have the right to inspect and examine 
‘uto the use of water to be supplied under this ordinance, and the 
city of New Orleans and its officers shall see that no water is taken 
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or used except for the purposes aforesaid, and tiat there shall be 
no waste nor more water taken and used than may be actually nee- 
essary for the purposes aforesaid, and to this end’ the city of New 
Orleans shal! adopt all proper measures or ordinances to prevent 
waste and to prevent any use of water except for the pur- 
290 poses herein designated, and it's hereby made the duty of 
the officers of the said city and of those of any and all public 
buildings and public institutions and of ail persons using water 
under this ordinance to prevent waste and to prevent the use of 
such water, except for the actual need for the purposes aforesaid. 
SecTion 6. Be it further ordained, &e., That the mayor be, and he 
is hereby, authorized and directed to execute a contract by notarial 
act to and with said company embodying and carrying out the pro- 
visions of this ordinance. 
Section 7. Be it further ordained, &e., That all ordinances or parts 
of ordinances Inconsistent or in conflict with this ordinance be, and 
the same are hereby, repealed. 


Councin Cnhampen, NEW ORLEANS, 
Room No. 16. Crry ILate, 
New Orveans, February 15th, 1889. 
To whom it may concern: 

I hereby certify the type-written document with ink interlinea- 
tions, &e., amendments written with lead pencil, taarked “Bb 2°" B 
3, “DB 4,? “B95,” to be true and correct copies of originals in my 
Possession. 

(Signed) bk. T. MANNING, 
a | Clerk of Couneil. 


291 Mayoratty or New On Leans, 
Ciry Haun, February 16th, ’89. 
A true copy of ordinance No. 909, council series, adopted Sept. 
23rd, ISS4, by the city council of New Orleans. 
(Signed) cK. LL. DOWER, 


Chief Clerk & Custodian of City Ordinances. 


Document Marked “B 2.” Attached to Ordinance No. 909, Amendment. 
Filed Febr’y, (889. Offered by PCs. 


In line 10, after the words “public markets,” insert “ public squares 
or parks.” Adopted. 


Document Marked oe ng Atlached fe Ordinance No. YOu (Linen ment). 
biled hebruary ish, ISSO, by PU iis 


lu line 12, after the word “ supported,” insert the following : “ and 
tu be established and supported.” Adopted. 
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Document Whd “BA? Amendment. Ojfered by Pleintijis in Evidence 
and Kiled keb'y, Uso. 


In line 2, after the word “ power,” insert the following: “in times 
of drouth to furnish water te such persons as may live outside the 
lines to the pipes of said water-works company free from all charges 
by the same, and shall have further power.” Adopted. 


Docninent MPRd “BO” (Lmeendirent), Attached to Ordinance t 
2) No. GOO. Oijercd hi Plaintiffs aud Filed I bruary ISfh, ISS). 


In section 2nd, line 15, after the words “ fire-well,” add the follow- 
ing: “but the cit¥ expressly reserves the power to change the loea- 
tion of any and all of said plugs, hydrants, or wells whenever the 
council shall deem it necessary. Said changes to be at the cost of 
the company.” 

Adopted. 


Sec. 2 adopted as amended 
Cie Submitted. 


Extract from the Minutes of Jan’y 30th, 1SS9. 


Present: The Ilon. I°. A. Monroe, judge. 


ly. Congery, Jr., ef als ) ‘ 
IS. No. 15774. 
New Orteaxs Waren Works Co. ef als. | 
Qn motion of Tfarry H. Hail, of counsel for defendant company, 
and by consent of counsel for all parties, this ease, fixed for this day, 
was submitted to the court without agreement. 
Leeasons for Judgment. 
Io. Conery, Jr., ef als. ) 
Us. . 
N.O. Waren Works Company ef als. j 
205 The defendant company was incorporated by act 33 of 1877 ve 
— (extra session), the eleventh seetion of which reads as follows, 
to wit: “ 


“That the city of New Orleans shall be allowed to use water 
irom the pipes anid plugs of said company now laid or hereafter to 
be laid, free of any charges, for the extinguishment of fires, cleans- 
Ing of the streets, and for the use of all public buildings, public 
markets, and charitable Institutions, and = that the sand CO aly 
shall place, free of any charges whatever, two hydrants of the most 
approved construction in front of each square Where a main pipe 
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shall be laid at a suitable distance from cach other, from whieh a 
suilicient quantity of water may be conveniently drawn for the ex- 
tinguishment of fires, for watering the streets, and cleansing the 
vutters, and for any other public purpose ; that on the squares 
which do noi front on the river the hydrants shall be placed Oll Of) 
posite sides of the streets, at arr equal distance from each other and 
the corners. It shall be the duty of the said company whenever 
main pipes shall be laid to supply water for the purposes hereim 
mentioned at all times during the continuance of this charter, and 
in consideration thereof ihe franchises and property of said New 
Orleans Water Works Company used in accordance with this act 

shallbeexempt froin taxation, State, municipal, and parochial.” 
2-4 Section 12 confers upon the company the right to use the 

public streets and to appropriate private propery, Section 


15 requires the company Immediately after its organization to erect 


“new works and pipes sufficient In capacity to furnish a full and 
adequate supply of water, to be drawn from the Mississippi river or 


elsewhere as may be judged most expedient, * * that said work 
shall be commenced within twelve months * * * so that within five 


years from the pussage of this act thev shall be completed so as lo 
give an adequate supply of water to the people of the city of New 
Orleans,” ete. By act 43 of 1875 the adequate supply of water, as 
provided for by the act of 1S77, is construed to mean a supply ata 
height of fittcen feet wherever the pipes exist, and the exemption 
from State taxation is withdrawn. In ISS] the city authorities, con- 
eciving that the exemption from city taxation as contained in de- 
fendant’s charter was unconstitutional, sued for the tax of that vear 
claimed to be due upon its property, works, ete.; and defendant, set- 
ting up the exemption in cli stion as a defense to the suit, further 
claimed that if said exemption was not allowed by the court then 
that the city must pay for its water, since the oblgetion to furnish 
the water was based on the exemption from taxation and would 
cease to exist with the failure or withdrawal of said exemption. 
The amount of the tax claimed by the city was 8) 1,IS4S7, whilst 
the value of the water furnished for the vear in question was stated 
to have exceeded S40,.000, so that Upon defendant's theory the bal- 

ance was largely in its favor, and its contract Was an onerous 
205 one, from which it was Interested (to the extent of over 828,000 

per aunum, as matters then stood) in being released. The 
case was tried in this division of the court, and judgment was ren- 
dered by me in favor of the city for the amount of the tax claimed 
and in favor of the COUMpAany for the amount claimed as the value 
of the water furnished. Upon appeal, however, it was held by the 
supreme court— , 

First. That the exemption from taxation was unconstitutional, 
and hence that the judgment of the court, ¢ gva in faver of the city 
for the amount of said tax, should be affirmed. 

2? nd. That the provisions of the defendant's charter, providing fore 
the free-water supply and for the exemption from taxation, contem- 
plated and intended that the one should be the exact equivalent of 
the other, no matter how unequal they might be arithmetically, 
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Third. That the exemption from taxation was not, however, the 
sole consideration for the water supply, but that there were other 
considerations given besides, and hence that the withdrawal of the 
exemption relieved the company of its obligation to farnish water 
free of charge only pro fanfo—that is to say, only to the extent of the 
amount of the tax which might be claimed, to whieh extent it was 
held that the city should pay for the water furnished. The judg- 

ment in question was rendered in 1584, and its meaning and 
POG) effect Was, as to the particular ease before the court, that the 

city should recover the amount, 811,484.87, claimed for the 
tax of ISSI, and that upon its paying the city 840,000 for the value 
of the water furnished in said vear the defendant should have Judg- 
ment in an amount equal to that awarded the city for its tax, to wit, 
SLLASLST, but that with respect to the balance of the defendant's 
sald claim there should be no recovery, its obligation to furnish free 


water under its charter having been affected by the withdrawal of 
the exemption from taxation only to the extent of the amount of 


the tax claimed and collected from it. 

Ina short while after the rendition ef this judgment the Legisla- 
ture passed an act, 56 of the session of 1854, approved July 7, the 
main spirit of which appears to have been to authorize and require 
the city, in any case where it exacted taxes from the company, to 
pay the value of the water furnished in the vear for which the taxes 
should be so exacted. There is something said in the act about a 
supply of filtered or clear water which need not be considered licre, 
as it has no bearing upon any issue in this ease. ‘The fifth section, 
however, provides that “ nothing in this aet shall be construed as 
In any manner abridging or in otherwise aflecting any of the rights, 
franchises, and privileges heretofore granted to said company, but 
all such rights, franchises, and privileges shall continue and belong 

to said conapapy.” 
297 And this provision is important in. view of article 245 of 

the constitution, which provides that “the General Assembly 
shall not remit the forfeiture of the charter of any corporation how 
existing or renew, alter, or amend the same, nor Juiss aby general 
OF special law for the benelit of sated corporation except on the con- 
dition that said corporation shall thereafter hold its charter subject 
to the provisions of this constitution.” 
The actin question is obviously a special law for the benefit of 
sald corporation (necaning the defendant), and if the defendant ac- 
cepts Its benefits it must do so subject to the constitutional provis- 
ions Which have been quoted, but this the defendant appears un- 
Willing to do, and the act itself, in the fifth seetion, which has been 
quoted, seems to provide distinctly that no interpretation shall be 
given to it which, by subjecting it to the dominion of the constitu- 
tion, ight endanger the grants contained init. In view of the 
provisions of article oF of the constitution, however, it appears to 
me lintnaterial whether the act in question Is accepted or hot, as it 
would be ila lv noOperative in elther case. 

That article reads as follows, to wit: “Art. 57. The General As- 
sembly shall have no power to release or extinguish or to authorize 
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the releasing or extinguishing, in whole or in part, the indebtedness, 

liability, or obligation of any corporation or individual to this State 
orto any parish or municipal corporation therein: Provided, 

20S That.as to confiscated property may be released of all taxes 
due thereon at the date of its reversion to them.” 

From the facts as presented in this case and in the case we 
quoted in the 26th annual it appears that the amount of water which 
the defendent is bound under its charter to furnish to the city far 
exceeds In value the amount of taxes which are exacted from it, 
and vet, under the decision which has been quoted, the obligation to 
furnish the water still subsists, subject oniy to the qualification that 
compensation equal inamount to the taxes exacted may be claimed, 
whilst in so far as the water exceeds such taxes in value it must be 
furnished free of charge. It therefore follows that in requiring the 
city to pay for all the water which it gets (in the event of its de- 
manding the tax), and in providing specially that unless it sets 
apart a suflicient sum to make such payinent the company shall net 
be compelled to deliver water as provided In its charter, the Legis- 
lature is releasing or extinguishing an obligation which has been 
ascertained and defined by the supreme court of the State from the 
defendant company to the city of New Orleans within the meaning 
of the constitutional provision. 

My conclusion upon this point, therefore, is that the defendant 
company, declining to accept or refusing to admit its acceptance of 

the act 56 of ISS4, and failing to waive the stipulation in see- 
290% ~~ tion 5 of said act, supposing such waiver to be competent, is 

not entitled to claim the benefits contemplated by said act, 
and that the act in question, if otherwise operative, would release 
the defendant from an obligation of great immportance to the eity of 
New Orleans, and hence ts violative of article 57 of the constitution. 
After the passage of the act which I have thus referred to, to wit, in 
September, 1854, the city council passed an ordinance authorizing 
a contract to be made between the city and the defendant for the 
Carry Ing out of the ideas expressed in said act. In fact, the ordi- 
nance bears the title “An ordinance to carry out act No. 56 of the 
acts of ISS, providing for a future water supply from the New Or- 
leans Water Works Company to and for the eity of New Orleans, 
the use of water, and the payment therefor.” 

And agreeably to its provisions a contract was entered into whereby 
the city agreed Lo pay for all the water to be furnished by the com- 
pany during the term of its charter (say fifty vears from IS77), and 
whereby it was stipulated that the minimum number of fire-plugs 
for which payment should be made (at the rate of S60 cach) sliould 
be 1,189, so that the least that the city ean hope to get off with is 
over 86,800 per annum, whilst the actual amount which she may be 
required to pay may exceed that sum. 

It would seem suflicient to say that an ordinance and contract 
passed and made for the avowed and expressed purpose of carrying 
out an unconstitutional act of the Legislatere could not be given 

effect. It is said, however, that the act in question is wholly 
V0 = immaterial to the ordinance and contract which were so 
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passed and made, and that they ean stand without the aid of 
said act,even though their only declared purpose was to carry it 
out. 

Assuming this position to be tenable in the abstract, it eannot be 
maintained in this particular case for the reasons— 

That the purpose and effect of the contract made between defend- 
ant and the city, as disclosed not only by the title of the ordinance 
pursuant to which said contract was made, but by the context of 
said ordinance and said contract, construed in the light of the facts 
disclosed upon the trial of the case, were to carry out said act of the ¢ 
Legislature with some conditions of additional stringency as to the 
citv of New Orleans. 

That the city of New Orleans has no nower, whether directly or 
indirectly, to give away money collected from the tax-payers, and 
the payment of many thousands of dollars per annum for that for 
which the supreme court of the State has decided nothing need be 
paid is in legal contemplation a gift, no matter in what shape it 
may be disguised. 

Before this case came into my hands the supreme court had decided 
upon appeal from a judgment rendered by the Judge presiding at 
that time in division“ EF” that the plaintiffs have a standing in 
court for the purposes of the suit. The court said, quoting the lan- 
guage of itsown opinion in another case, “ Tax-payers havea stand- 

ing In court to contest upon proper charges the validity of a 
001 municipal ordinance and contract executed under it when- 
ever its enforcement may increase the burden of taxation.” 

This ruling, criginally made in the ease of “ Handy ef al. rs. City 
et als.,” and thus aflirmed, relieves me of the necessity of anv elabo- 
rate consideration of the question as to when, where, and how a 
citizen and tax-payer or the courts can or will interfere in a contract 
between a municipal corporation and a contractor. The ruling in 
question was made in this ease and upon the identical petition which 
is now before me, so that no more may be said upon that subject, 
save that the facts and law of the case as developed upon the trial 
upon the merits so far correspond with the averments of the peti- 
tion as to justify the rendition of the Judgment prayed for, which 
will therefore be rendered. 


In Accordance with the Above Opinion, Judument. 


9 


Civil District Court, Division “C. 


Epwarp Conery ef als. 
vs, ‘No. 15774. 
N. O. Water Works Company ef als. \ 


This cause having been regularly assigned for trial at this term, 
and the same having been duly tried and taken under advisement 
by the court— 
> ») aad Ie . | , 3 . ' , . " S. - . 
vr or the reasons assigned in the written opinion of the court 
this day delivered anc fils d, and the law and the evidence be- 
ing in favor of the plaintiffs and against the defendants— 
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It is ordered, adjudged, and decreed that the notarial contract 
entered into between the city of New Orleans and the New Orleans 
Water Works Co. on October Srd, ISS4, before Jos. D. Taylor, and 
also ordinance No. 907, couneil series, adopted Septem be r2ord, 1SS4, 
on Which the said contract purports to be made, and also act No, 56 
of the acts of the Legislature of the State of Louisiana of the session 
of 188-4, the provisions of which the said ordinance No. 900 purports 
to execute, are unconstitutional, null, void, and of no cffeet or va- 
lidity. 

It is further ordered, adjudged, and deereed that the city of New 
Orleans and its officers and servants and the New Orleans Water 
Works Company and its oflicers be. and they are hereby, perpetually 
enjoined, prohibited, and restrained from setting up the said con- 
tract or the said ordinance or the said legislative act or anv part 
thereof to be valid and binding on the city of New Orleans, and 
that the city of New Orleans and its officers be perpetually enjoined, 
prohibited, and restrained from making any appropriation under 

said notarial contract or under the said ordinance or under 
303 the said act or any appropriation to the New Orleans Water 

Works Company in payment of its water supply in any vear 
in excess of the amount of the annual taxes which may be assessed 
against it for that vear by the city of New Orleans, 

[t is further ordered, adjudged, and decreed that the defendants 
do pay the costs of this proceeding. 

Judgment r: rendered February bth, 

Jucgment signed February 6th, 1889. 


1SSU. 


A. MONROR, Judge. 


(Signed) I: 


Consent 40 Siquature to Judqment. Filed February Gla, 188%. 


ky. Conery & Others 
US. -No. 10774 
N.O. Water Works Co. } 
lt as hic reby agreed that the delays for the application for a new 
trial herein be walved, and that the judgement be signed without 
further delay. 


(Signed) W. Bb. SOMMERVILLE, 
Asst City Alt’y. 
C. HONT, City Att'y. 


New Orleans, La., Feb’y 5, 1580. 
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Consent for Signature to Judgment. Filed February 6th, 1889. 


I. Coxneny, Jr., ef al. 
Us. S No. 1ov7A. 
N. QO. Water Works Co. ( 


oU4 [t is hereby agreed that the delay for signing the jadgment 
herein be waived, and that said judgment be at once signed. 
(Signed) J. R. BECKWITH, 


GUS A. BREAUN, 
HARRY HL. WALL, 
bor [ft 
EDGAR Th FARRAR, 
bor Plaintifjs. 


Motion ay, Appeal. kv frac from thie Minutes af kebr mary 7th, LSS, and 
filed kebruary 7th, ISSY. 


Ip. CONERY, st. et al. ) 
US. -No. 15774, Division * C. 
Water Works Co. & als. J 


Qn motion of J. R. Beckwith, Gus A. Breaux, and Harry IL. Tall, 
of counsel for defendant, The Water Works Co., and on suggesting 
that a final judgement has been rendered herein against the defend- 
anton the 4th day of |: ‘ebruary, ISS‘), and signed on the 6th day of 
February, ISS, by consent waiving delays; that mover Is aggrieved 
thereby, and that there is crror in said Judgment to mover’s preju- 
dice, and that it desires to appeal therefrom suspensively ; that mov- 

ers interest affected by said judement largely exceeds S2,.000— 
OUD It is ordered that a suspeclsive appeal be allowed herein to 

the New Orleans Water Works Co., returnable to the supreme 
court of the State on the third Monday of February, 1859, upon 
movers furnishing bond according to law in the sum of one thou- 
sand dollars. 


New Orleans, La., Feb’y 6th, 1889. 


Appeal Dond. Filed February Sth, 1SS89. 


I. Conery, IJr., el als. ) 
Us, , No. Lowa 1. 
Tue N. O. Water Works Co. & ite 


Know all men by these presents that the New Orleans Water 
Works Company, as principal, and Albert Baldwin, as surety, are held 
and firmly bound unto Luminais, clerk of the civil district court for 
the paris h of Orleans, his successors, executors, administrators, and 


assigns. in thesum of one thousand dollars; for the payment whereof 
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we bind ourselves, our heirs, executors, and administrators, firmly 
by these presents, 

Sealed with our seals and dated in the city of New Orleans on 
this 7th day of February, in the year of our Lord one thousand cight 
hundred and eightv-nine. 

Whereas the above-bounden New Orleans Water Works Company 
has this day filed a motion of appeal from a final judement ren- 

dered agealnst it anid the city of New Orleans in the suit of E. 
oO Conery, Jr., & alvs. The New Orleans Water Works Co. & a/s, 

No. 15774 of the civil district court for the parish of Orl ‘this, 
on the 4th day of February, 1889, and signed on the sixth day ef Feb- 
ruary, D580: 

Now, the condition of the above obligation is such that the above- 
bound New Orleans Water Works Company shall prosecute its said 
appeal and shall satisfy whatever judgment may be rendered against 
it, or that the same shall be satistied hy the proceeds of the sale of 
its estate, real or personal, if it be cast in the appeal; otherwise that 
the said surety shall be liable in its place. 

(Signed) R. EL. CRAIG, 
President N. O. Water Works Co. | SEAL. | 
(Signed) A. BALDWIN. [seat] 


(Certificate. 


STATE OF LOUISIANA, 
(Civil District Court for the Parish of Orleans : 


I, Rdgar A. Luminais, elerk of the civil district court for the 
parish of Orleans, do hereby certify that the foregoing three lun- 
dred and elehty-five pruiores do contain a true, corre: siti complete 
transcript of all the proceedings had, documents filed, testimmony and 
evidence adduced upon the trial of the cause, wherein Edward Con- 
ery, Jr, ef ads. are wlaintitls and New Orleans Water Works Co. and 


? 
‘ 
’ 

‘i. 


City of New Orleans are defendants, instituted in this court and mow 
in the records thereof under the No. Lo7g7 4h. 
In testimony whereof [ have hereunto set my lieataed canned 
oUG—45S allixed the liupress of the seal of the <rted court, at the city 
of New Orleans, on this nineteenth day of March, in the 
year of our Lerd one thousand eleht lumedrod and elehtyv-nin and 
In the one hundred and thirteenth year of the Independence of the 
United States ol America. 
BE. A. LUMINAIS, Clerk. 


io = =Mr. Justice Pocie dissenting: 

A econ eXamilnation of this CASe titied cl careful study of 
the position taken by counse! representing the defendant Company 
have led to the conclusion that we had erred ina portion of our first 
opinion and in the decree rendered. Tlenee P think that a rehear- 
liye should have boon oranted, ‘There Is cubic there Call ie bert One 
Opinion “us tuo the nullity of the exemption of taxation, and that 
therefore the tax claimed by the city must be cuforced. 
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But the very reasoning which leads to that conelusion should, in 
my Opinion, carry with it a declaration of the complete nullity of 
the contract, of which the tax exemption was one of the considera- 
tions, unless it can be made to appear that the act provides for or 
contemplates other and distinct considerations for the stipulated free 
supply of water to the eity by the defendant company. 

In my opinion the reverse of that proposition clearly appears from 
a proper construction of the true meaning of section 11 of the act 
(No. 35 of 1587), which is the only section or part of the aet in which 

reference Is made to ihe free supply of water to the city. 
440 In that section, after providing that the city of New Orleans 

shall be allowed to use water free of charge for the extin- 
euishment of fires, cleansing of the streets, and for the use of all 
public buildings, public markets, and charitable institutions, the 
law-maker uscd the following explicit and unambiguous language : 
“Tt shall be the duty of the said company, wheresoever main pipes 
shall be laid, to supply water for all the purposes herein mentioned 
at all times during the continuance of this charter; and in consid- 
eration thereof the franchises and property of said New Orleans 
Water Works Company used in accordance with this act shall be 
excmpt from taxation,” ete. 

[t cannot be su cessfully dented that the * Purposes heremn men- 
tioned * in the last part of the section refer to the free supply of 
water for the extinguishment of fires, cleansing of the streets, and 
for the use of all publie building, publie markets, and charitable 
institutions. 

There is no other language or provision inthe act to which 
1} ] this reference could possibly apply. The language used fills 
out the continuation of a leading idea and the conclusion of 
astipnlation which isthe main feature of the section. It could, 
therefore, refer to no other purposes already mentioned in the act 
or to be mentioned further on. That being the ease, there ts less 
doubt as to the subject-matter to which the subsequent words, “ and 
In consideration thereof,’ refer to. It is more than plain that they 
refer to the corresponding obiigalion of the COMPANY bo supply 
water free of charge for the purposes © herein mentioned.”  TTence 
the section must have been intended to and it does beyond a doubt 
create avcommplete and hadopendent contract between the GIAY and 
the company. The contract, as thus shaped and created, has refer: 
hich is complete as an act with- 
out the econtraetl Conia | 1h) thie section =—iiS complete iis the Cuoll- 
tract itself stands without any reference to any or to all of the other 
provisions of the act . 
Henee follows, in my opitiion, the trresistible conclusion that, 
the consideration furnished by one of the contracting parties 
432 having utterly failed, the entire contraet must fall. 
lhiave carefaliv, but in vain, sought for any other consid- 
eration in the act which the city is made to contribute in COM pel 
sation of the free water supply stipulated in its favor by the pro- 


‘ } . ‘ -_ ‘ . 
ence to ho olner portion of the nct 


i 
™ : I . ‘ ' 
VISIONS ©] thy wVi nth sucttoti of the aet 


There ts no force in the suggestion that such a consideration is 
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found in the valuable prerogatives and exclusive privileges con- 
ferred to the company. No language in the act justifies such a econ- 
clusion. On the contrary, language may be found which excludes 
even the implication that the act contemplated a free supply of 
water to the city for any other consideration than that stipulated 
in section 11. Thus we find that section 5 provides: “ That tie 
said water-works company shall own and possess the privileges ac- 
quired by the city of New Orleans from the Commercial Bank ; 
that it shall for fifty vears — the exclusive privilege . sup plying 
the city of New Orleans and its inhabitants with water, ete. 
By this plain and unambiguous language the in Is placed 
443 on exactly the same footing as “its inhabitanis,” and 1s to be 
regulated by the saine laws of supply and demand. In the 
case of The Water Works vs. Sugat Refinery we recently expounded 
the meaning of the privilege conferred by that section and we re- 
stricted the scope of its meaning to “selling” “water.” Besides, 
the obligation which rests on all large cities to supply their inhabit- 
ants with water, coupled with the fact that the city was anxious to 
be ridden of the burden which she had inherited from the Com- 
mercial Bank, were serious and suflicient considerations for the 
charter to a corporation which furnished its own means for such a 
vast, useful, and indispensable enterprise and paid the city the ful 
value of the franchises transferred to it. 

The grant of exclusive privileges was guarded and checked by 
the reserved power of controlling the COMPANY’ s chi irges and in 
limiting the rate of its annual revenues, as shown by the provisions 
of section 15 of the act. 

It is therein provided that the net profits of the company shall 

not exceed ten per cent. per annum, and that in order to reg- 
444 ulate this matter the citv council, through a comunittee, shall 
have access to the books of the company, an | that in case of 
a revenue ln excess of the luittation thi CHY counei! shall have the 
power to reduce the rate of charges ior water supply so as LO AaACCOM- 
plish the end proposed, and it is also provided that the company 
‘hall not exact charges exceeding those now p wild by the city, reserv- 
Ing to the latter the power of enforciug vom pl lance by the writ of 
mandanius. The whole tenor of the act distinctiv eonveys the con- 
clusion that, with the exeeption of the provisions contained in see- 
tion I], the citv has no greater seivilenes in the matter of water 
supply than all other consumers of water withia her limits, and 
that guced this company she occupies preeisely the same position 
Which she has always held towards thi Gas Colnpany OF any other 
corporation created for the purpose and vested with the power of 
furnishing any commodity to the « Iv and its Inhabitants.” 
do lor those reasons | respectfuliy dissent from the conela- 
sions of ni associates of the majority. 


Todd, J... coneurs in this opinion 
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446 Uwsirep Siatres or AMERICA, 
State of Louisiana: 
Proceedings Had in the Supreme Court of the State of Louisiana. 
Epwarp Conery, Jr., et al. ) 
‘ 


VErTSUS 
Ture New Orreans Warer Works Co. ef al. J 


No. 1033-1. 


Transcript of appeal. Filed March 19th, 1889. 
Motion for Timeand Order. Ce rtifteate. Filed February (Sth, i889. 


Ic. Congery, Jr., ef als. ) 
vs. - No. 10334. 
New Orveans Water Works Co. ef als. ) 


On motion of J. R. Beckwith, G. A. Breaux, and Harry IL. Tall, of 
eounsel for defendant, and on suggesting that the appeal herein 
447) is made returnable on this the 1Sth day of February, 1859, 
and that, as appears by the annexed certificate of the clerk of 
the court and by the affidavit of counsel, it was impossible to com- 
plete said record in time for said return day, and that said failure 
to complete was not due to the defendant or its counsel, and that a 
further extension of 15 days is necessary in order to complete said 
transeript— | 
It is ordered that the return day of the appeal herein be extended 
to Monday, March 4th, 1889, and for all general relief. 


Harry Ul. Hall, being sworn, says that the failure of the clerk to 
complete the transcript is due solely to the short interval of time be- 
tween the granting of the appeal and the return day; that defend- 
aunts counsel have made every endeavor to have said transeript ready 
and have been guilty of no negleet whatsoever. 


(Signed) PARRY UL. TALE. 


Sworn to before me this [Sth of Mareh, 1SS9. 


(Signed) In. A. LUMINAITS, Clerk. 
(' rtifieate. 
STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans. 


ly. Conery, Jr., et als. ) 
rs. -No. 15774 
N.O. Water Works Co. ef al. § 


Mdgar A. Lutminais, clerk of the civil district court for the parish 
of Orleans, being duly sworn, deposes and says that the transcript of 
appeal tn the above entitled and numbered cause, returnable to the 
supreme court of the State of Louisiana on the Srd Monday of Feb- 
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ruary, 1889, has not been completed for the reason that the tran- 

script of appeal is a voluminous one, and that an additional delay of 

15 days from this date is necessary for him to complete the 
same. 

448 (Signed) Iv. A. LUMINAIS, Clerk. 


Sworn to and subscribed before me this 15th day of February, 
1S89. 
(Signed) TH. BUISSON, 
Deputy Clerk of the Civ District Court 
fur the Parish of Orleans. 


Motion for Time and Order. 


extract from the Minutes of February 18th, 1889. 


The court was duly opened pursuant to adjournment. 

> rar; . ” " > J . -~ * . _ ° ) 

Present: Their honors Edward Bermudez, chief justice; Felix | 
Poche, Charles E. Fenner, Lynu bB. Watkins, Samuel D. McEnery, 
associate justices. 


Epwarp Conery, Jr., ef al. , 
VS. No. 10554. 
New Ornieans Water Works Co. ef al. J 


On motion of Harry IL. Hall, Esq., of counsel for defendants and 
appellants, and upon exhibiting the certificate of the clerk of the 
lower court, and on suggesting to the court that said transeript had 
not been completed, it is ordered that the return day for the filing 
of said transeript be extended for ten days. 


Motion for Time and Order. Certificate. Filed February 27th, 1889. 


449) I. Conery, Jr., et al. 
No. 10354. 


Us, 


NEW OrnLEANS Waten Works Co. et al. 


On motion of Beckwith, Breaux, and ILarry HH. Iali, of counsel 
for defendant, The N. O. Water Works Co., and on suggesting that, 
as appears by annexed aflidavits, a further delay of 20 days is neces- 
sary for the completion of the transeript herein, and that defendant 
is not in fanlt— 

It is ordered that an extension of Friday, the present return day, 
viz., March 4th, 1889, be had of 20 days, and said return day be ex- 
tended to Monday, March 25th, 1589. 


Harry IL. Hall, being sworn, says that def’d’t, The N. O. Water 
Works Co., has done all in its power to — the completion of this 
record, and has not veen guilty of — or neglect in its premises. 


(Signed) HARRY HH. HALL, 


Sworn to before me Feb. 27th, 1SS9. 
(Signed) JOSEPH BF. POCIIE, Clerk. 
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Certificate. 
STATE OF LOUISIANA: 


Civil Distriet Court for the Parish of Orleans. 


I. Coxeny, Jr., ef al. 
Us. No. 15774. 
N. QO. Water Works Co. ef al. j 


I, Alexander Lesseps, deputy clerk of the civil district court for 
the parish of Orleans, being duly sworn, deposes and says that the 
transcript of appeal in the above enutled and numbered cause, re- 
turnable to the supreme court of the State of Louisiana oa the 5rd 
Monday of February, 1SS9, has not been completed for the reason 
that the transeript of appeal will contain about four or five hundred 

pages, and that an additional delay of twenty days from this 
450 date is necessary to enable him to complete the same. 
(Signed) A. LESSEPS, 
Deputy Clerk. 


Sworn to and subseribed before me this 26th day of February, 
A. D. 1859. 
(Signed) EK. A. LUMINATS, 
Clerk of the Ciwil District Court for the Parish of Orleans. 


Motion for Time and Order. 
Extracts from the Minutes of March €th, 1889. 


The court was duly opened pursuant to adjournment. 

Present: Their honors Edward Bermudez, chief justice: Felix P. 
Poche, Charles FE. Fenner, Lynn B. Watkins, Sumuel D. MeEnery, 
associate Justices. 

Epwakp Conery, Jr., ef al. ) 
Us, > No. 19355 4. 
New Orveaxs Water Works Co. et a’. 

On motion of Harry IT. Tall, of counsel for defendants and ap- 
pellants, and upon exhibiting the certificate of the clerk of the lower 
court, and on suggesting to the court said transcript had not been 
completed, it is ordered that the return day for the filing of said 
transcript be extended for twenty days. 


(Copy.) 
Motion to Continue. Filed March 21st, 1889. 


Kk. Conery, Jr., et al. 
US. No. 10554. 
THe NEw Ornveans Water Works Co. et al. 
451 On motion of E. I. Farrar, att’y for plaintiffs, and on sug- 
gesting to the court the fixing of this cause for April 9th by 
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the city attorney, and on further suggesting that this ease grows ont 
of the case of The City of New Orleans vs. The N. O. Water Works 
Co., now on appeal in the Supreme Court of the U. S.:standing as 
No. 539 on the docket of the present term of that court, which will 
be reached for trial in the month of May, and that this cause ought 
to await the decision of that cause— 

It is ordered by the court that the defendants do show cause on 
Saturday, the 25rd day of March, at 11 o'clock, why this ease should 
not pause and be continued until the Supreme Court of the Uvited 
States have passed on the writ of error taken by the water-works Co. 
to the Judgment of this honorable court in the ease of ‘The City of 
N. O. vs. The New Orleans Water Works Company. 

Notify Carleton Hunt, city atty, and IL. I. iali, for water works. 


Motion to Continue. 
extracts from the Minutes of March 21st, 1SS9. 


The court was duly opened pursuant to adjournment. 

Present: Their honors Edward Bermudez, chicf justice; Felix P. 
Poche, Charles KE. Fenner, Lynn b. Watkins, Samuel D. MeEnery, 
associate Justices. 


Epwarp Conerny, Jr., ef al. 
i's ? NO. 10554. 


New Orteaxs Warren Works Co ef al. J 


on motion of FE. HT. Farrar, Esq , of counsel for plaintiffs, and for 
reasons assigned, it is ordered that defendant show eause on April 
th, 1889, why said cause should not be continued indefinitely, 


4o2 Motion to Postpone C)r rruled 
Ixtracts from the Minutes of March 2oth, 1SS9. 


The court was duly opened pursuant to adjournment. 

Present: Their honors Edward Bermudez, chief justice; Felix P. 
Poche, Charles hk. F Si | D. Meknery, associate Justices 

oche, Charles KE. Fenner, Samuel D. Melnery, associate Justices. 

Absent: lis honor Lynn b. Watkins, associate justice. 


Epwarp Connery, Jr., ef al. ) 
rs. ~No. 1083 
New Ornteans Water Works Co. 


In this case, the motion to postpone the argument and decision 
until after the determination of the ease in the U.S. Supreme Court 
having been heard, E. IL. Farrar, Esq., for mover; Harry IL. Tall, 
Esq., for defendant, and Carleton Iunt, Esq., for the city, it is or- 
dered that the motion to continue be declined ; that the case remain 
fixed for the 9th of April next, the court thereafter to exercise Its 
own judgment touching the time of deciding it. 


21—1525 
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Continuance. 
I:xtracts from the Minutes of April 9th, 1889. 


The court was duly opened pursuant to adjournment. 
Present: Their honors Edward Bermudez, chief justice ; 
453° Felix P. Poche, Charles EF. Fenner, Lynn B. Watkins, Samuel 
D). Meknery, associate Justices. 


Kpwarp Coneny, Jr., et al. 
s. > No. 10533: 
New Orn.eans Water Works Co. 


This ease was called for trial, and, after having heard argument 
of KH. Farrar, Esq., tor plff and appellee, and Carleton Hunt, 
Esq... for the city, the same was continued for further argument to 
to-morrow. 


Cause Nubmitted. 
I;xtracts from the Minutes of April 10th, ISS9. 


The court was duly opened pursuant to adjournment. 

Present: Their honors Edward) Bermudez, chief justice ; lFelix 
P. Voche, Charles Ik. Fenner, Lynn b. Watkins, Samuel D. Meknery, 
associate justices. 


ey 
Io 


Kowarp Conery, Jr., et al. 
vs No. 10: 


New Ornneans Water Works Co. ef al. | 


This case, continued for argument, was called for trial, and, after 
hearing argumen* of Gus A. Breaux, Esq., and J. —R. army 
Ksq., for defendant and appellant, and Ee. TL. Farrar, FE a, for plir 
and appellee, the same was taken under advisement by the court, 


454 Reasons for Judgment. 
Ep. Conery et als, | 
1. | 
US. t ws oe 
: No. 10554. 


New Or:LEANS Water Works Co. and Crry or New 
ORLEANS. 


Mr. Justice McExeny : 

Md. € onery and other tax- “payers, residents of the « ‘ity of New Or- 
leans, brought suit against The New Orleans Water Works Co. and 
The City of New Orleans to have the existing contract for the supply 
of water to the corporation to be declared a nullity. 

They aver they are tax-payers of New Orleans in amounts aggre- 
gating ten thor isan doll; us. They recite the history of the present 
charter, the obligation growing out of the city’s attempt to dion 
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the property of the corporation to taxation, and the judgment in the 
case of The City of New Orleans vs. The Water Works Co., reported 
in 36 An., p. 452, and that the supreme court interpreted the legis 
lative contract contained in act 35 of IS7T7, which is the charter of 
said company,and that the water-works Co. had no power to receive 
from the city any greater amount for a free supply of water than the 
sum of 311,454.87, allowed the company on its reconventional de- 
mand in that suit as an equivalent. They allege the city had no 
authority to make the contract: that the contract is v//ra vires, null 
and void, illegal, and unconstitutional, 

They also aver that after the termination of the suit of New Or- 
leans vs. Water Werks Co. the company, not satisfied with the judi- 
cial construction placed upon its charter, in order to obtain an un- 

just advantage over the city, procured the enactmentof act 56 
454) of USS4d,and that, pretending to act under this statute, the city 

council of New Orleans passed ordinance No, 909, ordering 
the mayor of said city to enter Into a contract with the water-works 
Co.,and that said ordinance 900 and the contract nade in pursuance 
thereof were not authorized by the terms of act 56 of ISS4, and that 
the Legislature never intended that the contract relations as inter- 
preted by the’supreme court should be changed or modified unless 
for the purpose of furnishing the city with clear and filtered water, 
and that if said act contemplated a contract between the city of New 
Orleans and the water-works Co. as to the nature of the water to be 
supplied, then said act is unconstitutional and void and = eonflicts 
with articles 45, 57, 254, 46 of the constitution of the State. 

The petition prays for an Injunction. 

The city of New Orleans filed an exception to the petition (1) 
that the plaintiffs’ petition disclosed no legal cause of action; (2) 
that the plaintiffs disclosed no interest or authority to Institute and 
maintain the suit,and prayed that it be dismissed. Some vears after 
this exception was filed, on a change of the city administration, the 
attorney of the city appeared and jotned the plaintiffs in this suit. 
Complaint is made of this change of fronton the part of the city, and 
itis allowed that the eity is estopped from filing a contrary plea, 
While this may be true as to the city in its corporate and political 
capacity, it cannot operate on the plaintiffs—tax-payers—who allege 
the nullity of the contract. 

The company also filed an exeeption alleging several grounds for 
the dismissal of the suit,some of which are identical with the execep- 
tion filed by the CIty ; but they are so intimately associated with the 
merits of the case that we will not disturb the order of the district 

judge in amending the exceptions. 
455 The water-works Co. filed an answer pleading a general 

denial, and also a supplemental answer alleging other mat- 
ters, all of which, however, are summed up in maintaming the in 
li grity of the contract, the author TAY of the CIty to make the contract, 
independent of act 56 of ISS4, and the constitutionality of said act, 
and the validity of ordinance 900, and the contract made in pur- 
suance thereof. 
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There was a judgment in favor of the plaintiffs, and the water- 
works Co, has appealed. 

The city of New Orleans pureliased from the Commercial Bank 
the water-works property aud franchises. The city undertook to 
supply the inhabitants of the city and her other wants with water. 
The experiment was disastrous, and her experience was that of all 
great municipal corporations which have attempted this senome, 
an insuflicient supply of water, debt through extravagant and bad 
management, and complaints from her citizens. ‘To rid herself of 
this ineumbrancee the city appealed to the Legislature for relief, and 
at her instance and in answer to licr prayers the present company 
was composed under the direction of her oflicers 1h pursuance of act 
do, bk. Sc of IS77. Section IL of that act ts as follows: 

Be it further enacted, ete., That the city of New Orleans shall be 
allowed to use water from the pipes and plugs of said company, now 
laid or hereafter to be jaid, tree of any chuarge for the extinwulsh- 
invent of fires, cleansing of streets, and for the use of all public build- 
ings, public markets, and charitable Institutions, and that the said 
company shall place, free of any charge whatever, two hydrants of 

the most approved construction in front of each square where 
406 adain pipe shall be laid, at a suitable distance from each 
other, from which a sufficient quantity of water may be con- 
veniently drawn for the extinguishment of fires, for watering the 
streets and cleansing the gutters, and for any other public purpose ; 
th: at on the squares that do not front on the river hydrants shall be 
placed On} the Opposite sides of the streets, at an equal distanec from 
each other, at the corners. It shall be the duty of the said COMmpanyv, 
Whenever main pipes shall be laid, to supply water for all the pur- 
poses herein mentioned at all times during the continuance of this 
charter, and in consideration thereof the franchises and property 
of said New Orleans Water Works Co. used in accordance with this 
act shall be exempted ‘from taxation, State, municipal, and parochial. 
lor several years the company supplied the eity with water and 
no tax Was demanded from the company. In ISS1 the city brought 
suit against the company for taxes assessed agaist the COMMpAany, 
amounting to S11 ASES7. 

The COMPANY Claimed that if i had to pay the tax the cH Was 
bound to pay for the amount of water supplied under the above 
section, and recovered for the sum of 840,281.87 

There was judgment for the taxes due the citv and in favor of the 
cul is apt on the reconventional demand for the exact amount of the 
lvalent for the water already furnished the city. City 
of New Orleans rx. Water Works Co., 36 An., p. 432. 

[t is contended by plaintils that the deeree in the ease fixed and 
determined the respective obligations of the city of New Orleans and 
the water-works Co. and regulated the future supply of water to the 
city and the amount which the city should pray aunually for its 
supply of water, the amount of th Lane : assessed Loree SI the cot 
pany ils fixe 1h said sult ar this (abst tha ~ole question Wiis whether 

. or Nol (hie property of the company Was exempted from: taxa- 
doe lon, and it iuvolyed the determination whether or not see. 
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11 of act 53 of IST7 was void as being in conflict with the con- 
stitution of 1868. 

Under the issues presented the court could not interpret the legis- 
lative contract a charter of the company in its mterests, because the 
only question was as to the nullity of one section of the act. If found 
up to the date of the suit an executed contract to deal with, the 
consideration of which was illegal, it declared the lilegality of the 
consideration and ordered the amount paid on account of it to be 
returned tothe party who had paid his part of the obligation. 

The contract with the citv was that for furnishing water without 
specifying the amount. The eity would not collect taxes from the 
company. The company furnished the water and the city retused 
to allow the tax. The judgement annulled the contract and returned 
to the water-works company the value of the water which thev had 
furnished and whieh had been tixed In the contract annulled at 
SILASEST as the only cousidcration for exemption from the eity 
taxes. To say that the decision in that case regulated the contract 
of the parties im the future as to the price of the water to be fur- 
nished by the water-works Co. would be to maintama that this court 
has madea contract for thie parties which thy V tiever intended and 
Which is not warranted by any promises in the water-works Co. 
charter. 

The contract between the city and the water-works company was 
made directly by the State ul thie solieitation cy] the city. The State 
withdrew the privilege of exemption from Suite taxation, which in 
umount equaiied the city taxes. Thus one-half of the consideration 
Was Withdrawn by the State without giving any equ ivalent. To 

have fixed the price of the water to be furnished at the exaet 
458 amount allowed the company in tts reconventional demand 

would have been unjust. The company now pays in taxes 
twice the ameunt found to be due on the reconventional demand. 
If the inerease has been so great in so short a time it is reasonable 
to suppose that the increase will be in greater rauio in the future, 
with the acquisition of additional property by the company, the In- 
crease in the value of its present property, with the improvement 


’ 


and advancement in the commercial prosperity of the eity which ts 


so confidently predicted and expected. From this it will appear 
how inequitable it would have been had the decree arbitrarily fixed 
an amount to be paid by the city for her water supply. Tt would 


have been an amount never contemplated by the Legislature when 
it made the contract for the city and the COMAPRAUTLN 

The effect of the judgment in the case was to destroy and annul 
sec. 11 of act 33 of IST77, E.S.) One may look tn vain In another 
paragraph or section ef the act for any oblivatios »CNPFess OF Itt)- 
plied, which compels the water-works company to furnish free water 
to the city for any franchise or privilege granted by the State. Th: 
water-works company is, as aforesaid, at the Instance and Invitation 
of the eitv and by authority of law. The city cannot impose any 


’ 
aa’? ? IL ? 


obligation Upon it contrary to the origin Li crrsanit 3 Bout tis cobsent, 
To impose upon it an onerous duty net contained in the charter 
would be a violation of State and Federil Constitution. There is 
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no provision in the charter requiring it to furnish water to the city 
at any stipulated or regulated price. In ihe case of The City of New 
Orleans vs. T. T. Co., 40 An., p. 42, there was almost a similar state 
of facts. The city had by grant tnduced a telephone company to 
establish an expensive plant and gave it certain privileges to erect its 
poles. Afterwards she attempted in certain localities to puta 
459 = charge upon 600 of defendant’s poles at 85) per pole. There 
was judgment for the company, this court deciding that the 
company was protected by the constitutional right against the im- 
pairment of its contract. In the instant case the city promoted the 
organization of the water-works Co. and now seeks to impose upon 
itan obligation not warranted by its charter. ) 
“Obviously,” said the court in the telephone case, “upon the 
closest consideration of law and justice, the grant of authority to 
defendant when accepted and acted upon beeame an irrevocable 
contract, and the city Is — powerless to set It aside as to interpolate 
new and more onerous considerations therein. Such has been the 
well-recognized doctrine since the Dartmouth College case, 4 Wheat., 
518.” Tn this ease we have affirmed the principles resting upon the 
Dartmouth College case, under which corporations have protected 
their rights and franchises, the titles to and uses of property, safely 
from any alteration or impairment of their rights and freedom from 
increased public burdens. It has beeome fixed in jurisprudence by 
reported aflirmations for over sixty vears, and has become tenable 
because announced and maintained during the period by the highest 
judicial tribunal in the land through a succession of Judges eminent 
for learning and purity of character. It would not yield to a per- 
sistent local popular clamor and will not be reasoned to satisfy locai 
prejudice and sentiment. 


R. Am. Bb. Ass., vol. 9, p. 229. 


In Von Hoffman vs. Quiney, 4 Wall, 555, Mr. Justice Davies said : 

“The security of property rests upon it, and every successful enter- 

prise is undertaken in the unshaken beliefthat it will never be 

460 forsaken. A departure from it now would tnvolye dangers 

to sOclety not to be foreseen, would black the sense of justice 

of the country, and weaken, if not destroy, the respect which has 
always been felt for the Judicial department of the Government.” 

To place the construction upon the decree in the case of The City 
vs. WLW. Co. 560 An. p. 452, contended for by plaintiffs, would be 
to impose an obligation upon the company not warranted by its 
charter and would be in violation of both the State and lederal Con- 
stitution. 

It will be unnecessary to go into the specific details of the existing 
contract of the city with the water-works Co. If the city had the 
power to make the contract and contine herself within the limit of 
this power the quantity and kind of water, the price and ete., were 
natters within the legislative discretion of the city council, and when 
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this is found in the execution of the contract courts will not inquire 
into this diseretion. 

Dillon on Municipal Corps., vol. 1, p. 121. 

Atlantie C ity Water Works Co., vs. Reed (N. Y. 115), A., 10 


‘> 


ol Ala. Re., 545; 97 Ind. Re. p. 2. 


When the common council of a municipal corporation is vested 
with full power over a subject and the mode of the exercise of such 
power is not limited by the charter it may exercise it in any manner 
most convenient. 


(Or.) It. va S30. 


And when a ae has power under its charter from the 
Legislature to obtain a supply of water for fire and domestic pur- 
poses it will not be injoined from levying a tax to increase its supply 

when it is alleged to beample. The extent of the use of such 
461 — power rests in its diseretion,and the question of expediency 

is for the municipality and not for the courts. 

Lucia vs. Village of Montpelier (Vt.), A., 521. 


In the case of Handy et als. vs. City of New Orieans, 89 An., 107, 
this court said : 

“The serious charge is, after all, that the citv, in the exercise of 
the police power, has maladministered the public thing respecting 
the lease of her wharves. Under such circumstances can the peti- 
tioners be heard ? 

If it could be questioned whether the city in the exercise of the 
police power, whieh is inherent in all municipal corporations, could 
build and keep wharves and exact compensation for the use of the 
facilities derived from them by those enjoving the same, or convey 
and transfer unto another that right, ail discussion on the subject 
would be at onee hushed by the positive and CAPLess delegation of 
authority in that respect made to the city by the sovereign In the 
charter under whieh it breathes, moves, and acts. 

“Tt is apparent that the eity was formerly vested by the Legisla- 
ture with the power of administering by herself or by the agency of 
others the wharves and landings dedicated to conimerce. 

“There can be no doubt, then, that what the city has done in this 
regard in the exercise of the police power can no more be questioned 
than if the State herself had aeted dire 2 tly. *s 

In approving the doetrine expressed in Municipality vs. Pease the 
court said : “ The correctness of the ruling and the soundness of the 
Views therein are not questioned, but the material fact on which 

the same rests must not be lost sigit of.’ The fact referred 
462. to by the court was that in the power delegated to the mn- 

nicipality there was no restraint Imposed upon its disenssion- 
ary use; and,in the language in Municipality rs. Pease, * the remedy 
for this can be had elsewhere than from the Judicial power “—1n the 
Intelligent exercise of electoral power devoted to legislative action 
to compel the municipality to confine itself within fixed Tiimits. 

The case of Handy vs. N. O. was remanded to be tried on the morse 
sulely because the corporation of New Orleans had transgressed the 
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mandatory prohibitions of its charter. In the opinion the court 
said: “Courts in passing upon such matters ought to do so with 
great caution and with regard to the legal discussion which the sov- 
ercign may have vested in such corporations.” The ease for which 
tax-payers can attack the acts of the municipality are suceinetly and 
well defined in this ease. 

Handy ef als. vs. N. OL, 59 An., 10. 


It is not, therefore, even a contract nor the details of contracts in- 
volving the exercise of vested discussion in the municipality that 
‘an be attacked by the tax-payers outside of and independent of the 
civil corporation. 

To authorize such a cause would be to put an end to organized 
local government, and to vest the powers of municipal government 
in the hands of every irresponsible, self-constituted conimittee, noisy 
demagogues, and professional tax-resisters. Under such a system 
there could be no progress, improvement, or advancement; there 
would be no well-paved streets and proper sewerage or the Inaugu- 
ration of effective sanitary methods. 

Every act, contract, and every exercise of legal disorder would 

Inevitably be brought up for judicial investigation. Delay 
465 and disorder would follow in the track of fruitless litigation. 

There is no proof in the record of any traud or undue advan- 

tage obtained by the water-works Co. over the city. The motives 
which prompted the members of the Legislature to pass act 56 and 
of the members of the council in passing ordinance No. 909 are be- 
yond the power to Investigate. 

Dillon on Municipal Corp., vel. 1, p. 326. 

Baird vs. Mever, 96 N. Y., 567. 

Villavasso vs. Barthlet, 39 An... 247 

The only questions furnished, therefore, are “ Did the city of New 
Orleans have the power to make the contract, and, if she had the 
power, has she executed any restratuts unpaid Upon her? And 
these will involve an inquiry into the power of the city in the exer- 
cise of its police powers to make the contract, and to the eonstitu- 
tionality of act 56 of ISSt and the validity of ordinance No. 909 and 
the legality of the contract. 

A municipal corporation possessed and can exereise the following 
powers: 1, those granted in express words in the charter; 2, those 
necessarily and fairly implied in an incident to the powers expressly 


granted ; 3, those essential to the declared objects and purposes of 


the corporation, not simply convenient, but indispensable. 


1 Dill. Mun. Corp., 39. 


Among the declared objects for which the corporation of the city 
of “ew Orleans was created were to maintain the health and elean- 
liness of the city, and to provide for the extinguishment of fires. 


City charter, act No. 20 of 1882, see. 7. 


_ oo 
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A supply of water is essential and indispensable to aecom - 
AOA plish these objects. 

The limit to the exercise of this power must be that the 
regulations have reference to the comfort, safety, or welfare of so- 
clety, and these rights of police regulation insured to municipal 
corporations by their charter may be from timie to time subjeet to 
new regulations by the State with a view to the protection of the 
publie safety, morals, and health, provided the corporation is not 
depressed by such new regulations of any of its essential rights and 
privileges. 

Cooly Cons. Lim., 148, 718. 


In the exercise of this right in their proprietary or.private char- 
acter, or distinguished from their public character, in their imfuri- 
bility to the State on the part of the machinery of government, a 
municipal corporation do- so, not from considerations of state, but 
for the private advantage of the particular corporation as a dis- 
tinct legal personality, and as to the exercise of such powers and 
property acquired thereby and contracts made in reference thereto 
they are to be considered as quoad hoe private corporations. 

Dill. Mun. Corp., 66. 


The city of New Orleans, by virtue of ber inherent police powers, 
then, had a right to contract with reference to a water supply for the 
public health and to extinguish fires. 

And, having the right and having made the contract, her respon- 
sibility is to be measured like that of any individual in any civil or 
business corporation, 

The corporation of New Orleans is not, as urged in argument, the 

word of the courts. [ler contracts cannot be annulled, except 
465 for the same causes that the contract of agents and fiduciaries, 

and persons of full ages and -capacttated may be declared 
void—that is, only when she exceeds her legal authority as trustee 
of the people or there is some fraud, either dircet or by implication, 
In extravagant and corrupt administration, in which the beneliciaries 
in the contract were either actively or constructively parties or for 
some of the causes specified in Handy vs. N. O., 69 An., 107, 

In making the contract now attacked did the city of New Orleans 
exceed any limitation placed upon her by the exercise of her police 
power’? Iler charter is silent as to any restriction. In it there ts 
ho regulation of any price as to the water to be supplied, nor is 
there : any restriction as to the qui intity or the character of the water. 
Act 56 of ISS4 authorizes the city to contract for cither clear or til- 
tered water, and gives the city full discretion as to price, terms, and 
conditions. The only restriction which could operate upon the 
contract is not contained in see. 15 of the eharter of the water-works 
company, Which prohibits it from fixing the price of water so that 
Its net proceeds of the sale of water exceed this limit. 

This court has said that “where a municipal corporation is au- 
thorized to impose a wharfage tax as a compensation for keeping 
the wharves in proper condition for the safe and expeditious ship- 


29] Po 


179 THE CITY OF NEW ORLEANS ET AL, &¢@., VS. 


ping and landing of merchandise a court will not undertake to fix 
a limit to the amount which the municipal authorities may exact 
for that purpose. 
The question of the extent to which this right may be exercised 
is purely administrative.” 
Municipality vs. Pease, 2 An., 


And in the instant case the city of New Orleans had full power 

to contract, without restraint as to the price, quantity, or 

466 kind of water, and we are not disposed to question the ad- 
ministrative discretion vested in the city In this respect. 
28 Ga. Rep., 00. 
Wells vs. Atlanta, 45 Ga., 76. 
Watson vs. Turnbull, 34 An., Sob. 
Pickles vs. Dry Dock Co., 38 An., 412. 


We are of the opinion that, independent of any statutory provis- 
lon subsequently enacted authorizing the city to contract for her 
water supply, (vt she had full and pleanery power to do so under 
the-provisions of her charter, 

it is alleged, however, in plaintiffs’ petition that the power of the 
city to make the Contre ” flows from the prov isions of act o6 of ISS 4, 
and for certain alleged vices in the act it is unconstitutional and void 
and conferred no authority on the city to make the contract. The 


unconstitutionality of the act is not to be implied. The court, if 


possible, will give the statute eflect when it is clearly unconstitu- 
tional. 
Nicholls, Gov., vs. Shakespeare, mayor, 41 An. 


It is alleged that the act is unconstitutional and violates act 29, 
Which says every law enacted by the General Asseinbly shall em- 
brace but one object, and that be expressed in its title. 

The act is entitled “An act to provide for the suppiy of water to 
the city of New Orleans by the New Orleans Water Works Co. in 
cases of the municipal taxation of said company; to authorize pro- 
visions to be made for the payment of water supplied and to be 
supplied; to provide for a clear or filtered supply of water by the 
New Orle ans Water Works Co., and to enable the city of New Or- 

leans to contract for the same and to reoul ate the payment 
467 of taxes imposed on said company contrary to the exemp- 

Lions given in its charter, and to put into etlect sec. 11 of the 
act oo of 1S77, extra session, 1 instances of refusing as contrary to 
the exemption therein,” 

It isevident that the tle of the act embraces but one object, the 
supply of water to the city of New Orleans, and anthorizes the city 
to make provisions for the payment of the water, and indicates the 
object and purposes of the act. Every subdivision of the title re- 
lates to and is intimately associated with the object of the act. 
Ther. is no other object expressed or intended in the title of the 
act than the main object of supplying the city with water and pay- 
ing for it. 
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The sections of the act are directly responsive to the title and are 
germane and related to each other. 
No section of the act contains any object different from the one 
object embraced in the title. 
Edwards vs. Police Jury, 39 An., $55. 


The act does not violate art.57, because it does not grant an extra 
compensation to the water-works Co. There was rio obligation on 
the company to supply the city with water at any price or any quan- 
tity. The city owed no service for which the compensation was 
granted; nor does the act conflict with art. 46, as the act does not 
in any way alter or amend the charter of the company. The act 
authorizes the city to contract and delegate the water-works Co. as 
the party with whom if may enter into the contract. There is no 
privilege granted to the company. It was not authorized to de any 

act which it could not already de by its charter; and as the 
468 charter of the company was not amended, renewed, ex- 

tended, or explained by the act 1t does not conflict with art. 
2-4. 

Act 56 affeets the city of New Orleans in authorizing it to do a 
certain act, to make a contract with a corporation. The pro- 
Vision in art. 46 says thatthe article shall not apply to the city of 
New Orleans. ‘To place the construction on the act contended for 
by plaintiffs would deprive every corporation of its vested rights 
with which the Legislature should authorize the city to the eon- 
tract. 

It is difficult to see in what manner the act is repugnant to art. 57, 
as there was no debt due by the water-works Co. to the city which 
was extinguished or released or which was authorized to be extin- 
guished or released by said act. 

City ordinance 909 is entitled “An ordinance to carry out the 
sec. No. 56 of ISS4, providing for a future water supply from the 
New Orleans Water Works Co. to and for the city of New Orleans 
and certain institutions and regulating the use of water and the pay- 
ment therefor” 

The ordinance regulated the amount of the supply of water and 
fixed the price at S60 per annum for every fire-plug, fire-hydrant, 
and fire-well, to continue during the existence of the water-works 
C'o’s charter. 

The contract made in pursuance of this ordinance makes it a 
part of the contract and is a substantial repetition of it. 

Act 56 was provisional in its character and eouid not have alleeted 
except upon certain conditions which were under the control of the 
city. It was optional with the city to make a contract of the kind 

under the consideration with the water-works company. If 
169) the city had the power to contraet and execute a contract in 

pursuance of that power no Individual tax-payers, if the city 
kept within the extent of her powers, can question the exercise of 
that power and set aside the action of the city council authorizing 
a contract within its legal discretion. There were no contractual 
relations between the city and the water-works com pany for supply- 
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ing the city with water for the purposes of extinguishing fires, 
cleansing the gutters,and supplying the public schools, markets, 
and public institutions. The city and the water-works company 
were free from obligations to each other and each had the capacity 
to contract for said purposes. 

In making the contraet to furnish the city with water with the 
water-works Co. all the requisites necessary to the validity of 
a contract were complied with: Ist, the legal capacity of the par- 
ties to make the contract; 2nd, their consent legally viven : ord,a 
certain object which formed the matter of agreement, and, 4th, a 
lawful purpose. 

n ©. C.. 1779. 


To set aside the contract, then, there must be error of fact or ot 
law, fraud, violence, or threats 
nm. ©. C., 1819 


Not any one of these essentials to the illegality of the eontract Is 
found. 

It is said by counsel for plaintills that “if we had nothing before 
us but the charter of the city and the charter of the water works 
with the 11th seetion out there would be some ground to defend a 
contract of this kind, but as long as that llth seetion is in force 


jf 


(and it will be in force for fifty years) the Legislature has covered 
by positive cnactment the whole subject of a public water 

{70 supply for this eltv,and the power- of the city in reference 
thereto are necessarily ih) abeyance.” 

The effectof the judgment in the case of N. O. vs. W. W. Co, 56 An., 
432, was to annul and eliminate said section from the eharter. It 
was the section which provided for a supply of water to the city. 

No other section provides for said supply of water, and the section 
expressly says that“ it shall be the duty of said company, whenever 
main pipes shall be laid, to supply water forall the purposes herein 
mentioned at all times during the continuance of this charter, and 
In consideration thereof the franchises and property of said New 
Orleans Water Works Company used in accordance with this act 
shall be exempt from taxation, state, municipal, and parochial.” 
There was but one agreement to furnish water for every one con- 
sideration In tie section, the exemption from taxation, and this by 
said decree In the case referred to was declared Hiewal and the Whole 
section was annulled. There was not a partial failure of considera- 
tion, but a total and whele failure because of its illegality. 

Rm. C., 203). | 
City Os, Sugar Shied ('o., be) An.. }) Deol. 


The city of New Orleans cannot repudiate the consideration which 
she was to pay and claim all the benefits in her favor. 
As. reneral rule a judgment It ndered by “a court of COTE Lenn 
jurisdiction direetly upon a point at issue is a bar between the same 
parties, As we have 
this case of The City . 


J Viously stated, the only porn at oissue oan 


W. W. Co., 36 An. was the exemption from 


~ — 
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taxation of the property of the company, the legality of section 11 
of the charter, and the amount to be restored to the company whieh 
it had paid on the annulled contract. Section 11 was the very see- 
tion of the charter directly at issue. 
471 “But there must be an identity of parties, of capacity, of 
object, and of cause of action. One of these is lacking here.” 
Collins rs. Jumel, auditor, 50 An., p. S63. 


There is no question presented In this case of the exemption of 
the water-works Co. from taxation, nor is the amount allowed said 
company on its reconventional demand at issue. There is no faet 
ut issue In the case of The Citv or Water Works Co., referred to, 
at issue in the instant suit. The matter at issue in the instant case 
Is as to the authority of the eity to make the contract now existing 
between the city and water COMM aAnY the constitutionatity of act of 
of ISS4d and its validity of the contract made in pursuance thereof. 
lt is not doubted if act 56 is constitutional and the contract is within 
the legislative provision that it is a valid contract. 

If the opinion in the case of New Orleans vrs. Water Works Co., 56 
An., 452, interpreted the legislative contract in the charter of the 
company with the city of New Orleans this certainly did) not pre- 
vent the Legislature from authorizing the citv to make another 
contract, 

The new contract for a water supply differs in many respects from 
that which was see. 11 of the company’s charter. 

The preamble to the act 56 authorizing the city to contract with 
the water-works Co. recites the reason for its enactment. The State 
in the exercise of her sovereignty had the undoubted right to act 
In the matters of the authorization of the city to contract for the 
purposes embodied in the act. 

Nicholls, Goy., vs. Shakespeare, mayor, 41 A. 


472 The Legislature having the power to ordain the city coun- 

cil to enact ordinance {O, the ordinance has the effect of an 
enactment of the Legislature. Roderick rx. Whitsea, 4 N. YoS. 112 
It is diflicult to understand in what inanner the deerce In case of 
City vs. Water Works Co. could estop air Lecishitur Irom chactlng 
such laws as it decreed necessary for the welfare of the city in authoriz- 
ine her to make a contract. 

The city, ike a person having the power to do so, can alter, change, 
or ubrogate her contracts with the consent of the other contracting 
party. 

‘therefore if the city and the water-works company s relations were 
established by said decree they could with legislative consent make 
another and a diflerent contract. 

The city was getting her water supply for the price of the amount 
of taxes owed her by the company. In the exercise of her preroga- 
tive she had the contract annulled. That tn a new contract she 
has fixed a dilferent price for her water Is a matter which concerns 
her in the exercise of her administration funetions. It was her own 
choice, her own act of administration and we are not called upon 
to either command or condense this exercise of this discretion. 
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The city does not donate the price of the water as fixed in the con- 


tract to the water-works company. 
active amount of the water pumped by the company. 


The city uses one-third of the 


Kdwards’ 


report shows that the value of the water used by the city when she 


operated the water works amounted to 890,000. 


The Pressure Was 


then fifteen feet; now it is fifty feet; consequently there Is a greater 


supply now than when 


the city owned 


the planet and 


473 operated it,and the city pays now $24,000 less than the valua- 


tion at that time. 
for her water supply than any other consumer. 
less and gets her water at reduced rates. 


It does not appear that the city pays more 
The fact is she pays 


Toan impartial mind there can be no doubt but that the city has 
reaped ereal advantages from the operation of the water works by 


the present company. 


A large floating and bonded debt has been 


extinguished, aggregating one million five lundred and sixteen 


thousand dollars. 


The city is saved an annual deficit and owns 


shares in the company valued at over a quarter of a million of dol- 
lars, Which it is probable will increase in value, from which she 


derives a revenue. 
from a tax on the property of 

. These advantages resulting 
to the company would appear 


She also receives a large and Increasing amount 
‘the company. 
to the city from the charter granted 


‘to be sutlicient for the exclusive priv- 


lege fora term of vears for furnishing water to the inhabitants of 


the elty. 


The privileges to the company ean searcely be called a monopoly, 
because it is doubtful if the city could have allowed any eompany 
to undertake the responsibility of furnishing the city without at 
least a guarantee of some protection, not against competition, but 
against convevances from irresponsible cCOn)pAnles, whose existence 


would pass away on the payment of a price. 
The water-works company undertakes to perform 


1 function of 


municipal government, and the city, which owns shares in the com- 
pany and otherwise interested pecuniarily, is represented en the 


. } : - 
hoard Of; directors 


The water-works Co. ts therefore a pub- 


474 Lic corporation, ( stablished ane created by Lie State to du 
and perform a public work for the benetit of a political sub- 


division ot the State: 


We tine refore cll 


al monopoly created for public advantage. 
sed with the statement made by the 


counsel that the price paid by the city for her water supply is a dis- 


eulscd donation. 
Llad it been a senyt lance 
} | 
Wis CcOorruypl aha ceXtravavantl ie: 


‘ce would not hesitate — that it 
islation on the part of the city coun- 


cil that authorized the mayor to make the contract, and as such is 


bevond tiie levitimate obrect abd PUPPrOse of municipal voverhimecnt 
and within the rul eX pressed in tlandyv vs. Citv of New Orleans. re- 


ferred to. 


We eonclade that 
of thie State. an that Cyne 
DliPSupanne j 
rf 


byet Wi by 


>of ISSE does not violate the constitution 
rnainee YOO, passed by the etty council in 
s and that the contract 
| er-Works Co, in 
PUPSUANCE of thie power Vested In sald UIly ly its preset tht charter and 
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by said act 56 0f 1884 and said ordinanee dated 3rd day of Oct., 
ISS 4, and passed before J. D. Tavlor, notary public, on said day isa 
legal and valid contract. [tis therefore ordered and adjudged and 
decreed that the judgment affirmed from be avoided and reversed 
and annulled, and it is now ordered that plaintiffs demand be re- 
jected, the injunction issued herein dissoived and set aside, and the 
plaintiffs’ tax-payers pay costs of both courts. 


ATO Mowanp Conery, Jr., et als. 

“eo : — se ee . ” 1033-1. 
New Orreaxns Warer Works Co. & Crry or New | 
ORLEANS, J 


Concurring Opinion. 
Pocne, J.: 


Under my understanding of the pleadings the vital issues in this 
case Involve the discussion of the legal effect of the Judgment of 
this court in the case of New Orleans vs. Water Works Company, 
oO An., 152, on the contract between the city and the company 
under date of Oct. 3, 1SS4,0n ordinance No. 909, in obedience to 
which the contract was entered into, and on act No. 56 of the Leg- 
islature of ISsi, on which the ordinance was predicated, and, 
finally, the alleged uneconstitutionality of that act of the Legislature 
The main contention on the first braneh of the discussion is that 
the judginent in question was a bar by estoppel of ves adjudicata to 
the execution of the contract between the city and the water-works 
company herein sought to be annulled and set aside, and Ineidentally 
io the operation of act No. ot, which is invoked as authority for the 
contract, 

Without vielding but adding to the views expressed in my dis- 
senting opinion in the case reported in the thirty-sixth of Annuals, 
p. 132, | fully recognize the etlect of the Judgment rendered by the 
majority of the court In that cause, and | 
duty enjoins me, to ignore or avoid its absolute authority. 

rom the pleadings in that ease it appears that the action 

476 of the city was simply and exclusively to recover iis taxes 

for the vear ISS] from the water-works company without any 

reference to the contract contained in section Il of act No. 35 of 

S77, or to any contractual relations existing between the parties to 
the suit. 

The prayer of the petition reads: 

* Wherefore petitioner prays that the New Orleans Water Works 
Company, for account of its sharcholders, De duly cited to answer 
this petition, and after due course of law that defendant be con- 
demned to pay petitioner the sam of STLASEST, with 10) per cent. 
per annum interest from March 1, USs1, till paid, with len privi- 
lege and right of pledge on the property herein deseribed, ete” 
For defense the Company urged its excinption from munich al tux- 
ation under the provisions of act No. 505 of IS77, and in case it 
should be held liable for the taxes claimed it pleaded in recon yention 


rence | do not PPrOpse, as 
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the valne of the water furnished to the city during the year for 
which the taxes were sought to be enforced.” 

The prayer of the amended answer was in the following words : 

“Wherefore this respondent, waiving no part of their original 
answer except as hereby amended, prays that it have judgment in 
its favor, declaring valid and enforcing said exemption from the 
taxes of the city of New Orleans of ISS] in’ this suit sought to be 
recovered, and rejecting plaintiffs’ demand, and if this be refused, 
then that respondent have judgment condemning the city of New 
Orleans to pay unto it the sum of 840,281.57, with legal interest 
from Dee. 31, 1581,” ete. 

The judgment of the lower court was in favor of the city tor 
SLIASLS7, and in favor of the company for 840,281.87, and in- 
terest. 

The deeree of this court was as follows: “ [t is therefore 
477 —soordered, adjudged, and deereed that the judgment appealed 
from be amended by reducing the principal of the amount 
allowed defendant on its reconventional demand from S40,2S1.87 
to SLIASGSS7, and that as thus amended the same be now atlirmed, 
defendant to pay costs of this appeal.” As grounds for its deerce 
the court held, in substance, that the exemption from taxation 
provided for in the act of IS77 was null, and “that to the extent 
that this subjection to taxation destroys or impairs the consider- 
ation upon which rests the contract of defendant to supply free 
water to the eity defendant is cntitied to relief, but to that extent 
only.” From the consideration ot these premises It musi appear 
very clearly that the court in its deeision was dealing with a well- 
defined and restricted issue, which it disposed of by interpreting the 
contested contract as it stood at the time, and thatthe court did not, 
as it could not, attenipt to fix the contract for the future and for all 
time to come. Such a pretension would have involved the court 
Into judicial legislation of the most reprehensible character. 

While the Judgment thus rendered could not have been pleaded 
technically as res adjudicata in a suit between the same parties for taxes 
of a subsequent year, met by the defence of exemption under the 
charter of the company, it is undeniable, under well-established ju- 
risprudence, that the defence could have been successfully met by 
the plea of estoppel by res adjudicate predicated on the decision now 
under discussion, and that the result would have been asimilar judg- 
ment allowing the city its taxes in the amount according to the as- 
sessment and the rate of taxes for that particular year, and allow- 
ing a judgment in reconvention and for the same amount to the 
defendant company. 

lience it tollows that if the COMM pany Was before the court 

475 In this case seeking to enforce the provisions of the contract 
created by act No. 33 of 1877 it would be amenable to the 

same plea. But is that the case before us? By no means. From 
plaintiffs’ OW] pleadings if appears that <Inee the rendition of thie 
judgment in question a new contract lias been entered into between 
the city and the company, touching the supply of water by tie latter 
to the city, and the very object of this action is to annul the con- 
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tract on the ground of its alleged Megality. Assimilating this suit 
toan action by the penis for the enforcement of its contract, 
Which 1s correct, plaimtitls contend that the ‘a 
this court isa bar by estoppel of res adjudicate to the right of the eom- 
pany “to recover a judgment for the full value of its water supply, 
Irrespective of the amount of taxes,” or, in other words, to seek ju- 
dicial enforcement of the new contract exeeutcd in October, 1SS4. 
At the incipieney of the litigation the city was in fact and in law 
a party defendant. Tfence the suit did not embrace the same par- 
ties, either in fact or in the same character and ea ipacity ; but in the 
progress of the litigation the city shifted her position, and now she 
las practically made herself a party plaintiff, and 


‘ 
? 
’ 
i 


and it may be con- 
ceded that the parties are the same in the two suits; but the cause 

of action and the subject-matter are not the same 
In the previous suit the subject-matter of the litigation was the 
Contract created for the partics by the act of ISic: in the present 
case the subject-matter is the contract made by the parties for them- 
selves on the 3d of October, ISSi, and which had been voluntarily 
executed by both fror li thisat di iV, ul if ast uy) LQ) the day thasat the city 
shifted lier position. In the previous suit the eause of action on 
the part of the eity was the enforeement of her taxes, and on 
the part of the company its alleged exemption from taxation 
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479 under the Contract as then @xis Ltbsry, OF idbh Chae siternative the 
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puaEVEnenl oF the value of the wate: Supplied to the eliv during 

the vear for which the taxes were claimed In the present case the 


cause for action on the prar of the luintiffs is the abl ved nul ity ot 
the eontract of Get. 3, ISs4, and 1 If 

validity and binding foree, and tn this case the question of taxation 
or exemption has entirely ceased to be a factor. Tf the suit in the 
case of the thirty-sixth annual liad been between natural persons, 
Involving the construction of an existing contract between them, 
and had resulted in a judgement annullin 
the contract, there certainly could lave existed neo | cal impedime nit 


ic deftones resis On Its allowed 


oF ()] materially modifying 


thie way of the same prearl es to lave made new contract on the 
same subliect- hatter, NOW, Ti SUbsequecHt ligation had arisel be- 
tween the same prearcse - touching thie COTPSLPUCLION Of iiidditv of the 


hew contract executed by them, it is surely as clear that neither of 
them could have been met by a plea in ba : 
dicata to matters in the new contract not eee or judicially \ de- 
termined in the previous litigation between the same parties. I 
have taken the pains to examine the authorities relied on In sup 
port of the cl} plication Gl the plea (>| estopy Ds yf dyad tia to tiie 
defence urged in the present ease, but | have found not [none] which 
militate against the views I have hereinabove expressed. ‘They all 
tend to establish the familiar principle that a question onee judi- 
cially determined will estop the further agitation between the same 
parties of the same question, but they do not extend the rule to the 
point herein contended for by plaintitts, 
In our jurisprudence the rule has been formulated thus: “It mat- 
ters not under what form, whether by petition, exeeption, 
450 rule, or intervention the question hele press nied, whenever 
25—lo2lo 
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the same question recurs between the same parties, even under 
n different form of procedure, the exeeption of res adjudicate 
estops.” 

Plicg ne rs. Peret, 19 La., 31S: Sewell vs. Seott, 55 An... 595. 


The main reliance seems to be in the ease of Beloit vs. Morgan, 
7 Wal., 621. 

On that point the court said: 

“On the 9th of January, 1S61, the appellee recovered a judgment 
at law against the appellant upon another portion of these securities, 
though not the same with those in question in the ease. The puar- 
ties were identical and the title involved was the same. <All objee- 
tions taken in this ease might have been taken in that. The judg- 
ment of the court would have been invoked upon each of them, and 
if it were adverse to the appellant he might have brought the dects- 
ion here for review. ‘The court had full jurisdiction over the perties 
and the subject. Under such circumstances the judgement is con- 
clusive not only as to the res of the ease but as to all other litigation 
between the saise parties touching the same subject-matter, though 
the rest may be different.” (Italies are mine.) It takes no effort to 
show that the present case entirely lacks one of the esseutial ele- 
ments, the same subject-matter, which is necessary to support the 
plea. 

The same remark applies to all the eases which [ have examined, 
and particularly to those which are the most in point. 

7 Wal., S22. Aurora Vs, West: oy An., (SV). Adams vs. Board : 
of An., S15, Heroman vs. Institute (and eight Louisiana 
‘ases cited in the last decision). 


No language used in the decision under discussion, either 

451 in the decree or clsewhere, ean justify the inference that 

under its effect the city was compelled to thereafter exaet 

taxes from the water-works company, or, in other words, that she 
was thereby coerced to abide by the letter of that decision. 

Te ascertain the scope and legal effect of a judgement of the su- 
preme court reference must be made to the decree whose terms must 
predominate as the safest guide. “Phe decretal part of a judgment 
rendered by the supreme court and not the opinion or the reasons 
afford the proper test to ascertain the matters which became res 
adjudicata under the decree.” Succession of Hogeatt, 56 An., 327 ; 
Plicque vs. Peret, 19 La., 32 

It is conceded by plaintiffs that the city could have given her tax 
receipts to the company in exchange for the latter’s receipts for 
water supply. Ifence it follows that the city could have entered 
Into a contract diferent in some terms from the previous contract 
as interpreted by this court. Henee I conclude that the judgment 
In that case Was not an absolute bar to the contract now sued on: 
and the inference is fairly deducible from the whole contention 
that plamntiffs would not have complained if the contract which they 
resist had contained the terms fixing the price forthe annual supply 
of water at some 821,000, which is the average of the annual taxes 
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paid by the company sinee ISS4. I therefore feel convineed that 
the pith of the compiaint is levelled at the extravagance of the con- 
tract more than at the power of the city to make the same. 

But conceding, for the sake of argument, that the decision was a 
legal impediment to the city’s action, withotit special legislative 
mandate, that authority is not lacking, because it flows directly from 

the provisions of act No. 56 of ISS4. 
4S? It surely ciuhot be seriously urged that the Legislature Is 

stripped of its bower to authorize a contract to have effect in 
the future by judicial interpretation of a contract, and which at the 
time had reference to the present and to the past only. A very 
large proportion of the legislation in all the States is prompted by 
the decisions of courts, and is intended to remedy some mischief 
pointed out by or resulting from the utterances of the courts of tlie 
COUNLTY, 

Examples ure, indeed, too numerous to warrant an. enumeration 
of such instances. Nowy, in dealing with the subject In lista the 
Legislature must have been impressed with the thought that through 
her action the city had been instrumental in procuring a judicial 
declaration of the partial failure of the considerations of a contract 
made by the law-making power itself, 

The city’s demand fer taxes was the first attempt made against 
the autonomy of the contract as framed by the General Assembly, 
and the judgement of the court operated the first breach Into It. 
The judiciary power interposed then ho objection to the rietit of the 
city toask a change or a modification of the solemn contract ema- 
nating from fegislative will, and the judiciary cannot now consist- 
ently abridge tlic ut Husiee power of the Levis: ature to provide il 
mode to mend the breach. 

The law-maker bad fall warrant to consider that the contract 
Which he had made for the parties came out of the hands of the 
court in a maimed and mutilated condition, 

Asa result of the judgment rendered the water-works company 

wis held liable for taxes exigtble as cash without the right 
485 of compensating therefor the value of its water supplied for 
the uses of the city. 

All it could obtain in satisfaetion of its annual water stpply was 

judgment not exccutory and not collectible within any fixed or 
determined length of time. 

Assuredly the judgment did not do absolutely even-handed 
justice. In the leading opinion, which was unanimous when ren- 
dered, it Wiis sald : ‘8 but for the hature of thie elty s claim being for 
axes COM pen sati ‘on would preserve the exact slate. 7 

“We regret that the city’s financial condition prevents the Judg- 
ment against ber from being the ee equivalent. On 
the applic: ition for re ‘hearing thie ypinion of the batjority contalius 
the following significant language: “Contingencies of this kind 
were forescen, but the principle was stamped in the act that how- 
ever unequal, arithmetically, these two sums might be they should 
be equi In the contemplation of the statute, and that the one 
should be the exact equivalent of the other” * “It would 
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be perfect equity that the one should compensate the other, but the 
law interposes and declares a tax not compensable 

These considerations naturally had great weight on the legislative 
mind, and they doubtless prompted the enactment of act No, 56 of 
1S84, whose mission was to remove the legal interposition to the 
administration of absolute judgment and to restore “ perfect equity ” 
between the parties. A better and a purer motive of legislation could 
hardly be presented. Henee the object of the statute as expressed In 
its title was “to provide the supply of water to the city of New Orleans 
by the New Orleans Water Works Company in cases of the municipal 

taxation of said Colnpany > to authorize provision to be made 
454 for the praVenelat of water supplied and to br supplied ; to 

provide for obtaining a supply of clear or filtered water by 
the New Orleans water works, and to enable the eity of New Orleans 
to contract for the same: to regulate the payment of taxes Hnposed 
on said company contrary to the exeniption given in its charter, 
and to put into effect section Il of act No. 55 of acts of TSia, L. S., 
In instances of refusing or contrary to the exemption therein.” 

An examination of the provisions contained in the body of the 
act must satisfy the legal mind that they each and all tend directly 
and exclusively to thie pPrbinary oujeet as foreshadowed in the title 
of the statute, which is practically to restore the perfect equity 
between the parties whieh had been disturbed by the city’s attack 
on the contract made by the Legislature for the parties in the 
act of ISS7, and by the judgment of this court rendered in that 
ease. ‘The act does not purport to amend or modity the charter 
of the water-works company or to provide ior or coufer any ad- 
Vantage in the favor of the COM IaaY, ‘ihe latter's Powe! bo enrer 
Into a contract with the city of New Orleans or any other per- 
son for water supply is derived from its eharter, and it did not 
need any enabling legislation to that end; but it was considered 
that the city was in need of legislaiive permission or authority to 
mend the breach which she liad made, or procured to be made, 
In the original contract; lence the authority is therein given; but 
the mandate was not compulsory; it was simply optional anid 
PCrinisstVe. 

Under its authortiy the city was at full liberty to return the 
original contract by ceasing to exact municipal taxes from the 
company or to do what Is suggested by plaintils themselves, who 

say : 
450 “Ali that the « iv had wo doto make the CULily pr rieet Was 
lo pass ah orcihatice directing the treasure! anuudally LO Vre- 
ceive the water bill of the water works in payment of its tax bill. 

And she was also vive Lhe optiou, ia case she chose to cuforee 
paymentof ler taxes, to obtain her water supply by paying therefor 
In another mode, 


In) peissiligy ordinance No. 200 Ling city eloeted to dor tlie last- 
mentioned option, and the contract which she now secks to rescind 
,. ‘ ' ' 

Was the resuit. 
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is of itself an answer to all the objections urged against it on con- 
stitutional grounds. 

As it isshown to embrace but one subject, it does not violate arti- 
cle 29 of the constitution, as charged by platntilfs. 

As it gives an option to the city of New Orleans to abide by the 
original contract for its water supply or otherwise to provide for the 
payment thereof, it is not in conflict with article 45, which forbids 
the General Assembly “ to authorize any parish or municipal au- 
thority to grant any extra compensation for or allowance to any 
public officer, servant, or contractor.” * * *  (Ttalies are mine.) 

Nor does it violate paragraph 13 of article 46, which prohibits the 
General Assembly from passing any local or special law . * 
“creating corporations or amending, renewing, extending, or mahi: 
ing the charter thereof.” As already shown, the statute does not 
purport i the least to amend, renew, or explain the charter of the 
water-Works company. Its only reference to the charter is te author- 
Ize, or almost to invite, the city toabide by the terms of Its contract as 

therein stipulated, It must be considered as a local or =pecial 
1 St) law concerning ik corporation, brat, as New Orleans is that cor- 

prore ition, the pons nha} vition does nol apply under the terms of 
thie proviso contained in the paragraph, which says: “ Provided this 
shall not apply te ithe corporation of the city of New Orleans.’ des 
he only amendment ever made to the charter of the defendant com- 
pany as such resulted from the Judgement of this court, in so far 
it moditied the provisions of act No. 35 of 1S77. seetion ll, whieh 
was the contract regulating the water supply to the city. In passing 
act No. dlrof Ts84 the Legislature dealt with the charter as it found 
it then, altered from its original form, and its avowed object was to 
authorize the city at its option to do such acts as were necessary to 
restore the stutus (Jito of the parties disturbed as above set forth 
Che interpretation placed on the statutes by the parties to the con- 
tract which it authorizes Is not the criterion of Its const Lutionality, 


To test the eonstitutionalitv of a law iN the mode li which the 


act Is executed is surely | novel canon of construction whieh courts 


will be slow to adopt. 


As the statute does not propose to release the cel neat com- 
pany “from any indebicdness, Nability, or obligation to 
¢] is ‘ . : . * 7 " * : ‘ ] " " : ’ ' a ; ? | Bes 
vills SLate, ()} ce, tLily PROD > (>i itil) th predl corporagion tilt? d 4 lid, | Is 
, 2 —se 75 ™ ai ed ¥* ‘ ‘ ] @* us ' ry 2 ; | 
nol amcnable two the Ciargve OL VEINY Viloiative of LICIC de OL LEM 
CONSLULULION. it, on ihe CONLPUPV, Se ks to entoree the ob reratiol of 
the company to supply the city with water, either for exemption 
from: taxation or for UC ile COMM pensallot OLUCTWise pl vided for 

; ’ " on j . ° ; P , ne *)*? 

Itis jinallv charged that the statute Is violative of article 254, 


which reads; 


? ‘ . ; ] »f “— ‘ ‘ 

‘The General Assembly spall not remit the fortettaure of the 
. . . . | 

charter of aiy COrporatvion How CNisiihYy, tor ret biter : 

— ’ . ‘ 
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of this constitution. ” 
As the statute Ccontalls Do relerehnece to tiie cliarter oOo] the Watler- 
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works company coupled with the purpose of renewing, altering, or 
amending the same, it is very clear that the company is not ina 
condition to be affected by any of the terms of the article. 

I therefore conclude that the statute under discussion Is constite- 
tional, just and proper, and that under its provisions the city had 
ample authority to enter into a contract with the defendant company 
for its water supply. 

Having reached that conclusion, the court is powerless to control 
the city as to the details of the contract. 

This proposition is fally sustained by the reasons and the author- 
ities contained in the opinion prepared by Mr. Justice Meknery,. 

The price for water supply agreed upon may be excessive, but the 


contract is not attacked as fraudulent or inspired by corrupt motives, 


and itis not in fairness amenable to the charge of being a dona- 
tion or to the charge of being over two millions of dollars for water 
for forty-three years in excess of what it should reasonably have 
been. 

It is in proof that the average amount of taxes paid annually to 
the city by the company is 821,000, and that she receives an annual 
average as dividends for her stock in the company about 314,000, 
footing up her rece!pts from that source at $55,000 annually.  De- 

ducting that sum from the cost of water under the contract, 
488 868,540, it appears that the disbursements of the city for her 

water supply would) be 855,540 cach year—a sum mucli less 
than the value of a year’s water supply as found by the district 
judge in the suit of the 56th Annual. [t also appears that under the 
present contract the water supply of the city would cost annually 
more than 850,000 less than is shown by the records to have cost 
her when she owned and operated the works herself. 

The contract is therefore not fraudulent or outrageously onerous 
and unreasonable, so as to warrant judicial interference with its con- 
tinued existence or execution. I therefore concur in the decree 
herein made and to be rendered. 


IS9 Supreme Court of Louisiana. 
CLERK’s Orrick, New Orieans, May 22nd, 1580. 


ep. Conery et al. ) 
Vs. ~No. 1055-4. 
New Or:LEANS Warten Works Co. et al. | 


Mr. Chief Justice Bermupez, dissenting : 

This suit is brought by citizens and tax-payers for the avowed 
purpose of preventing an inercase In the burden of taxation by an 
unautiiorized and illegal disbursenrent of a fabulous sum of money 
by the city of New Orleans in favor of the water-works company. 

They « hain thist Ht) ch controversy between those two corporations, 
ca Which each had a demand against the other, the city claiming 


taxes from the cotapany and the company claiming the value of 
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water supplied to the city for the vear 1881, this court interpreted 
the contract between them under act No. 55 of ISS7, and declared 
that the company had no right to recover from the city in any vear 
any sum for the water supply which it was bound to furnish greater 
than the amount of city taxes for that vear, and they complain that 
in derogation of the Judgment thus rendered an act, No. 5G of ISSA, 
was passed by the Legislature, under which a contract was entered 
Into by the city of New Orleans and the water-works company, the 
effect of which would be to have the city of New Orleans to pay to 
the company as the value of the water furnished an cnormous 
emount over and above that which under the Legislature contract 
of ISST, as interpreted by this court, it would have otherwise to 
pry. 
They charge that the act of the Legislature is unconstitutional, 

wnd that the contract under it is illegal and void, and = thai 
490) in the absence of such act the city would be powerless to 

enter into such an agreement. 

The defence set up naturally Is the constitutionality of the act 
and the validity of the contract under it or without It. 

The city of New Orleans is a party to these proceedings. 

There is no plea of res adjudicata filed to operate as such in this suit. 
The plaintiffs and the city claim simply that the Judgment im ques- 
tion could not be annulled and abandoned and disregarded so as 
to justify the act and contract attacked. 

In the suit mentioned the city claimed taxes as due for the vear 
ISSI. The defense was that under the terms of its charter In con- 
sideration of its supplying the city with water all the property of 
the company which would otherwise be Hable to taxation had been 
exempted formaliy from municipal taxation, the condidon having 
been fulfilled: but that if the exemption was unconstitutional the 
contract was broken, lacked consideration, and became mull, and 
that if the city has the right to demand her taxes the company is 
entitled to exact paymentof the value of the water it furnished to 
the city. 

After a consideration of the facts and of the law having a bear- 
Ing on the controversy, the court, iba main and unanimous opiiton, 
Which remained undisturbed, notwithstanding an application for a 
rehearing, reached a conclusion for the reasons assigned that the 
city could recover her taxes and the company the value of the 
Wwrter supplied, provided it did het exceed the inournt of the taxes 

It is not essential for the PUP Pose of the present controversy to 
consider the language used in both opinions, as whetever it be it ts 
binding on the parties only so far as it may conduce to the justifies 

tion of the jadement rendered, and is not absolutely exclu. 
491 sive of other determining motives tending in the same diree- 
tion. 

A review of the whole matter irresistibly impresses the mind 
that the judgment rendered is made to rest oi tle con-ideration— 
plausible, just, honest, and proper—that bea tbae legislative Int nt the 
price or value of the water furnished was to fluctuate according to 
circumstances, but so as never to exceed the amount of the taxes 


1S4 THE CITY OF NEW ORLEANS FT AL. &¢., VS. 


which might become due on the property of the company for any 
subsequent vear whatever. 

That judement settled forever the question of the respective la- 
bility of both corporations, the one for the water supplied, the other 
for the taxes demandable. Its eflect, as is that of all judgments, 
was to close the door forall time to those litigants on the subject ot 
such reeiprocal ability the one to the other. 

The moment that juielornnye ni was rendered it became the property 
of each party, who then acquired the right of using itas an elfectual 
shield for protection acralst any demand for more than it allowed 
to cach party. 


It was nota judgement intended merely to settle the question of 


amounts due for ISS1 for taxes and water supply, but one designed 
to establish firmly for the future, during the term of the existence 
of the company, that in no ease would if ever claim from the city 
for water supply any amount in excess of that which the ety would 
have the rieht to demand for taxes due her. 

The title of ownership which vested fo that judgment in the 
two corporations was one Which could not be divested unless by a 
mutual legal consent; but,as such consent was a legal Impossibility, 
it follows that the judgement which was thus rendered has never 
ceased to have its binding force and elleet, and that it Is fatally 


destructive of both the act of ISSd and of the contract under it. 
492° it is a recognized prinetple that, although parties may 
renounce the benctit of the authority of th thine adjudged, 


the courts have the prerogative, when such renunciation has taken 
piace and after ascertaining that the judg 
conclusive of the new litigation before them, to refuse to try the 


ement abandoned would be 


issiie ty Moen, 
iad. rest i¢ publica vif sil THY) ’ Litinne. 
a f s Re ba oe 2 aoe +4 , 
lt is perfectly true that the city of New Orleans is a State fune- 
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. vested with POCESSATY inherent 


tionary, created by 
its, powers, and faculties; but it 


and other expressly cle li Pelle | ie 
does not follow that on that account the sovereign can divest her of 
her property, appropriate it to its own use,or give it away, or impair 
the obligations of ler contracts in her favor. 

ont the Legislature was Incompetent to deprive 


rom that stand; 
the city of her right of owners 
favor, w lic reby she was to be re 
the taxes due her by the water-works company, and which she 
nicht have had to Pay had not the judement expounding the con- 
tract been rendered. 

Surety, if the city could not with legislative sanction enter val- 


i» to the Judgment rendered to her 
. 


eved from all amount exceeding 


lly Into the contract assailed. li Was ifrad rer'es ior her to do SO) 
propreo meolr unde thi circumstenees of this Case, lol the plain 
reason that she was thereby abdicating arbitrarily advantageous 
privileges and righis belonging to the public, over which she had no 
control, replacing them by clearly ‘ruinous and erushing obliga- 
tions. 

Those considerations sufiice, in my opinion, to aflirm the finding 
of the lower court refusing to apply or enforce the act attacked and 
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Crerk’s Orrice, New Onieans, May 220d, 1889 


Epwarp Conrry, Jr. ef al 
rs. » No. 10554 


New Ornveanxns Water Works Co. ef a/ 4 


Mr. Justice Fenner, dissenting opinion : 

This is a suit by tax-payers to procure the judicial annulment of 
a contract passed between the authorities of the city of New Orleans 
and the New Orleans Water Works Co., ly whch thy city Wis 
obligated to pay 865.3410.00 per annum for her water supply 
publie purposes during the period of 45 years from the date 
contract, 

The grounds of nullity alleged are that the contract was fraudu- 
lent, wlra vires, and null as involving a practical donation in disguise 
to the company by payment to it of S68.540 per annum for a water 
supply which, under its charter contract, the company was legally 
bound to furnish for a sum not exceeding the annual taxes le vied 
on it by the city. When this suit was brought the city, being then 
represented by the same authorities which passed the contraet, 


joined the defendants, but, the personne of the city administration 


having subsequently changed, the city now joins the plaintiffs m 
Invoking a nullity of the contract. 

The New ¢ leans Water Works Company was incorporated by an 
act of the (rener “| Asse mt! b of thi State N » oo Ol ISS7 ATER nded 
before aCCePLANC by act 13 of Isas 

The charter conferred upon the co —— extensive priv: 

44 i ves, Including the ex: usive privilege or monopoly of sup- 

plying the city of New Orleans and it- ‘nl abitants with water 

by means of pipes and conduits, for the term of fifty vears from the 
pralssage of the aet. 

The Lith section of the charter amended) is as follows: “ That 
the citv of New Orleans shall be allowed to use water from the pipes 
and plugs of said company, now laid or hereafter to be laid, tree of 
any charge, for the extinguishment of fires, cleansing of the streets, 
and for the use of all public buildings, public markets, and chart 
table institutions, and that the said company shall place, free of 
any charge whatever, two hydrants of the most Improved construe- 
tion in front of each square where a main pipe shall be laid, at a 
suitable distance from each other, from which a sullicient quantity 
of water may be conveniently drawn for the extinguishment of fires, 
for watering the streets and cleansing the gutters, and for any other 
public purpose; that on the squares which do not t front on the river 
the hvdrants shall be I laced on op posite sides the streets, at an 
equi al distance from each other, and the corners. It shall be the 
duty of said ment whenever main pipes shall be laid, to supply 
water for all the purposes herein mentioned at all times during the 
continuance of this charter, and in consideration thereof the fran- 
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chises and property of said New Orleans Water Works Company 
used in accordance with this act shall be exempt from taxation, 
municipal and parochial.” 
The act was duly accepted by the city and by the water-works Co., 
and was executed without complaint or question for several years. 
Under the State constitution of 1S6S, in force at the date of the 
charter, 1t was repeatedly held by this court that the legislative de- 
partment could not validly exempt any property from taxation, 
either by conimutation or inany other manner, unless the 
495 property was “actually used for church, school, or charitable 
PUrpPOses. 
28 Ann., 706; 31 Ann., 440,827; 27 Ann., 376,616, GES ; 258 
Ann., 498, 012; 31 Ann., 292, 637, 519. 


Availing themselves of these adjudications, tiie city authorities 


then in power undertook, in ISS], to levy taxes on the property of 


the water-works Co. and brought suit to collect said taxes, amount- 
ing to the sum of SITASLS7. In that suit the water works an- 
swered, pleading the statutory exemption as a bar to the eity’s 
action, averring that the exemption was the sole consideration of its 
obligation to furnish free water to the city, and that, if the exemption 
was denied, it was entitled to recover from the city the value of the 
water supplied during tle vear, viz, the sum of $10,000.00, for 
which it praved judgment in reconvention. 

In the court of first Instance there was Judgment in favor of the 
city for the tax and in favor of the water-works company for the 
whole amount of its reconventional demand. 

The case was then appealed to this —, and our decision therein is 
reported in 36 Ann., 452. 

There was and could be no doubt as to the nullity of the legisla- 
tive exemption from taxation. As to that, even the dissenting 
judge declared threat there eould he 7 but One opinion.” It haul, in- 
deed, been placed beyond controversy under the doctrine of stare 
decise S, ; 

The fight was on the question of the effect of that nullity upon 
the obligation of the defendant to furnish free water. 

To place beyond dispute the nature of the question involved and 
the sharpness and clearness with which it was presented it is well to 

quote from the opinions in the case. In the leading opinion 
AN it is said: “Phe position of defendant is that the exemption 

from taxation was the sole consideration of defendant’s obli- 
gation to furnish the city with free water, and that when the city 
elected to claim its taxes it released the defendant from its entire 
obligation to furnish free water and became bound to pay for all the 
water used, even though exceeding, as it does, threefold the taxes.” 

Another opinion was rendered on an application for a rehearing, 
in Which it was said: “Phe argument resolves itself into the single 
proposition—/. e., that the 11th scetion of the act distinetly and in 
terms declares the water supply to be the consideration of the ex- 
emption from taxation—which declaration the court can neither 
enlarge, restrict, nor otherwise alter, and the inevitable consequence 


es" 
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is that the exemption having become inoperative there can no longer 
be a free water supply of any quantity whatever.” This was the 
proposition discussed and overruled. On the application for re- 
hearing a dissenting opinion was read,in which it was said: “Phere 
Isund can be but one opinion as tothe nullity of the exemption from 
taxation: buat the Very reasoning which leads to that conelusion 
should, in my opinion, carry with it a declaration of the complete 
nullity of the contract, of which the tax exemption was one of the 
considerations, unless it can be tnade Lo cepypreal that the act contem- 
plates or provides for other and distinet considerations for the stipu- 
lated free supply of water.” The learned judge, after further dis- 
CUSSION, SUVS: ~ The (11th) section must have been intended to and 
dil bevond doubt create a complete ana Independent coltract 
between the city and the cColmpahy. The contract, as thus shaped 
and created, has reference to no other portion of the act, whieh is 
complete aus anact without the contract contained ino the sectton— 

as complete as the contract itself stands without  refer- 
7 ence to any or to all of the provisions of the act. Tlenece fol- 

lows, In tay opinion, the irresistible conclusion that the con- 
sideration furnished by one of the parties having failed the entire 
contract miust fall.” 

These quotations suffice to show the question direetly Involved in 
that case—that it was a necessary and the main question—and 
Ib was a question propounded by the water-works Co. itsell as the 
basis of its reconventional demand. 

Having thus exhibited the rem decid nile, let us next inquire what 
were the res decisen. 

Abstaining from further quotations, a reference to the decisions 
themselves will show beyond doabt that the court held and decided 
as follows: 

Ist. That the exemption of the water works from taxation was 
unconstitutional, 

Ynd. That this exemption was not the sole consiveration of the 
obligation to furnish free water, but that additional cousiderations 
existed in all valuable privileges conferred by the act 

Sra. That the failure of the stipulated exemption from taxetion 
was therefore only a partial failure of the Consideration for thie 
Water supply. 

dth. That the extent of tie failure of the consideration was ex- 
actly the amount of the taxes levied by the city. 

oth. That the city would not be held to payva greacer amount for 
her water supply for the vear than the amount of the taxes collected 
from the water works in that year. 

6th. (On rehearing) That all the privileges granted by the 
charter, including the exemption from taxation, being con-idera- 

tlons on one side for the tree water supply on the other, and 
JOS only a part of one consideration being withdrawn, equity re- 
quired tliat OLY un exact equivalent should be withdrawn 


on the other. 
Hence, while giving the city judgment for her taxes, we at the 
same time gave judgment in faver of the company against the city 


188 TUE CITY OF NEW ORLEANS ET AL., &¢., VS. 


for precisely the same amount in payment for water, saying “ it 
would be perfect equity that the one judgment should compensate 
the other, but the law interposes and declares the taxes not com- 
pensable.” 

Every proposition above stated was necessarily involved in the 
issues between the parties, and the decision thereof could not have 
been reached without considering and determining them. 

A construction of this decision, which contines attention to the 
particular claim and counter-claim then involved, ignores the con- 
struction of the contract then authoritatively made; is narrow and 
unwarranted, and under the plain terms of the decisions it Is ex- 
traordinary that any one should claim that it annulled and wiped 
out the entire section 11, which was the very thing claimed by the 
Co. and expressiv denied by the court. 


? 


. . . ? . . . ,. 
[t Is Mn possible tO lOPMIU LLC ii! iV CX pre sslon Ol the doctrine of 


estoppel by res vdjudicaty sustained by any aaagpeg or doctrinal an- 
thority which would not fore ver bar the city of New Orleans, the 
New Orleans Water Works Co., and their sales from questioning 
the conclusiveness of this decision and from ever again agitating 
the questio! is therein decided. 

All systems of law and all judges and jurists are unanimous In 
the firm mainte nance of this estop ypel as essen ti al to any reasonable 
or consistent administration of justice 

It was formulated in the digest of Justinian, where it is 
19g) written ves ad) decals peo 


voritale « coptur , and ual, Cacep- 
frome red pucticata ce istery qiolics cade fil qidesto Lal i esd tit 


i’ rsovas revocalu;]. 


+ ea ‘ > } } } ’ , ) , } ‘ ) ‘ M iy 
It Was lmpvbeded 1 thar COMO TW QO! Mougland and has been 


sucredly respected by this court as well as by the Supreme Courts of 


the United States and of the other States. 

The eslopp e] Ol res TLL Jicata Opera LLCS 1 LWoWays: Ist.if thesceond 
sult Is based on the same cause of netion, is between the same 
parties, and is for the same object or thing, then the first judgment 
Is a conclusive bar to the whole suit: 2nd, but where the ves or thing 
claimed is different, the cause of action and partics being thie 
same, the first judement is not a bar to the suit, but, none the less, it 
operates as a conclusive estoppel as to al! que stions of law and fact 
Which were necessarily invelyed and determined in the former 
controversy. 

From a imass of authorities sustaining the latter principle the 
following may be referred to: 

Aurora City vs. West, 7 Wall. 96; Crommweil rx. County of Sac, Of 
U.S., 353; Doty es. “da | Comstock, 71. Outram vrs. Morewood, 
> Kast., 546: Burt es. Sternbure, d Cowen, 550: Couchard vs. Dias, 
3 Denio, 243; Gardner es. Buckbeo, 5 Cowen, 120: Lumber Co. es 


Buchitel, lO] UL. 65s; Gould . RR. Co., 91 U.S. 526; Beloit vx. 
Morgan, 4 wail., G33 Merri: chika @s, Wittemore, > Crray, DIT: Norton 

Huxley, 15 Gray, 200; Burlen es. Shannon, 09 Mas ss., 205: Tams 
vs. Lewis, 12 CLD. St, 402: Chanaberlain os. Gathhard, 26 Ala. oO 
Perkins ex. Walker, 19 Vt. if Haves es. Gudvkunst, LL Poeun Si, 
221; Peterson vs. Lathrop, 34 Penn. St., 223: Jackson vs Lodge, 36 


Que eee 


@ < 
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Cal.,28;: Danaher vs. Prentiss, 22 Wis., 311; Barrs vs. Jackson, 
HOO ] Young and Col. C.C., 585; Caujolle os. Ferric, 15 Wall, 469. 
The estoppel applies whether the issue was one of law or 
fact. Bouchard vs. Dias, 3 Denio, 243; Ferrer’s Case, 6 Coke, 7a 
Aurora City vs. West, 7 Wall, 8 

The rule of the civil law is the same. Thevenin et a/. vs. Dufour 
ef al., Sirey 51, p. 41; Saint Leonard ef a/. vs. Bal, J. du P., 1545, vol. 
2, p. 247; Gleize vs. Heritiers Gleize, J. du P., 1859, pp. OLE: Cass, 15 
ey., I1S6C (Giudicelli), Sirey, v. 60, 1, 545; Cass, 26 aout; 1873 
(Commune de Chaucevigney), Sirey, v. 74, 1, 294. 

After discussing all the authorities the compilers of Smith’s Lead- 
Ing Cases announce the rule as follows: “ It results from the author- 
ities that an adjudication by a competent court ts conclusive not only 
in the proceedings in which it is annonneed, but in every other 
where the right or title is the same, although the cause of action 
(meaning, of course, the res) is different.’ 

? Smith’s Lead. C., 945 


Lord Kenvon laid down the rules as follows: “If an action be 
brought and the merits of a question be discussed between the par- 
ties and a final judgment be obtained the parties are concluded and 
cannot canvass the same question again in another action, although, 
perhaps, some objection might have been urged upon the first trial 
which would have led to a different judgment. 

Greathead vs. Bromley, 7 L. Ikn., 456. 


Mr. Bigelow makes the following statement of the rule: “A point 
once adjudicated by a court of competent jurisdiction may be relied 
on as an estoppel in any subsequent collateral suit in the same or 
any other court when either party or the privies of either allege 
anything inconsistent with it, and this, too, whether the subse- 

quent suit be on the same or another cause of action.” 
OO] Bigelow on lst., p. 45. 


The foregoing was very recently quoted and approved by this 
court. 
Adams rs. Board, 59 Ann. 696 


Mr. Wells, in his work on Jtes ldjudieatea, atter an exhaustive dis- 
cussion of authorities, savs: “ By the overwhelm- weight of author. 
LV the rule is, that while the Issue ritist be pear Cis I the same, Vel 
the object, subject, _ causes of action do not require to be identical ; 
so that if the precise issue of the former sult, necess ary to the deter- 
mination of the senbvenaen therein, be again brought between il 
parties 1) the latter action, CVel thor bert collaterally . vel releVab 
and naturally, the former decision must conclude the matter from 
further dispute.” Wells’ Res ad. 501 


The Supreme Court —— hited States sustains the same doctrine. 


ae it 


. “er 7 ’ } } 
ge) lg Phe |? artios we identical, and the tithe involved was the 
same: the court had fall jurisdiction ver the parties and the sal 
reet Under such cireumstances a judymient is conclusive, not only 


as to the res of that case. but as to all further Litiqatten between the 
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same purities touching the same subject-matter, though the res itself 
may — different.” 
Beloit vs. Morgan, 7 Wall., 622. 


We upheld the same doctrine very emphatically in| Teroman. evs. 
Institute, Sf Ann., Slo, saying: “ The estoppel extends to every 
material allegation or statement which, having been made on one 
side — denied on the other, was at issue in the cause and deter- 
mined therein.” 

further quotations from authorities are needless, and those 
502. made were perhaps superfluous, 

They place it beyond dispute that the decision in the 36th 
Ann. case forever concluded and estopped the parties thereto from 
again agitating the question therein determined in any subsequent 
action. In any subsequent suit by the city for the taxes of succeed- 
ing years the water works would have been estopped to set up the 
exemption of its charter. In any subsequent suit’ by the water- 
works Co.— the value of water furnished it would lave been es- 
topped from claiming more than the amount of the taxes levied 
during the year in which the water was supplied, and the city would 
have been equally estopped to deny that she owed the value to the 
amount of such taxes. 

Thus the legal status of the rights and obligations of the parties 
under the legislative contract embodied in the charter of the water- 
works company was definitely and irrevocably fixed. The city was 
irrefragably entitled to receive annually the supply of water stipu- 
lated in the act, and it was bound to pay therefor precisely the 
amount of taxes levied by it on the property of the company during 
the same year, and not a cent more could be claimed Ly the 
company. 

A great partof the majority opinions is taken up with arguments 
to show that the plea of res adjudicata does not operate as a bar to the 
present suit. [ do not understand any one to contend that it so 
operates. The principle of res adjpudicala Is Invoked, hot as a plea In 
bar in the present action, but as showing that the decision in 36 
Ann. would have operated a= TOS adjudicate In any subsequent Sutt 
between the parties touching the water supply and = taxes for any 

subsequent year, arising under the Lith section of defendant's 
005 charter, and that it therefore settled irrevocably the rights 

and obligations of the parties under the charter. ‘This [un- 
derstand to be conceded, at least in the opinion of Mr. Justice Poche ; 
and this being so, the question is whether the radical change in 
those rights and obligations operated by the contract assailed is 
valid and within the powers confided to the olflicers of the city 
gvoverhinent, 

Let us now turn to the contract assailed in the instant suit: 

Pas pLoniber, ISsd,a contract was entered Into between the biavor 
if ihe city Gicting In virtue of an ordinance passed by the city coun- 
Hijand the New Oricans Water Works Co., whereby as a considera- 
tion for the water supply thercim stipulated the citv. “ engages and 
cOlMlracls lo pay Ulllo suid COMLpany annually the sum of sIxXty 
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dollars for each fire-plug, fire-hydrant, and fire-well, of whieh 
there are now i,150, and which number shall ever be the least 
measure of the annua: sum to be paid to said company, and to pay 
to said company annually sixty dollars for every additional hydrant, 
lire-well or fire-plug exceeding said sum of 1,159 and hereafter at- 
tached to said mains or pipes.” 

Thus it appears that the city bound itself te pay for its water 
supply the least sum of 368,510 annually daring the whole remain- 
ing term or the company’s charter, or for about 43 years. 

It appears that the taxes paid by the company to the city were, 
In TSS5, 820,619.57; In ISS6, 822,095.59; in SST, S2O 115.505 in 
ISSS, 821,105.78. Under the charter of the company, as interpreted 
by this court, these sums fixed the limits of the city’s liability for 

the water supply for the respective years which the company 
O0-b was bound to furnish under its charter. Nothing indicates 

that the taxes will ever be @reater unless it results from the 
extension of the water works caused by the growth and expansion 
of the city, in which case the amount to be paid by the city for the 
necessary additional plugs and hydrants would correspondingly in- 
crease. 

Thus we find that while the city was legally entitled to lave her 
water — additional consideration for the immensly increased price. 
Indeed, the preamble of the ordinance conclusively shows that none 
such was contemplated or operated as an inducement to the con- 
tract, 

The preamble is as follows: 

“Whereas the city of New Orleans has been and is and will be 
unable to allow the New Orleans Water Works Company the tifty 
years’ exemption from taxation, being the consideration for a free 
supply of water contemplated by section [1] of act No. 35 of the 
acts of IS77, and the courts having decided that the exemption from 
inunicipal taxation granted in said act is mot and shall not be en- 
joved, nied therefore, as is also decided, that thie City Hitlist pay lor 
the water supplied by said company; and 

“Whereas it is best to arrange for @ fixed annual price for 
said water supply rather than leave the city liable to an an- 
nual demane, the amount — whieh cannot be known in advance 
and from which the city cannot be relieved, but is specially author- 
ized and required to provide tor the payment therefor; and 

“ Whereas the said New Orleans Water Works Comrany is willing 
to accept terms arranging for a sum to be determined in advance of 

each vear, and which amount can be readily and equitably 
505 fixed, according to a mode adopted in other cities, by reference 

to the number of fire-lhydrants, fire-plags, or tire-wells, now 
numbering eleven hundred and thirty-nine (1150), in this city : 
Therefore,” Ke. 

In the teeth of the decision of this court the ordinance rests @x- 
clusively on the false recital that the city was bound to pav the fall 
value of the water supply regardless of the amount of taxes, and 
the change in the terms of the prior contract Is declared to be 
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simply for the purpose of establishing a better mode of fixing the 
compensation. 

The pretense that this ordinanee was intended as authorizing a 
new contract fixing an honest additional price for a fair additional 
consideration has no foundation, either in its terms or in the evi- 
dence in this ease. 

By the effect of this contract the water works company fur- 
nishes substantially the same supply of water which it was bound 
to furnish under the terms of its charter; it enjoys a perfect prac- 
tical exemption from taxation, because the city is bound to furnish 
it in advance with the money to pay the taxes, and, in addition, the 
company receives a contribution of about $2,000,000, payable in 
annual instaliments of over 310,000 for forty-three vears. 

If this is not a disguised donation what shall it be ealled, unless 
we Choose to term it an undiseuised donation, for, indeed, the garni- 
ture of contract in which it is clothed is too flimsy and transparent 
to serve as a diseuise. 

It is vain to point — the provisions of the city charter authorizing 
the eity council to provide itself and its inhabitants with pure and 

Wholesomne water and to make contracts for such purpose. 
DOH No one would be bold enough to contend that those powers 
cover donations of the Money exacted from the tax-payers. 

Equally vain is it to appeal to the discretion vested in the politi- 
eal authorities of the eity to Judge as to the advisability of contracts 
and the reasonableness of considerations. 

A donation placed in the form of a contract cannot find protec- 
tion under any degree of respect due to such pretended discretion, 
Dut it is sald that this contract is a compromise of the conflicting 
riglits claimed Pes} ctively by the city and the COMpany. It is not, 
and it does not pretend to be, a compromise. ‘There were no conflict- 
ing rights. The rights of the parties had been finaily settled by the 
decree of this court, which had not even been appealed from, and 
which nothing shows the company intended or threatened to appeal 
from. The appeal taken since the institution of this suit Is too Tate 
to affeet the status of the case. 

The last appeal of the COMMpany is to act 56 of the General As- 
sembly of ISS 4, passed after the decision rendered by this court. 

That act is ambiguous in its terms, and it is needless to discuss its 
provisions and its plirascology. 

It either authorized this contract or it did not. If it did not, there 
is an end of its pertinency. 

It it did, it clearly Violates the following articles of the eonstitu- 
tion, viz., art. 15, which declares: “The General Assembly shall 
have no power to grant or authorize any parish or municipal au- 
thority to grant any extra compensation, fee, or allowance to a 
public ollicer, agent, servant, or contractor,” and art a, which de- 
clares that “the General Assembly shall have no power to release 

or extinguish or to authorize the releasing or extinguishing, 
507 in whole or in part. the indebtedness or liability of any cor- 

poration or individcal to this State or to any parish or mu- 
nicipal corporation thercot!.— 


| 


TITE NEW ORLEANS WATER WORKS CO. ET ATI PLS: 


The applicability of these two articles is too patent to need com- 
rent, 

If, under tts charter, as interpreted by this court, the water-works 
company was bound to furnish the water annually for a compensa- 
tion not exceeding the amount of Its taxes, how contd the Legisla- 
lure authorize the eity le pay to such contractor an extra COLPper 
sation of 815,000 per annum? And if such was the “liability ” of 
the water-works >} how could if he reloas J ined ¢ vtignuished by 
substituting therefor a different and vastly less onerous hability ? 

Moreover, if the act has this effeet it is clearly an amendment 
of the charter of the company, because it changes the whole efleet 
and operatlo nm of section “IL thereof, as interpreted by this re 

This is a local and a special law, and the Constitution, article 46, 
ro wy ‘The General Asse mibly shall not pxiss any local or special 
law creating corporations or amending, renewing, extending, or ex- 
plaining the charter thereof. 

If an act of the Legislature which has the eifeet of changing and 
radically diminishing the obhgations imposed upon a corporation 
by its charter is not practically an amendment or alteration of the 
charter, what would be such an amendment ” 

Minally, art. 251 of the constitution declares: “ The General As- 
sembly shail not remit the forfeiture of the charter of any corpora- 
tion now aiiian: or renew, alter, or amend the same, nor pass any 
law for the benetit of said corporation, except on the condition that 

said corporation shall thereafter hold its charter subjeet to 
XS the provisions of this constitution.” 

The provisions lust preferred to are those which aim at 
mnionopolies and subject thr rig! hts of corporatl ns absol itely to the 
police power of the State, to be controlled thereby whenever deemed 
to infringe the “g@eneral well-being of the State 

The water-works COMP any has mever ace ted this act. but has 
declined to accept if. It has contrived to obtain a most Important 
and radical amendment and alterations of its charter rights and 
obligations without subjecting itself to these provisions and with- 
oul Inne rilling jts mon LOO hy 

Having never had the slightest eround of complaint except the 
loss of its exemption from city taxation, it lias secured an indem- 
nitv for this loss, which converts it into an chormous gain, because 
the CHV hat only puaivs tO it im sedvance thy Pane with which to pay 
its taxes, but adds an annual gilt of S$ 15,000 per annum in addition. 

exemption from taxation has no sentimental value—no pretimm 
ajfiectionis or honoris. Its a sitaple relief from the obligation to pay 
a certain amount of money. Tf the city had made provision to 
take the water bill in discharge of its taxes or if it had appropri- 
ated and pautel tou this Co. the amount of taxes with which to pay 
them, the charter right of the company would have stood lotus, teres 
clepie roles without il shadow cr] infringement. 

I have looked at this case from every point of view and confess 
my inability to discover any consideration of justice, equity, or law 
to support this extraordinary contract 

I therefore dissent 
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BOO Judgment and Decree. 
extracts from the Minutes of May 22nd, 1889. 


The court was duly opened pursuant to adjournment. 

Present: Their honors Edward Bermudez, chief justice; Felix P. 
Poche, Charles ki. Fenner, Samuel D. MeEnery, associate justices, 

Absent: [lis honor Lynn B. Watkins, associate justice. 


ik. Conery, Jr., ef al. ) 
vs. -No. 10354. 
NEW Ornteans Water Works Co. et a’. | 


It is ordered and adjudged and decreed that the judgment ap- 
pealed from be avoided and reversed and annulled; and it is now 
ordered that plaintiffs’ demand be rejected, the injunction issued 


herein dissolved and set aside, and the pltls, tax-payers, pay costs of 


both courts. 


Mr. Justice Poche read a concurring opinion. Mr. Chief Justice 
Bermudez and Mr. Associate Justice Penner read dissenting opinions. 


Petition for Re hearing. Kiled May 20th, USS9, 
MpWARD Conery, Jr., et als. 
vs. \ No. 1083 
New Ornteans Waren Works Co. ef als. J 


510 = 'Tothe honorable the judges of the supreme court of the State 
of Loutsiana : 


Edward Conery, Jr., et als., plaintiffs in this cause, respectfully 
pray your honors to grant them a rehearing herein upon the follow- 
ing grounds, to wit: 

First. That the court ought not at this time to have decided this 


cause, While a writ of error was pending in the Supreme Court of 


the United States from the decision of this honorable court in the 
ease of The City of New Orleans vs. The New Orleans Water Works 
Co., reported in 56th An., the judgment in which case les toa large 
extent at the basis of the rights of the parties herein, and the writ 
of error pending in the Supreme Court of the United States being 
distinctly based upon the grounds upon which this court decided 
the 26th Annual ease, which ground the majority of the court in 
this case now denies the existence of. 

Second. Beeause the court erred in its statement of the facts of this 
case, and especially in its statement of the issues involved in the 
o6th Annual case. : 

Third. Because the court erred in failing to give full, true, and 
perfect cilect to the estoppel of res adjudicata growing out of the said 
obth Annual case. 

Fourth. Because the court erred in depriving by its judgment the 
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city of New Orleans of its property rights in the decree of this court 
on the issues involved in the said S6th Annual case. 

Mifth. Beeause the interpretation placed by the court on act 56 of 
the acts of ISSfameunts to an impatrment of the obligation of the 
contract involved in the charter of the New Orleans Water Works 
Company between the city of New Orleans and the water-works 
company, contrary to section 10 of article L of the Constitution of 
the United States, the rights of the city in respect to said charter 


ue 1 . ro : . ee ; . 

being private rights and not public rights under the control 

Oll of the legislative departinent of the Government. 

& Sixth. Because the decision of the court deprives the city of 
New Orleans of her property in the said judgment rendered by this 
court In the ease of The City of New Orleans vs. The New Orleans 
Water Works Company, reported In 56th annual, without due pro- 
cess of law, contrary to the fourteenth amendment to the Constitu- 
tion of the United States. 

Seventh. Because there is error of law and fact in the tnterpreta- 
tion placed by the court upon aet 56 of the acts of ISS4. and error 
of law and faet in deciding that the said act had any constitutional 
validity whatever. 

Might. Because there is crror in the opinion of the eourt in find- 
Ing that the contract made under ordinance 909 was lawful and 
Valid, and that said contract was a reasonable exercise of the powers 
granted to the council of the ety of New Orleans by law. 

= Ninth. Beeause there is error in the opinion of the court relative 


to the effects of the satd contract upon the property rights of the 
city of New Orleans and the interests of its tax-payers. 

ae Wherefore petitioner Pras that this application may be eranted ; 
that a rehearing may be ordered heretn; that the judgment of this 
court may in said rehearing be reversed and the judgment of the 
district court be aflirmed. 


(Signed) EDGAR Th. FARRAR, Atey. 


512 (Copy.) 


Motion and Order for Time to File Briefs on Le hearing. biled May 


20th, ISSY. 


I. Coneny, Jr., e€ al. } 
Ux, » No. 1O3%5 
New Orreans Waren Wonks Co. J 


On motion of Edgar IL. Farrar, of counsel for the planitifis, and on 
suggesting to the court the application fora rehearing herein flied and 
the grave public issues involved in this cause and the grave difler- 
ence of opinion between the judges of the court relative to the riolits 
of the plaimtills aud the city of New Orleans herei— 

i lt is ordered by the court that time be granted the sard poaimtills 
until the first Monday in) November, [S5!), to prepare a brief for a 
rehearing In this cause. 
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Motion aud Order for Time to File Briefs on Rehearing. 
Extract from the Minutes of May 50th, 1SS!. 


The court was duly opened pursuant to adjournment, 


Present: Their honors Edward Bermudez, chief justice; Felix P. 
Poche, Charlies FE. Fenner, Lynn B. Watkins, Samuel D. Meknery, 


associate justices. 


kpwarbp Conerny, Jr., ef atl. 
Us, » No. L035c.. 
NEW OrvLeaANs Warkr Works Co. ef al. j 
O15 On motion of Mdgar barrar, rsd , for extension of time to 
file briefs in support of the application for rehearing, on file 
In this case, the eourt ordered that plaintils be allowed until the 
first of September next, 155%. 


it hearing [eruse (J 


Ixtraet from the Minutes of November ISth, 1SS®. 


The court was duly opened pursaant to adjournment. 


Present: Their honors & “ward Bermudez, chicf justice; felix 2. 
Poche, Charles EE. Fenner, Lynn b. Watkins, Samuel D. Meknery, 


associate Justices 


Epwarp Coneny, Jr. cf a/ 
> ~-No. LO554 
New Orneaxs Waren Works Co. et al. J 


Rehearing refused 


old Petition for Writ of kreor. Filed November (Sth, USss. 


Mpwarnb Conery, Jr, cf als ) 
is, > No. L055 
New Orneaxs Waren Works Company ef als. | 


To the honorable the clief justice of the supreme court of the State 
of Louisiana : 


The petition of The City of New Orleans, plammtitl, in the cause 
above named and numbered, through the inavor, and of Joseph A, 
Shakespeare, miavor ol said city, with respect represcnts— 7 

That there Is crror to the prejudice tf the city of New Orleans tn 
the Judgment rendered in the above-entitled suit by the supreme 
court of the State of Louisiana on the 2? ni day QO} May, ISSO, ane 
Which became final November TSth, 1850, and petitioners desire to 
appeal therefrom : that petitioners, The City of New Orleans, set up 
in the amended and supplemental answer filed by petitioner the 


a 
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right of the city to a supply of water from the New Orleans Water 
Works Company free of charge, under and by virtue Of the terms of 
act No. 35 of the session of 1S77, of the Lewislature of Louisiana ; that 
section 11 of said act rightfully constitutes and has the force and 
eflect of a contract entered into between the State of Louisiana and 
the New Orleans Water Works Company, whereby the city of New 

Orleans was to be supplicd with water free, in consequence of 
O15 =the franchise with its numerous advantages secured unto 

said company ; that said contract bas recelved judicial in- 
terpretation and sanction and its legal, valid, and pind ing as finaily 
determined by this honorable court in the case of ‘The City of New 
Orleans es, The New Coyle “ans Water Works Company, No. WNT of 
the docket of said court, and reported in the 26th Louisiana Annual 
Reports, p. 432, ef sey. 

That the city of New Orleans, in its said amended and supyple- 
mental answer, set forth said act No. 55 of IS77, bk. S. of the Gen- 
eral Assembly of Louisiana, as constituting a contract between said 
defendant and the State of Louisiana, wherein petitioner was the 
real party in Interest anid Lo be bene hited DV tire termis thre reo, and 


providing for a tree supply of Water to petitioner Dy the dete — 
company, and that act No.56 of the session of the Gieneral .Assem- 
bly of Loutsiana of ISSt and ord inatic e No. £09. ren series, 
passed DY the common e@ounctl of “the LV ol New Orleans on thie 


Pord di dV Ol Septem ber, A. D. 1384, ie he contract entered into 
the reunder between the Dia Vor of the CIty of New Orlouts sunid thie 
sald New Orleans Water Works Company ba bare J soph 1). Tavlor, 
notary public, on October Srd, Issh, diminish and Impam the 
obligation of said contract under act No. 55 of S77, and thereby 
Violates ~— 1, section 10, of thie (‘onstitution of the l nited States: 
ana Vour } ; etitioner Specla liv ‘a eaded “iiled Section bh ciclehee Ol nid 
to protect ite rights in the premises and invoked the benelit of the 
same and asked that ordinanee No. 900, CLS... and the contraet made 
thereunder of date September Jord, Iss 1, be declared illegal, mull, 
and void. No Money judume ht Was asked hor L\ po titivner. 

That the said decision of the supreme court of Louisiana, adjudi- 
eating Upen anid determining the rights Of the ros py etive parities in) 
the suit ¢ ntitied City of New Orleans «es. The New Orleans Water 
Works Company, No. MM on thie docket of sated court, be Ones Lo 

and is the properly of the citv of New Orleans, of whieh ii 
516 cannot be divested without due process of law, and that act 

No. DG of the CGreneral Asst nibs Ol § OuUlsluba ol ISS i, ore i- 
manee No, 909, COS., and the contract made thereunder, all ierein 
before referred to, operate as a divestiture of petitioners property, 
all in violation of article 5 of the amendments te the Constitution 
of the United States, which satd article is now pleaded by tire peti- 


tioner., 
’ . " ll . | 7 : , aa | } — ’ ' 
Lhreat thie SUp Poti Court OF AUIS Ua Lili Tis Sal MeCCree AVVO aed, 
> : ‘. ; i ‘ — — ; ¥ *)de?t } tee 
annulled, and set aside the contract contamied in act Noo 53 of ES77 
. } ‘ 7 © na PA | ‘ ‘ 
eXtra session of tiie Creeheral ASSCHILUIA of the State of Leoutstana. 


and declared valid and legal and bindioag said: act ~ Sg pa tire 
(ieneral Assembly of Iss, ordinance No SOO, Cl S) and the con- 
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tract entered into thereunder on October 3rd, 1884, between the city 
of New Orleans and the New Orleans Water Works Company. 

The petitioner sets forth that act No. 55 of IS77, E.S., contained 
the terms upon which it was to obtain water from the defendant 
company to the exclusion of all other acts and ordinances as defined 
by the supreme court of Louisiana in the judgment rendered in the 
case of The City of New Orleans vs. The New Orleans Water Works 
Company, and that the subsequent Judgment of the supreme court 
in’ this ease destroved the contract as contained in act No. 55 of 
S77 and the rights and property of the city of New Orleans as set- 
tled in the first judgment of the court, No. 9007, referred to, and that 
said second judgment as rendered herein is against the right and 
title set up by the city of New Orleans against the protection alleged 
and claimed under and by virtue of section 10 of articie 1 of the 
Constitution of the United States, and is contrary to and violative 
of said section 10, article J, and impairs the obligations of the con- 
tract hereinbefore alleged and of right obtaining between petitioner 

and the sad New Orleans Water Works Company. 
ol7 That said New Orleans Water Works Company claims, 

under and by virtue of act No. 56 of ISS4, ordinance No. 909, 
C.S., and the pretended contract entered into by it and ihe city of 
New Orleans, a sum exceeding 868,000.00 per annum from the city 
of New Orleans throughout a term exceeding forty years, all of 
Which is contrary to aid in violation of the contract contained inact 
oo of IST7, Eb. S.,the law of the Jand,and the Constitution of the United 
States: and the said supreme court in its decree maintained said 
net No. a4 of TSS, ordinance 909, and the contract nade thereunder, 
and denied the binding force and efleet of the contract contained in 
act No. 33 of S77, fo 5., and by its said decree deprives petitioner 
of its rights and to the Judgment rendered in the cause of The City 
of New Orleans vs. The New Orleans Water Works Company, No. 
9007 on the docket of this court, and reported in 56 Annual Reports, 
p. d2o, ef sey. 

Wherefore petitioner prays to be allowed a writ of error to the 
Supreme Court of the United States to revise said judgment and 
decree of the supreme court of Louisiana, returnable to the Supreme 
Court of the United States at its next term, to wit, on the second 
Monday of October, 1500, and that said writ operate asa supersedeas 
on petitioner and platntilfin error giving bond ina sum to be fixed 
herein, and petitioner prays that Edward Conery, Jr, cf a/s. and the 
New Orieaas Water Works Company be cited to answer said writ 
ity senda Supreme Court of the United States on the day and date 
vforcsaid: that the judgement appealed from be reversed and set 
“aside, and that there be Judgment for petitioner as prayed for, and 


for eeneral relief. 


(Signed) JOS. A SLLAK ESPEAR TE, 
Muyor (ily of N i Orleans. 
O1S = (Signed) CARLETON TLUNT, 


(ily AMtorney, 
W. Bb. SUMMERVILLE, 
Ass’ City Aly. 
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Ord r Granting Wril of Krror. 


As praved for, the writ allowed on bond of five hundred dollars, 
New Orleans, November ISth, ISs®. 
(Signed) I. BERALUDEZ, 


Chive i Justice of the Supreme (ouril of the State of Louisiane 


Copy of Writ Lodged in Clerk's Other. 
UNiItep STATES OF AMERICA, 88: 


The President of the United States of America to the honorable the 
judges of the supreme court of the State of Louisiana, Greeting: 


Because in the reeord and proceedings, its ates in the rendition of 
the judgment of a plea which is in the said supreme court of the 
State of Louisiana, before you or some of vou, being the highest 

court of Jaw or equity of the said State in which a decision 

D19 could be had in the said suit between Edward Conery, Jr., 
James B. Simnot, Philip Hirseh, Geo. Eo Sears, Frede rick J. 
Odendahl, Win. Dillon, Wim. IL. Renaud, Booth I. Glover. John b. 
Camors, Alfred Fo Baker, Joseph Simon, Nicholas Burke, Henry FP. 
Cotiam, Philip Thompson, Andrew Ilero, Jr. Alfred Moulton, Louis 
Bush, James A. Chalaron, George IL. Dunbar, i. J. Kursheedt, John 
W. Labouisse, Henry Lochte, I. L. Lyons, Ambrose A. Maginnis, 
Medward Miltenberger, Charles J. Meyer, Thomas N. Meknery, John 
Phelps, Joseph Schwarty, Jolin Simpson, Edward Thompson, Sam- 
uel A. Trufant, Gideon Townshend, Anthony Vizard, XN. D. Wallace, 
George QQ. Witney, Pearl Wight, Alfred A. Woods, Octave I. Val- 
lette, Newton Buekner, Dantel A. Calder. James G. Clarke, and 
Michael A. lovers and The City of New Orleans against The New 
Orleans Water rg Company, wherein was drawn in question the 
validity of a treaty or statute of or an authority exereised under the 
United States, and iw decision was against their validity ; or where- 
In Was drawn in question the validity of a statut of or an authority 
exercised under said State, on the vround of ther being repre 
to the Constitution, treaties, or laws of the United States, and the 
decision was in favor of such their validity; or wheréin was drawn 
In question the construction of a clanse of the Constitution or of a 
treaiv or statate of or commission held under the United States, and 
the decision was against the title, right, privilege, or exemption 
specially set up or claimed under such clause of the said Constitu- 
tion, treaty, statute, or commission, a manifest error hath happened, 
to the cereal damage of the said elty of New Orleans and Jo- 
520 seph A. Shakespeare, mayor of said city,as by this complaint 
appears, We, being willing that error, iv any hath been, 
should be duly correeted and full and speedy justice done to the 
parties ate said on this behalf, do command you, 1 judgment be 
therein given, that then, under your seal, distinctly and openly, you 
send the record and proceedings afore: said, with all things concern- 
ing the same, to the Supreme Court of the United States, together 
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with this writ, so that you have the same at Washington on the see- 
ond Monday of Octeber next, in the said Supreme Court to be then 


and there held, that, the record and proceedings aforesaid being In- 


spected, the said Supreme Court may cause further to be done therein 
to correct that error what of right and according to the laws and 
customs of the United States should be done. 

Witness the Honorable Meiville W. Fuller, Chief Justice of the 
suid Supreme Court, the [Sth day of November, in the year of our 
Lord one thousand eight hundred and eighty-nine. 

(Signed) lM. KR. HUNT, 
Clerk of the Cireuit Court of the United States 
jor the Kastern District of Louisiana. 

Allowed by— 

(Signed) EF. BERMUDIEZ, 


Chief Justice Supreme Court of the State of Lovisiana. 
Copy of Bond for Writ of Error. 


Know all men by these presents that we, Joseph A. Shakespeare, 
mayor of the city of New Orleans, a municipal corporation under 
the laws of the State of Louisiana, as prineipal, and W. IT. 
521 Bofinger, Jr, ef a/s., — in the fulland just sum of five hundred 
dollars, to be paid to the said New Orleans Water Works 
Company and dward Conery, Jr., ed o/s., —- certain attorney, exec- 
utors, administrators, or assigns; to which payment, well and truly 
to be made, we bind ourselves, our heirs, executors, and adminis- 
trators, Jointly and severally, by these presents. 

Sealed with our seals and dated this eighteenth day of November, 
in the vear of our Lord one thousand eight hundred and eighty- 
nine. 

Whereas lately,at the supreme court of the State — Louisiana, hold- 
ing sessions In the State of Louisiana at the city of New Orleans, in 
a suit depending in said supreme court wherein The City of New 
Orleans is plaintiffand The New Oricans Water Works Company is 
defendant, Judgment was rendered against The City of New Orleans, 
plaintiff, and the said Joseph A. Shakespeare having obtained a writ 
of error and filed a copy thereof in the clerk’s oflice of the said sn- 
preme court tq reverse the Judgment in the aforesaid suit, and a cita- 
tion, directed to the said New Orleans Water Works Company and 
i. Connery, Jr., ff a/s., citing and admonishing them to be and ap- 
pear at the Supreme Court of the United States to be holden at Wash- 
ington the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
Joseph A. Shakespeare, mayor of the city of New Orleans, shall 
prosecute his writ to effect and answer all damages and cost if he 
fail to make his plea good. then the above obligation to be void ; else 
to remain in full foree and virtue. 


(Signed) JOS. A. SHAK MESPEALE, Mu yor. [ 1. s.] 
(Signed) W. H. BOFINGER. [L. s. | 


Sealed and delivered in the presence of— 
(Signed) LAURENT M. MARTIN. 


pi 
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529 Clerk's Certificate. 


STATE OF LOUISIANA, | -: 
Parish of Orleans, {°° 


I, Joseph I. Poche, clerk of the supreme court of the State of 
Louisiana, holding sessions in the city of New Orleans, do hereby 
certify that the foregoing five hundred and twenty-one pages contain 
a full, true, and complete copy of the transcript of the record and 
proceedings had in the civil district court for the parish of Orleans 
In a certain cause wherein Ek. Conery, Jr, and others were plaintiffs 
and The City of New Orleans, Isaae Patton, John UH. Tardy, and The 
New Orleans Water Works Company were defendants, brought to 
this court by appeal by the New Orleans Water Works Company, 
and also a complete, true, and correct copy of the record of all pro- 
ceedings had in and concerning said cause and appeal in this court 
as now remain of record in this court. 

In testimony whereof I have hereunto set my hand and aflixed tiie 

seal of this honorable court, at the city of 
Seal Supreme Court New Orleans, this fourth day of December, 
of the State of A. D. one thousand eight hundred and eighty- 

Louisiana. nine, and in the one hundred and fourteenth 

year of the Independence of the U.S. 


JOSEPH IF. POCILE, Clerk. 


Ch, ief Justice's C' rtipical 


I, Edward Bermudez, elief justice of the supreme court of the 
State of Louisiana, do hereby certify that Joseph bf. Poche ts elerk 
of supreme court of the State of Louisiana, and that the signature of 
Joseph I*. Poche to the above certificate is in the proper handwriting 
of him, the said clerk ; that said certificate 1s in due form of law, 
and that full faith and credit are due to all his oflicial acts as 

such. 
025 In testimony whereof I have hereunto set my hand and 
seal, at the eitv of New Orleans, this 
Seal Supreme Court of fourth day of December, anno Doimint 
the State of Louisiana. ISS, and in the Lld4th year of the Inde- 
pendence of the United States of \merica. 
i. BERMU DEZ, 


Chick Justice. 


524 Supreme Court of the State of Louisiana, 
I. Coneny, Jr., et al. ) 
vs, . No. 10894. 
Tur New Onreaxs Waren Wonks Compasy ef a.) 
The New Orleans Water Works Company, deiendant in the writ 
of error to the Supreme Court of the United States allowed in this 
26—lo2o5 
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cause, admits the issuance of citation in error in this cause, waives 
all errors in form or substance in such citation, if any, and admits 
that the citation in error has been served in due form on the New 
Orleans Water Works Company, and will enter the appearance of 
the said company in the Supreme Court of the United States with- 
out any exception as to citation or service of either writ of error or 
citation on said defendant. 
J. R. BECKWITH, 
Counsel for The New Orleans Water 
Works Company, Deft in Lrror. 


020 [Endorsed :] No. 10554. Supreme court of La. E. Conery, 

Jr., ef als. vs. N. O. Water Works Co. cf al. Waiver of eltation., 
Supreme court of Louisiana. Filed Dee. 12th, 1889. Joseph F. 
Poche, clerk. 


Endorsed on cover: Louisiana supreme court. No. 1525. The 
City of New Orleans and Joseph A. Shakespeare, mayor of said city, 
plaintiff in error, vs. The New Orleans Water Works Company et al. 
Filed December 20, 1889. 


SUPREME COURT OF THE UNITED STATES. 


S OCTOBER TERM, 1==802. 


No. 1536. 


EDWARD CONERY, JR. ET AL. PLAINTIFFS IN ERROR, 
Us. 


THE NEW ORLEANS WATER WORKS COMPANY ET AL. 


IN ERROR TO TILE SUPREME COURT OF THE STATE OF LOUISIANA, 


Ketracts from the Transeript of the Record. 


Copy of Pond for Writ of Error. 


Know all men by these presents that we, Edward Conery, Jr, and 
others, plaintiffs in this cause, as named in detail in the petition and 
in the writ of error herein, as principals, and Edgar Lloward Farrar, 
as surety, are held and firmly bound to The New Orleans Water 
Works Company and The City of New Orleans in the full and just 
sum of one thousand dollars, to be paid to the said —— —, their 
certain attorney, executors, administrators, or assigns; to which 
payment, well and truly to be made, we bind ourselves, our heirs, 
executors, administrators, Jointly and severally, by these presents. 

Sealed with our seals and dated this 14th day of December, in the 
“, , vear of our Lord one thousand eight hundred and eighty-nine. 

Whereas lately, in the supreme court of Louisiana, holding ses- 

sions in the city of New Orleans, in a suit depending in said cireuit 

@@ court, wherein Edward Conery, Jr., ef af, are plaintiffs and The City 

of New Orleans ef a/s. are defendants, judgment was rendered against 

Edward Conery, Jr., e¢ a/s., plaintiffs; and the said Edward Conery, 

Jr., et al. having obtained a writ of error and having filed a copy 

thereof in the clerk’s office of the said supreme court of Louisiana, 
reverse the judgment in the aforesaid suit, and citations direeted to 
the said defendants, citing and admonishing them to be and appear 
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at the Supreme Court of the United States, to be holden at Wash- 
ington, the second Monday of October next: 

Now, the condition of the above obligation is such that if the 
said Edward Conery, Jr., cf al, shall prosecute their writ to effect 
and answer all damages and cost, if they fail to make their plea 


esa . oe a 
good, then the above obligation to be void; else to remain In full 
force and virtue. 
(Signed) EDWARD CONELY, Jn, eran. [i s. us 
Pp. bk. dL FARRAR, L. 8. 
Their Atty of Record. 
EDGAR TOWARD FARRAR. [. s.] ‘ 
Sealed and delivered in presence of— 
Approved by— 
(Signed) EE. BERMUDEZ, 
Chief Justice S. C., La. 
UnItep STATES OF AMERICA, } 
’ . . . “—— a. 
Lastern District of Louisiana, ) | 
Personally appeared Edgar Howard Farrar, who, being duly 
sworn, deposes and says that he is the surity on the within bond ; 
that he resides in the city of New Orleans and State of Louisiana, 
and is worth the full sum of one thousand doliars, over and above 
all his debts and liabilities and property exempt from execution, ~ 
(Signed) EDGAR HOWARD FARRAR. 
Subscribed and sworn before me this 14 day of December, 1889. ra 
(Signed) bE. R. HUNT, 


Commissioner U.S. Court, Eastern District of Louisiana. 
’ 


Approved— 
(Signed) KE. BERMUDEZ, 
Chief Justice S. Ui. La. 


UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the honorable the 
judges of the supreme court of the State of Louisiana, Greeting : 
Because in the record and proceedings, as also in the rendition of 

the judgment of a plea which is in the said supreme court of the 

State of Louisiana, before vou or some of you, being the highest 

court of law or equity of the said State in which a decision could > = 

be had in the said suit between Edward Conery, Jr., James 1. Sin- 
nott, Philip Hirsch, Geo. kk. Sears, Frederick J. Odendahl, William 

Dillon, William IL. Reynaud, Booth T. Glover, John B. Camors, 

Alfred T. Baker, Joseph Simon, Nicholas Burke, Henry T. Cottam, 

Philip Thompson, Andrew Hero, Jr, Alfred Moulton, Louis Bush, 

James A. Chaleron, George Hf. Duybar, EF. 1. Kursheedt, John W. 

Lab aisse, Henry Lochte, 1. L. Lyons, Ambrose A. Maginnis, Ed- 

ward Miltenberger, Cassius J. Meyer, Thomas N. MeEnany, John 

Phelps, Joseph Schwartz, John EF. Simpson, Edward Thompson, 


ee a ee ee ee Fe ee Se ms 

a tee tee er | SORIA TEaT i, Chs het 
(on / é ie ae Me se yore 
¥e, * : Pagh ie ieee. Ys 

am 


e>d 


ge’ 


Neat S 


- 


Sam’l A. Trufant, Gideon Townsend, Anthony Vizard, N. D. Wal- 


lace. George Q. Whitney, Pearl Wight. Alfred A. Woods, Octave T. 
Valette, Newton Buckner, Daniel A. Calder, James (+. Clark, Michael 
A. Rogers, as p om and The City of New Orleans, |. W. Patton, 
treasurer, & J. N. Hardy, controller, and The New Orleans Water 
Works - toon defend: ants, Wherein was drawn in question the 
validity of a treaty or statute of or an authority exercised under 
the United States, and the decision was against their validity; or 
wherein was drawn in question the validity of a statute of or an 
authority exereisc? under said State, on the ground of their being 
repugnant to the Constitution, treaties, or laws of the United States, 
and the decision was in favor of such their validity ; or wherein 
was drawn in question the construction ofa clause of the Coustitu- 
tion or of a treaty or statute of or commission held under the 
United States, and the decision was against the title, right, privilege, 
or exemption specially set up or claimed under such clause of the said 
Constitution, treaty, statute, or commission, a manifest error hath 
happened to the great damage of the said Edward Conery, Jr., and 
other plaintiffs hereinabove named and set forth, as by their com- 
- \int appears, we, being willing that error, if any hath been, should 
be duly corrected ‘and fall and. speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinetly and openly, vou send 
the record and proceedings aforesaid, with all things concerning 
the same, to the Supreme Court of the United States, together with 
this writ, so that you have the same at Washington, on the second 
Monday of October next, in the said Supreme Court to be then 
and there held, that, the record and proceedings aforesaid being In- 
spected, the said Supreme Court mave cause further to be done 
therein to correct that error what of right and according to the laws 
and customs of the United States should be done. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
said Supreme Court, the ldth day of December, in the year of our 
Lord one thousand eight hundred and eighty-nine. 

[SEAL. | BE. R. HUNT, 
Clerk of the Cireuit Court of the United States 
for the Lastern District of Louisiana. 


Allowed by— 
Kk. BERMUDEZ, 
Ch lef Justice of the Supreme Courl 
of the State of Louisiana. 


Service of the within writ accepted and citation waived fer the 
Citv of New Orleans, 1. W. Patton, city treasurer, and J. N. Hardy, 
comptroller. 

CARLETON HUNT. 
City Atty. 
W. b. SOMMERVILLE, 
Asst City Ally. 
N. O., Dee. 16th, 1859. 
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Service of this writ acknowledged and citation waived by the 
New Orleans Water Works Company, defendant in error. Said 
company will enter its appearance in the Supreme Court of the 
United States and this endorsement shall stand as fall appearance 
in said Court. 

Dee. 16, 1889. 

, JR. BECKWITH, 
Counsel for New Orleans Water Works Co. 

(Endorsed:) No. 10554 Supreme court of La. Edward Conery, 
Jr., ct al. versus The City of New Orleans ef al. Writ of error. Su- 

Filed Dee. 14th, 1889. Joseph I. Poche, 
¥ ss 
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In the Supreme Court of the United States. 


No. 4§26 GS 2 


THE CITY OF NEW ORLEANS AND JOSEPH A. 


SHAKESPEARE, Mayor, 


Plainitf's in Error, 


versus 


THE NEW ORLEANS WATER WORKS COM- 


PANY Er Aii., 


Defendants in Error. 


Writ oF ERROR TO THE SUPREME COURT OF THE STATE 


OF LOUISIANA. 


*? , 


' 


Brief for the City of New Orleans. Fw bering me 


CARLETON HUNT, 


City Attorney for New Orleans, and attorney for Joseph 


A. Shakespeare, mayor of the city. 
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In the Supreme Court of the United States. 
No. 59069 2 


THE CITY OF NEW ORLEANS AND JOSEPH A. 
€ SHAKESPEARE, Mayor, 
Plaintiffs in Error, 
VEVSUS 
THE NEW ORLEANS WATER WORKS COM- 
PANY Er At... 


Defendants tr Error. 


: . gas 
“ 
ee em aot 


Writ oF- ERROR TO THE SUPREME COURT OF THE STATE 


oF LOUISIANA. 


, 
fs 
. 


Brief for the City of New Orleans. Fae. dae 


ee) STATEMENT OF Facts AND OF THE PLEADINGS. 


In 1877 the Legislature of Louisiana passed Act No. 33 

of the extra session of that year, which act is printed as 

| appendix ** A.” The New Orleans Water Works Com- 
pany was, under the provisions of Act 33. incorporated 
for the purpose of turnishing a water supply to the City 
of New Orleans and the citizens thereo!. Aside from this 


4 City of New Orleans and fF. A. Shakespeare versus 


vreat privilege, other advantages were bestowed by the 
Act, and these include the monopoly of the privilege fcr 
the term of fitty years. 

By Section 9 of the Act in question, it was provided 
that the supply of water to the City of New Orleans should 
be free, and in consideration thereof, that the franchises 
and property of the Company should be exempt from 
taxation—State, municipal and parochial. 

In the following year the Charter was amended by the 
Legislature, by striking therefrom the exemption from 
State taxation. 

The Constitution of Louisiana of 1868 required that 
taxation should be equal and uniform. Under the well 
established jurisprudence of Louisiana, the General As- 
sembly was prohibited from exempting property from 
taxation—State, parochial or municipal. 

City of New Orleans vs. Bank of Lafayette, 27 An. 376. 

Same vs. People’s Bank, |b. 646. 

Same vs. St. Charles Street Railroad Company, 28 
An. 497. : 

Same vs. St. Patrick's Hall, tb. 512. 

Same vs. Bank of Lafayette, |b. 756. 

Disregarding the exemption, but acting in conformity 
with law, the City of New Orleans proceeded to assess 
the property of the New Orleans Water Works Company, 
and, in consequence, instituted suit for the collection of 
municipal taxes tor the year 1881. The Company there- 
upon detended, and set up the plea of exemption under 
Section 11 of their Charter, Act 33 of 1877, already cited, 
and prayed the Court, in the event that the plea should 
not prevail, tor judgment in reconvention against the 
City, for the value of the water unto it furnished as upon 
a guantum mera. There was final judgment on appeal 
in tavor of the City for the amount of taxes by it claimed 
tor the vear 1881, and in favor of the New Orleaps Water 
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Works Company, on the reconventional demand, for an 
exactly similar amount for the water supply turmished by 
it to the City during that year. The Supreme Court ot 
Louisiana, in arriving at this conclusion, considered 
Section rr of Act 33 of the Acts of 1877, and gave it 
force and effect, although the Court did not coincide with 
the Water Works Company in its view thereot. Section 
II was not annulled, but it was equitably interpreted and 
applied by the Court. The judgment of the Supreme 
Court of Louisiana became final, and the Water Works 
Company acquiesced therein. 

The tact of acquiescence does net appear in the Record 
in the present suit, but does in Record No. 73 of the Octo- 
ber term of 1889 on the docket of this Court, in the suit 
entitled: New Orleans Water Works Company, Plaintiffs 
in Error, vs. The City of New Orleans, Defendant in Er- 
ror, wherein the plaintiffs in error moved to discontinue 
the appewi taken by them trom the judgment in favor of 
the City ot New Orleans by the Supreme Court of the 
State just referred to. 

Atter the rendition of the judgment ot the Supreme 
Court of Louisiana in question the Legislature, at its ses- 
sion in the vear 1884, passed Act No. 56, which is an- 
nexed hereto and printed as exhibit ** B.”’ 

Assuming to act in consequence of the Act, the Com- 
mon Council ot the City of New Orleans adopted Ordi- 
nance No. gog, Council Series. The Act is annexed and 
printed as exhibit ‘*C.”’ 

By virtue of the authority conterred in the ordinance. 
the then Mayor ot the City assumed . enter into a 
notarial contract with the New Orleans Water Works 
Company, a copy of which is annexed and printed as ex- 
hibit ** D.”’ 

Thereupon a committee of citizens composed of E. 
Conery, !r., e¢ a/s., instituted judicial proceedings in order 


feet 
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to have the contract, Ordinance No. go09, and Act 56 of 
1884,annulled and set aside on various grounds. The Water 
Works Company and City of New Orleans were made 
defendants. The Company set up a special cetence: the 
City, after excepting, pleaded the general issue. 

Subsequent to this action there was a change 1n the ad- 
ministration of the municipality, and the Common Council 
passed Ordinance No. 3287, Council Series, on Oct. 23, 
1888, directing the City Attorney to amend the pleadings 
of the City, and to join the plaintiffs against the Water 
Works Company. The Ordinance is annexed and printed 
as exhibit ** FE.” 

Thereupon the City petitioned the Court to be permitted 
to file an amended and: supplemental answer. wherein it 
is pleaded: ** That, by the terms of Act No. 33 of the 
E.S. ot 1877, the City is entitled to a supply ot water 
from the New Orleans Water Works Company tree of 
charge, and that the guarantee ot this law to the 
City, securing to it the benefits of tree water, has 
not been and can not be diminished without impairing 
the obligation of contracts, and thereby violating Arti- 
cle 1, Section 10 of the Constitution of the United 
States; and the City now pleads said Article 1, Section 
10, and invokes the benefit thereof, and turther pleads 
said Act No.\33 of 1877, E. S., as a part of this answer. 
That, notwithstanding the premises, the late Council of the 
City on the twenty-third day of September,1884,did unlaw- 
fully pass Ordinance No. gog, C.S., whereby the terms of 
said Act No. 33 were attempted to be frustrated and set 
at naught, to the great detriment and injury of the City 
of New Orleans, and in derogation of the rights of the 
City, and of those of the inhabitants. 

** That in pursuance of said illegal ordinance, the late 
Mayor ot the City entered into an alleged contract with 
the New Orleans Water Works Company Oct. 3.1884, be- 
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tore Jos. D. Taylor, notary, and the said alleged contract 
is null and void: that it is under color of giving torce and 
effect to another Act of the General Assembly of this 
State, to-wit: Act No. 56 of 1884. in direct violation of 
the terms of said Act No. 33. in that it imposes heavy 
and burdensome charges on the City of New Orleans tor 
a supply of water, to be paid said Water Works Company 
contrary to the terms and guarantee of said Act No. 33. 

‘¢ That the alleged contract here referred to, and Ordi- 
nance No. go9, which torms a part of this contract, and 
on which it is based, are a//ra vires. null and void, the 
same being without authority of law, and in direct violation 
of acts of the Legislature Nos. 33 of the extra session ot 
1877, 43 of 1878. 20 of 1882, and 56 of 1884. 

** That in the decision in the cause of The City of New 
Orleans vs. The New Orleans Water Works Company, re- 
ported in the 36th Louisiana Annual Reports at page 432 ¢/ 
seg.. the Supreme Court of Louisiana placed a construction 
and judicial interpretation of said Section 11 of the Act 
No. 33, and that the Supreme Court. in deciding said 
cause, determined the ettect of the legislative contract be- 
tween the Citv of New Orleans and the Water Works 
Company by virtue of said Act No. 33 of 1877. and de- 
clared that the Water Works Company. under and by vir- 
tue of the said contract, has no power to demand or claim 
vr require trom the Citv of New Orleans, in any vear, anv 
sum tor the water supply which it was bound under its 
Charter to furnish to the City. greater than the amount ot 
the City taxes tor that vear. Beg 
* That said Ordinance No. gog is contrary to Acts Nos. 
33 of 1877, and 56 of 1884, and the decree of the Supreme 
Court in said case of the City of New Orleans vs. New 
Orleans Water Works Company, and is in direct violation 
thereof. in this, that it ordaims payment to the Water 


Works Company, of rates extortionately tn excess of the 
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amount ‘ixed by the Legislature, and accepted by said 
Company, under said Section 11, Act 33 of 1877. and the 
decree of the Supreme Court hereinbefore referred to: 
and actually amounting in the year 1885 to $68,340, while 
the taxes of said Company for that year are only $11,352. — 
* * * ‘ 

It is turther pleaded: 

That Ordinance ‘**gog C. S. is an ordinance to carry out 
Act No. 56 of the Acts of 1884.’’ as declared in the 
title to said Ordinance, and that it -violates the Constitu- 
tion ot the State of Louisiana (Art. 57, annexed and 
printed as exhibit ‘*F’’), which deciared that the General 
Assembly shall have no power to release or extinguish. or 
to authorize the extinguishing, in whole or in part, the 
indebtedness, liability, or obligation of any corporation 
or individual to this State, or to any parish or municipal 
corporation therein; and that the ordinance also violates 
Art. 45 of the State Constitution, which declares that the 
General Assembly shall have no power to grant, or to 
authorize any parish or municipal authority to grant any 
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evra CAMnNnwnocantinn +anes ee ov th ncocen of eect ~~ - — PP oe Be cn cca 


Later on an appeal was taken in behalf of the city, but the 
Court dismissed the appeal, holding that the city had been 
considered and treated as plaintiff, and appellee, throughout the 
whole trial. /dward Conery, Jr., et al. vs. The New Orleans 
ater Works Company and the City of New Orleans, 42 La. 
ANN, Yl. 
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dispossess the City of the advantages of the contract with- 
out due process of law, and thereby to impair or to 
destroy the same. 

Other grounds of nullity and illegality were alleged. 
The Water Works Company were duly cited to answer. 
and the decision of the Supreme Court of Louisiana in 
Citv of New Orleans vs. The New Orleans Water Works 
Company was specially pleaded by the City. 

The Court of first instance rendered the tollowing order 
on the application of the City of New Orleans to tile the 
amended and supplemental answer, to wit: **Let this 
amended and supplemental answer be filed as praved for. 
and the original pleadings herein amended accordingly.” 

The Water Works Company answered under protest. 

The case hereupon progressed to trial, and there was 
judgment of the interior Courtin favor of the committee ot 
citizens, EF. Conery, Jr., cf a/s., the original plaintiffs, 
and against the City of New Orleans and the New Or- 
leans Water Works Company, declaring Ordinance 9go9g, 
and the contract between the City and the Company an- 
nulled, and torever enjoining the City from paving any- 
thing thereunder. 

As this judgment of the Civil District Court tor the Par- 
ish ot Orleans was tn accordance with the peution and 
prayer of the City of New Orleans in its amended and 
supplemental answer, the City did not appeal® The only 
party who telt aggrieved wasthe Water Works Company, 
and it alone appealed to the Supreme Court of the State. 
The committee of citizens and the City of New Onreans, 
who necessarily became identified atter the tling of the 
amended and supplemental answer by the City, therebs 
became appellees in the Supreme Court of Louisiana. 

The judgment of the lower Court was revérsed by the 
Supreme Court of the State. Act No. 56 of 1884, Ordi- 
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nance No. gog, and the contract thereunder were declared 
legal and valid and binding on the City of New Orleans. 

In its opinion, the majority of the Court held, that the 
City. under its police power, as set forth in its Char- 
ter, regardless ot Act 56 of 1884, and in disregard o¢ the 
contract rights contained in Section 11, ot Act 33 of 1877, 
as determined in and vested by the final decision of the 
Supreme Court of Louisiana in the case ot City of New 
Orleans vs. New Orleans Water Works Company. 36 An.p. 
436, had the right to pass Ordinance gog and to make the 
contract entered into thereunder. A decision was thus 
rendered by the Court which deprived the City of its prop- 
erty rights in and toa contract, and in and to a final judg- 
ment in ifs favor, and setting aside and impairing the obli- 
gations of the contract, and in favor ot the validity of the 
State statute and the authority of the Council exercised 
under the State, where the validity and authority of the 
statutes, ordinance, and contract are drawn in question. 
The efteet is to deprive the City of New Orleans of 
property without due process of law, and the judgment ts 
repugnant to Article 1, Section ro, of the Constitution ot 
the United States. The law authorizing Ordinance 9gog 
and the ordinance itself are alleged by the City to be 
ultra vires, null and void. See exhibit annexed and 
printed as **G,” for Section 7 of the Charter of the City 
of New Orleans, adopted June 22. 1882. 

Thereupon the City of New Orleans, and Joseph A. 
Shakespeare, Mayor of the City, and entitled under the 
jurisprudence of the State in his capacity of chiet magis- 
trate to test before the courts the legislation of City ordi- 
nances, and E. Conery, Jr., e/ a/s. applied for and ob- 
tained writs of error from this Court to the Supreme Court 
of Louisiana. 

Genots, Mayor, elc.. vs. Lockett et al., 13 La. PR. 545. 


The motion of the New Orleans Water Works Company 
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to dismiss, now under consideration in this Court, is based 
upon the allegation that there is no federal question in- 
volved, and that the Court is consequently without juris- 
diction. Without advancing further in discussion, the fore- 
going statement of the facts ot the case must, it is sub- 
mitted, defeat the motion. 

The judgment of the Supreme Court of Louisiana be- 
came final Nov. 18, 1889. On the 26th day ot November, 
at the last meeting ot the City Councilin the month, and at 
the meeting at which all financial ordinances are presented 
on their first reading, the bill of the New Orleans Water 
Works Company was presented, read and reterred to the 
proper authority for examination. 

On the tweltth day of December, the second meeting 
after its introduction, the ordinance was read in contormity 
with law a second time and finally passed. The Mayor's 
signature was thereupon aflixed to it and the Water Works 
Company enabled to obtain its noney trom the City treas- 
ury, Where it has had positive assurance and knowledge 
that it has been lying since the issuance of the in- 
junction by the lower Court as being set apart by actual 
appropriation in the annual budget. There never has been 
at any Ume,or in any manner, any attempt on the part ot 
the City to hold this money in the treasury by virtue ot the 
writ of error-issued herein. No claim has ever been set 
up to the effect that the writ operated as a supersedeas. 
The Council was advised in writing to the contrary, and 
the letter of advice was published in the newspapers. 
These are tacts which, while they may not appear in the 
Record, are recited simply tor the purpose of showing that 
the Water Works Company is not now suffering pecu- 
niarily, and never has suffered, on account of the writ here- 
in; and also tor the purpose of showing, that the City ot 
New Orleans is abundantly able, willing, and anxious to 
discharge its contractual obligations to the Company. It is 
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to this end that application is made to this Court to deter- 
mine the same. The City of New Orleans now comes into 
Court. with conscious rectitude, and with clean hands. 


; 


ASSIGNMENT OF ERRORS. 


In the petition tor the writ of error, filed November 18, 
1888 (T. R. page 196), errors were, it 1s believed, duly 
assivned. They therefore come up to this Court with the 
record itself. To the end, however, that all errors ap- 
pealed trom, mav be brought to the knowledge of fhe 
Court, through the brief, an assignment is now here made. 


FIRST ERROR, 


The City of New Orleans having set up in its amended 
and supplemental answer, or pleading, and it having been 
duly shown, that the City has a right to a supply of water 
from the New Orleans Water Works Company, tree ot 
charge, under and by virtue of the terms of, Section 11 of 
Act No. 33 of the Extra Session of 1877, of the Legisla- 
ture of Louisiana: and that Section 11 of said Act right- 
fully constitutes, and has the force and effect of a contract 
entered into between the State of Louisiana and the New 
Orleans Water Works Company, and whereby the City of 
New Orleans is, under Article 1, Section 10, of the Con- 
stitution of the United States, and under Articles 45 and 
57 of the Constitution of the State of Louisiana, secured 
in the supply of free water for the uses of the City, the 
Supreme Court of Louisiana, notwithstanding, denied the 
right asserted by the City, and pronounced against the 
validity of the contract, and in favor of the validity of Act 
56 of the Acts of the General Assembly of Louisiana, of 
1884, in violation of Articles 45 and 57 of the Constitution 
of Louisiana, and Article 1, Section ro, of the Constitu- 
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tion of the United States, attempted to impair and annul 


the contract. ‘Chis was error. 


SECOND ERROR. 


The City of New Orleans having set up in its said 
amended and supplemental answer, or pleading, and it 
having been duly shown that the said contract, under 
Section 11, Art. 33 of the Extra Session of 1577, has re- 
ceived judicial interpretation and sanction, and is legal, 
valid and binding as finally determined by the Supreme 
Court of the State of Louisiana in the case ot the City of 
New Orleans vs. The New Orleans Water Works. Co.. 
No. g007 ot the docket of said Court,and reported in 36 
Louisiana Annual Reports, p. 432. ¢/ seg., and the City, 
for greater certainty, having pleaded the opinion of the 
Court, the Supreme Court proceeded, notwithstanding, 
to deny the etfect of the same to be a judicial interpreta- 
tion and sanction of said contract. This was error. 


THIRD ERROR. 


The City ef New Orleans having set up in its said 
amended and supplemental answer, or pleading, and it hav- 
ing been duly shown, that while said Section 11 of Act 33 
of 1877 constitutes a contract, between the New Orleans 
Water Works Company and the State of Louisiana, and 
while the same contains a stipulation in favor of the city, 
and providing tor a supply of water to it free of charge, 
alater act ot the Legislature of Louisiana, Ve. 56 of 
the acts of 1884, and a certain ordinance of the City of 
New Orleans, .Vo. yog, C’. S.. approved September 23, 
1884, and a cerfain contract, entered into thereunder, 
between the City of New Orleans and the New Orleans 
Water Works Company, before Joseph D. Taylor, No- 
tarv Public, did attempt to diminish and impair the obli- 
gations of the contract existing under and by virtue of 
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Act 33 of 1877, and under and by virtue of Articles 45 and 
57 of the Constitution of the State of Louisiana, and there- 
by violated Article 1, Section 10 of the Constitution of the’ 
United States; and the city having specially pleaded 
said section, and said articles, and invoked the benefits 
of the same, and having prayed, that Act 56 ot 1884, Or- 
dinance No. gog, C. S., and the contract made thereunder 
be declared illegal, null and void, the Supreme Court of 
Louisiana notwithstanding denied the prayer, and_ pro- 
nounced in tavor of said unconstitutional Act 56 of 1884, 
and said illegal Ordinance No. gog, and said illegal con- 
tract. This was error. 


FOURTH ERROR, 

That the City of New Orleans having set up in its 
amended and supplemental answer, or pleading, and hav- 
ing duly shown, that Act 56 of the Acts of the Legis- 
lature of Louisiana of 1884 is violative of Article 45 ot 
the Constitution of Louisiana, which declares that *: the 
‘* General Assembly of Louisiana shall have no power to 
‘* grant or authorize any parish or municipal authority to 
‘grant any extra compensation, tee or allowance to a 
** public oflicer, agent, servant or coniraclor;”* and to 
Article §7 of the Constitution, which declares that ** the 
** General Assembly shall have no power to release or 
‘* extinguish, or to authorize the releasing, ‘27 whole or in 
** part, ot the indebtedness or (adbi/i/y of any corporation 
** to this State or any parish or any municipal corporation 
‘*thereot;"” and, that said Act 56 did not, and could not 
impair the rights of the City, to free water, secured to it 
under Section 11 of Act 33 of the Extra Session of 1877, 
under said Articles 45 and 57 of the Constitution of Louis- 
lana, and under Section 10, Article 1, of the Constitution 
of the United States. The Supreme Court of Louisiana, 
however, notwithstanding, found and pronounced against 
the City. This was error. 


we 
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FIFTILT ERROR. 


That the City of New Orleans, having set up in its 
amended and supplemental answer, or pleading Article 46 
of the Constitution of the State of Louisiana of 1879, 
which declares that ** the General Assembly shall not pass 
‘*any local or special law creating corporations, amending, 
‘‘ renewing, extending or exp/a‘umng the charter thereof, ”” 
and it having been duly shown that Act 56 of 1884 was 
virtual'y an amendment or alteration of the charter of the 
New Orleans Water Works Company, as set forth in Act 33 
of the Acts of the Legislature of Louisiana of 1877, and 
which, if allowed, would divest the rights of the city under 
Section 11 of that Act, and in violation of Articles 45 and 
57 of the Constitution of Louisiana, and of Article 1, Sec- 
tion 10, of the Constitution of the United States, and that 
there would thus be effected divestiture of the rights of 
the city. 

The Supreme Court of Leuisiana, however, notwith- 
standing, found to the contrary and sustained Act 56 of 
1884, and pronounced against the City. This was error. 


SIXTH ERROR, 


That the City, having set up in its supplemental and 
amended answer, or pleading Article 235 of the 
Constitution of the State of 1879, which declares that, 
‘¢ the General Assembly shall not remit the forfeiture of 
‘* the charter of any corporation now existing, or renew, 
‘* alter, or amend the same. nor pass any law tor the ben- 
‘‘ efit of said corporation, except on the condition that 
‘* said corporation shall thereupon hold its charter sub- 
‘* ject to the provisions of the Constitution,’’ and it having 
been shown that the Water Works Company has never 
accepted this act, but has, on the contrary, declined to 
accept it, and that even if Act §6 of 1884 is not violative 
of Articles 45 and 57 of the Constitution of Louisiana, 
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and of Article 1, Section 10, of the Constitution of the 
United States, said Act No. 56 is for the reason assigned 
not available to the New Orleans Water Works Company. 

ry3 


he Supreme Court, however, notwithstanding, found 
and pronounced against the City. This was error. 


SEVENTIT ERROR. 


That the City of New Orleans having set up in its sup- 
plemental and amended answer, or pleading, and it 
having been duly shown, even if Act 56 of 1884 1s con- 
stitutional, that Ordinance gog C. S., of the City ot New 
Orleans, and the pretended contract ot September 23, 
1884, entered into by the City and the New Orleans 
Water Works Company, are afra vires; and that the 
so-called contract amounts, practically speaking, to an 
annual gift from the City of $45,000 tor water for the pub- 
lic purposes of the municipality, in violation of Section 
11 of Act 33 of 1877, Extra Session, whereunder the 
water belongs to the City free of charge, and in violation 
of Articlés 45 and 57 of the Constitution of Louisiana, 
and of Art. 1, Section 10, of the Constitution of the 
United States. The Supreme Court of Louisiana, how- 
ever, notwithstanding, found and pronounced against the 
City. This was error. 


EIGHTH ERROR. 


The City of New Orleans, having set up in its supple- 
mental and amended answer, or pleading, the decision of 
the Supreme Court of Louisiana, upon and finally deter- 
mining the rights of the respective parties in said suit, 
City of New Orleans vs. The New Orleans Water Works 
Company, No. g0o7 of the Docket of the Court, 36 Za. 
An. Reports, p. 432, et seq., the parties to said sat, and 
to the present su7/, being the same. 

The City claimed said judgment to belong to it, and to 
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be its property. The City claims now that the same can 
not be divested without due process of law. and that said 
Act 56 of the Gereral Assembly of Louisiana of 1884, 
and said Ordinance gog, C..3., and the contract made 
thereunder, would operate divestiture of petitioner's prop- 
erty, and the destruction of said judgment, No. goo7. in 
violation of Article § of the Amendments of the Consti- 
tution of the United States. The City claims under said 
Articie and invokes the benefit of the same. 

The Supreme Court of Louisiana, notwithstanding, 
however, found and pronounced against the City. This 
was error. : 
ARGUMENT. 

Nov. 2, 1885, E. Conery. Jr., c/ a/s., residents of New 
Orleans, alleging themselves to be taxpayers to the 
City in‘a sum exceeding $10,000, brought suit against 
the City and the New Orleans Water Works Company, to 
restrain the execution of the contract entered into before 
Joseph D. ‘laylor, City Notary, between the Citv and said 
Water Works Company, Oct. 3, 1884 and to prevent the 
Council of the City from making any appropriation out of 
the public treasury in furtherance of the contract and of 
Ordinance No. gog, C. S., approved Sept. 26, 1884, 
authorizing it; and further asking that the contract and 
Ordinance in question be declared null and void. 

The petition charges as the ground of nullity, that the 
contract and Ordinance here referred to are in express 
violation of the terms of the charter of the Water Works 
Company, and are w/(ra vires, unconstitutional, and there- 
fore null and void. ‘The petition sets forth at length the 
causes or reasons of the illegality and nullity by it pro- 
pounded. These are all included, as well as enlarged 
upon, in the supplemental answer of the City. 

May 27, 1887, the City appeared for the purpose of fil- 
ing its answer, and pleaded the same as follows, to wit: 

‘*And now comes Walter H. Rogers, City Attorney for 
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the City of New Orleans and for and in behait of the 
City of New Orleans and all of the defendants except the 
New Orleans Water Works Company. and reserving all 
and singular the exceptions hereinbefore pleaded herein, 
and in no manner waiving the same, for answer to the said 
plaintiffs’ petition denies all and singular the allegations 
therein contained in manner and form,as the same are set 
forth and contained in said petition and prays judgment 
against the said plaintiffs’ demand with costs.’’ 
(Signed ) W. II. Rocers, 
City Allorney. 


A new City administration having been elected by the 
people, came into power Monday April 23, 1888; and the 
Council thereunder, having so instructed the City Attorney, 


selected by themselves, by Ordinance No. 3287, approved 


Oct. 26, 1885 (a copy of which is annexed hereto, 
printed exhibit I1), an amended and supplemental answer 
(not ¢xtervention ), leave of the Court being first had and 
obtained, was filed setting forth the binding force and effect 
ot the charter of the Water Works Company as interpreted 
by the Supreme Court in the case of City of New Orleans 
vs. the Water Works Company, 36 An. 432, averring 
the invalidity and nullity of Ordinance No. gog, and 
of the contract entered into thereunder between the 
former City administration, on behalf of the City, and the 
Water Works Company on various grounds: and among 
others, those especially charging that said Ordinance enact- 
ed under the present City charter of New Orleans, and be- 
ing Act. No. 200f the session of the Legislature of 1882, or 
under Act No. 56 of 1884, together with said acts, if they 
permitted such an Ordinance, were in violation of Article 
I, Section 10, of the Constitution of the United States, and 
in effect, deprived the City of New Orleans of her prop- 
erty in and to the contract contained in Section 11 of Act 
33 of 1877. and of its rights in ‘and to the judgment in its 
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favor in the case of City of New Orleans vs. New Orleans 
Water Works Company, 36 An. R. 432, without due pro- 
cess of law. ) 

To say that the City had an ex parte order from the 
judge to file its amended and supplemental answer, is 
only to say that the City proceeded legally and in due 
form. The Code of Practice of Louisiana, Arts. 419 and 
420, provides that, after issue joined, the plaintitf may, 
welh the leave of the Court, amend his original petition. 
* * * ‘The defendant may then amend his answer. 

On application by the City to the Civil District Court 
in this case, the following order was issued: Let 
this amended and supplemental answer be filed as prayed 
for, and the original pleadings herein amended accord- 
ingly. 

(Signed ) F. A. Monroe, Fudge. 

New Orleans, Nov. 2, 1888. 

‘An amendment to the petition once allowed forms 
‘* part of the pleadings, and plaintiffs’ demand is precisely 
‘what it would have been had the original and amended 
** petition been filed at the same time; so that the Court 
‘‘must decide on both, and can fot give judgment on 
‘*one only.” 

Hennen’s Digest, verdo Pleadings IX, par. 2, p. 1182. 

Lanusse vs. Massicot, 3 Martin’s (La.) Reports, p. 41. 

King vs, Wartelle, 14 Annual (La.) Reports, p. 750, 

The plea of detendant in error, that the City was judi- 
cially estopped from changing iis position and joining E. 
Conery, Jr., cé aés., the original plaintiffs in this cause, if 
allowed, would virtually hold ‘the City responsible for all 
of the errors its officers might commit. Under such a 
view the City would be disabled from attacking any of 
the contracts entered into by its officers, except for fraud, 
and would be firmly bound thereby, and by all pleadings, 
however erroneous, filed by its representatives. But this 
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is contrary to the settled jurisprudence of the State, to the 
law as laid down by the text writers, and to repeated de- 
cisions in this Court. ‘ 

In Municipality No. 2 vs. New Orleans Cotton Press, 
18 La. Reports, p. 274, Judge Martin said: 

‘+ Corporations in the civil law are considered as in a 
‘* continual state of pupilage; and their administrators as 
‘the tutors of minors. Until very lately minors were en- 
‘*titled to relief in all cases in, which they could show 
‘*that a proper defence had not been made-tor them. It is 
‘*not very clear that tite same right does notexist in favor 
‘fot a corporation whose interests have been neglected by 
‘*its administrators. IN THOSE CASES THE Ciry MIGHT 
‘SHAVE SACRIFICED ITS OWN RIGHT, BUT NOT THAT OF THE 
‘* PUBLIC. ~ 

[In Mit/audon vs. the First Municipality of New Or- 
feans, ¥ An. R. 215, where the evidence in the Record 
showed that much more important evidence existed, and 
was actually before the Court and within the power of the 
First Municipality, Chiet Justice Eustis said : 

** Those charged with the government of this munici- 
‘*pality and with the management of its important con- 
‘* cerns are not the parties in interest in this suit; itis the 
‘*taxpaying inhabitants who are to be affected by its re- 
‘*sult. Were the former alone concerned, we should be 
‘* justified in leaving them to the consequences of their 
‘‘own acts; but we can not consent to adjudicate finally on 
-‘*the right of the latterin a case presented to us as this is.’’ 

In Delabigarre vs. Second Municipality, 3 An. 235, 
236, where it was urged on behalf of the plaintiff that 
there was no danger of eviction, because a certain judg- 
ment on Gravier’s case formed res judicata between the 
plaintiff and the municipality, Justice Rost said: 

‘*One of the essential requisites to maintain the excep- 
‘tion res judicata is, ul sit cadem causa petend?. The 
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* City, in Gravier s case, did not set up title to the bat- 
‘ture, but claimed it exclusively as a /ocus pudlreus, 
‘‘under a dedication by Gravier, and the use of the pub- 
‘lic ever since the establishment of faubourg St. Mary. 
‘* The plea now made presupposes the issue to be the 
‘‘same in this suit. It waives, thercfore, the exception 
‘© in the brief, that the defendants, having set up title ta 
‘¢ themselves, are bound by that plea, and can not change 
‘“the nature of their defence. In conformity with 
‘the views expressed in the case of J////audon vs. Firs 
* Municipality of New Orleans (1 An. 215), we would 
** notin any case of which we have the control be dis- 
6 posed to hold the corporation responsible tor the errors 
‘* of their agents in pleading or in detending suits: but 
‘*here the very ground assumed by the plaintitis waives 
‘an informality which might as well perhaps not have 
‘been alleged, as the plaintiff herselt had committed 
‘* errors in her pleadings which she rectified in the sup- 
‘+ plemental petition.”’ 

In Brown vs. Police Fury of Madison, 4 An. 181, 
where the question of law presented was whether the 
plaintift was bound to discuss the land upon which a cer- 
tain levy has been made, betore he could proceed against 
the parish. and the Court found that under the act of 29 
the land was directly liable to the plaintiff, and that if he 
resorted to his remedy, the land would have been pur- 
chased by the Police Jury for a sum sufficient to pay him, 
and the privilege which he had would have thus inured to 
their benefit; Justice Rost said: ** We think they can not 
‘* be deprived of this right. [tis urged that the detend- 


‘ants have alleged in their answer, that the remedies 
‘* secured to plaintitt by law were lost in consequence ot 


‘¢ the acts and omissions ot their oflicer, and that, under 
‘‘ this judicial admission, the plainuft could proceed 


‘¢ directly against the parish, as was done in the case of 
‘© Newcomb vs. Police Fury, etc., 4 Rob. 233. 
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‘The defence ot the Police Jury was perhaps ill 
‘advised. But the plaintiff has proved that it was 
‘* unfounded, and that all the formalities required had 
‘been complied with. Considering that the Police Jury 
‘* are nominal defendants, and that it is the taxpayers of 
‘* the parish who are to be atfected by our decision, we 
‘¢ can not hold them to allegations made in error by their 
‘¢ agents. Millaudon vs. First Municipality, 1 An, 215." 

In Benham vs. Parish of Carroll, 28 An. 343, suit 

had been instituted upon several parish warrants of the 
parish of Carroll, and the parish, through the District 
Attorney, answered, denying any indebtedness to plaintiff 
as set forth, and averring that the warrants sued on were 
issued without authority of law, and it was set up, that if 
the Police Jury had contracted any debt in favor of plain- 
tiff or any former holder of the warrants, the parish was 
not bound, because the defendants creating the debt did 
not provide the means of paying the same; that no con- 
sideration for said warrants inured the parish, and that 
they were procured by traudulent combination between 
the plaintiff and the majority of the Police Jury. There 
was a judgment im favor of the plaintiff, and the parish 
appealed. Afterward a motion was made to dismiss the 
appeal, among other grounds, because the judgment was 
confessed in the lower Court by defendants. 
Justice Howell said: ** There is in the Record an ordi- 
nance of the Police Jury, purporting to have been 
adopted after the institution of this suit, and after the 
‘* defence was set up, and confessing judgment in this 
‘* suit for the amount claimed. 
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‘¢ If the Police Jury were without authority to issue the. 
‘* warrant sued on, they were without authority to bind 
the parish by confessing judgment for their amount. 
Such action would be taking advantage of illegal or 
usurped authority, which courts of justice can not sanc- 
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“tion. The lower Court seems not to have regarded the 
‘* alleged contession. The motion is denied.” 

In Marchand ws. Noyes et al., 33 An. 884, where the 
plaintiff having recovered a final judgment against the 
Mississippi and Mexican Gult Ship Canal Company, 
issued a f#. fa. and served garnishment process with inter- 
rogatories upon the Citv of New Orleans, and the inter- 
rogatories were taken for contessed, and it was shown 
that through some accident or inadvertence the maiter had 
escaped the attention of the Mayor, the Supreme Court 
ruled, that it was clearly within the power of the Court 
below, in the exercise of a sound discretion, to set aside 
judgment before signature, and grant a new trial. Jus- 
tice Fenner said : 

‘We think, in the present case, its discretion was 
‘+ soundly exercised for the reason assigned by the judge, 
‘*that a municipal corporation should not be made to 
‘suffer for the unintentional negiect of an officer, like 
‘the Mayor. overwhelmed with a multiplicity of public 
‘* duties.” 

In the learned work ot 2gelow on Estoppel, Fourth 
Edition, p- 530s where that writer discusses the right ot 
a corporation to deny the acts which it has assumed to 
do, he goes on to say: 

‘The more important question is, when, if at all, may 
‘a corporation repudiate its undertaking by alleging 
‘that the undertaking was without its powers 7 Great 
‘*contusion among the earlier authorities will be found 
‘Sin the answer given to this question, nor are the recent 
‘Scases In pertect harmony. It. appears, however, to be 
‘agreed by the better authorities of the present ume, 
‘that ait the actundertaken was in or ot itsell a#//ra vires 
‘of the corporation, no act of the body will have the et- 
‘fect to estop it, to allege its want of power to do what 


‘was undertaken. The powers of the ordinary corpo- 
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‘* This we have always held. If the power exists in the 
‘¢ municipality, the dona fide holder is protected against 
‘* mere irregularities in the manner of its execution, but it 
‘there is a want of power, no legal liability can be 


a 
¢ 


created.” 

So in Northern Bank of Toledo vs. Porter Township, 
Trustees, 110 U.S., p. 612, it was decided by the Supreme 
Court, that a township is not estopped trom show!ng that a 
corporation is without legislative authority to issue bonds, 
and this, notwithstanding payment ot interest by it upon 
the same tor years. 

The Court said: ‘* The tundamental proposition 
‘© advanced in behalf of plaintiff is, that immediately 
** upon the passage of the act of March 21, 1850, Porter 
‘* Township was vested with power to make a subscription 
‘* to the stock of the Company, that the non-authorization 
‘* of the commissioners, by a vote of the electors, to make 
‘* a county subscription, was only a-condition precedent 
‘*to the exercise of that power; consequently, that the 
‘* township is estopped by the recitals in the bonds, and 
‘its acquiescence fora series of years, as evidenced by 
‘* payments of interest, to rely upon the non-fullilment ot 
‘*that condition. In this construction of the acts in 
‘* question we are unable to concur.”’ 

The principles and doctrine which underlie the decisions. 
here referred to are derived from the best and purest 
sources. The Roman civil law is the basis of the juris- 
prudence of the State of Louisiana, and they are traceable 
to the text itself of that law. 

A city is not bound by the loans of its agents, except 
those loans have enured to the city’s advantage. 

Civitas mulur datione obligare potest si ad utilitatem 
cjus pecunia verse sunt: alioguid rpsi soli gui con- 
lraxerunt, non crvilas, tenebuniur. .. 27 tt. ad municip. 
Officers of the municipality are merely ad rempublicam 
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administrandam. Bechard Droit Civil Municipal, p. 306. 
The obligations of a city are not those of its agents, but 
those of the community. Id. qua sup. 

In the Roman law of municipalities, want of authoriza- 
tion is a matter of public law, and may be set up by the 
municipality at any time, and in France, even in the Court 
of Cassation, by the municipality which may have been 
sacrificed. Fauchet Code des Municipalities, Vol. Il, p. 
$5. ** Les Communes,”’ says Fauchet, ** sont asssimila- 
‘+ bles aux mineurs quanta leurs engagements soit con- 
‘* tractuelles, soit judiciaires.””  Fauchet. p. go. 

In Peake vs. New Orleans, 139 U.S... p. 359, a case to 
which long: consideration was given, this Court, it is be- 
lieved, made direct application of the doctrine in question, 
to ihe corporation ot the City of New Orleans. Said the 
Court, speaking through Mr. Justice Brewer: ** It must 
‘* be borne in mind that a city is not like a private indi- 
‘+ viduai, with absolute freedom of contract aod donation. 
‘+ Itis simply the representative of the citizens and _ tax- 
‘¢ pavers, a trustee tor their interests: it has no general 
‘* powers of donation, and its contribution to a tund can 
‘* never be considered as a donation when there is an in- 
‘¢ debtedness to that tund to be discharged.”’ 

It appears, it is submitted, from the reasoning and trom 
the authorities which have now been laid before the Court, 
that the City of New Orleans (if it can be shown that 
Ordinance No. gog. C. S.. adopted and approved under 
the late City Administration, and the contract: betore 
Joseph D. Taylor, of date Oct. 3. 1884, are bevond the 
powers of the municipality) is not in law bound by the 
ordinance and contract, and if the pleading tiled in behalf 
of the Citv, in the time of the administration, which has 
been reterred to, imports any admissions, that the City is 
relievable from all effects of the same, and completely re- 
_ Instated in its capacity as a liugant by the erder rendered 
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by the Civil District Court, on the occasion. of the filing 

by the City of the amended and supplemental answer. 

The rule of practice in the State of Louisiana is clear 
and familiar. Amendments may be allowed at any stage 
of the cause for the furtherance of justice. They are re- 
ducible to no certain rule, and must be leit to the sound 
discretion ot the Court. The true principle ts, that an 
amendment should or should not be permitted to be made, 
as it would best tend to the furtherance of justice. 

It this conclusion be correct, the right to amend and 
supplement its pleadings in this case belongs clearly to the 
City of New Orleans, and was properly exercised. The 
amendment must therefore stand, and the evidence offered 
by the City be admitted thereunder. If, indeed, to take 
this position involves error, then is the City reduced to a 
condition which would be deplorabie. Its interest and 
welfare must be constantly, if not, at least, very often im- 
periled. But this can not be, nor has it ever been under- 
stood to be the case, nor to accord with the law and 
practice of the Courts of Louisiana. 

Apart, however, trom this view, it is submitted, that it 
was tor the Court below to say when the supplemental and 
amended answer in question was tendered, whether it was 
allowable. Tlaving permitted it at that time, and con- 
sented to the amendment as therein prayed for, retorma- 
tion of the pleadings was accomplished and is now com- 
plete; nor can the action of the court be now recalled. 
The act sought to be disputed is over and can not be 
undone. 

JURISDICTION OF THE COURT TO REVIEW THE CASE, AND 
UNCONSTITUTIONALITY OF THE CONTENTION OF DE- 
FENDANT IN) ERROR. 

Having endeavored to establish, that the City of New 
Orleans was properly betore the Court below, as plaintiff 


on the trial ot this cause, it now becomes necessary to 
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show that this Court has jurisdiction to review the judg- 
ment of the Supreme Court of Louisiana. 
As has been indicated already, one of the allegations in 
“i the amended and supplemental answer of the City is that 
Ordinance 909 and the contract thereunder are in viola- 
tion of the terms of the contract entered into by the State 
- of Louisiana and the Water Works Company, for the use 
and benefit ot the Citv of New Orleans, and as contained 
in Section 11 of act No. 33 of 1877. ‘The City stood in 
form and manner upon the contract, and proceeded to in- 
voke the Federal Constitution, Article 1, Section 10, in its 
aid and for its protection. 

Successive Constitutions of the State of Louisiana have 
made of New Orleans, and her first-Judges have found in 
the City a permanent functionary of Government. 

Hlennen’s Dig. Vol 2, p. o70. Verbis New Orleans, 11. : 
C’., Wo. 7. 

Justice Rost in Ageerion vs. Municipality, 1 An. PR. 
437, declares that the Citv is entitled to peculiar powers 

. and privileges; and the Supreme Court of the United 
States. speaking by Justice Field.in UWurled States vs. 
New Orleans, 98 U.S., p. 393. has correctly observed 
that the powers of the City authorities are unusually en- 
larved. 

The City is a political corporation, recognized in the 
Constitution, but chartered by the Legislature. Among 


e other privileges granted, it is given the right to pass 
| ordinances. In pursuance hereot tt adopted Ordinance is 
a 909 in the forms prescribed in the charter, and either by 


virtue of the charter, or in supposed contormity with Act 
No. 56 of 1884, Ordinance No. gog has the effect of an 
enactment of the Legislature. Moderick vs. Whitsen, 4 
N.). S. Reports 112. 

As has been seen, the amended and supplemental 
answer of the City of New Orleans, set up and tormall 
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pleaded a valid and subsisting contract entered into be- 
tween the State and the Water Works Company, for the 
benetit of the inhabitants of the City; Thatthe late Mayor 
of the City and the Water Works Company, had attempted 
to enter into a different and more onerous contract than 
the one made by the State with the Company, and to bind 
the city under the contract; That the Mayor had acted 
under an illegal, null, and void ordinance, No. gog, and 
that the action of the City Council and the Mayor was 
ultre vires, null, and void, and did not and could not 
bind the City and deprive it of its contractual and judi- 
cially determined rights under Section 11 of Act 33 of 1877, 
and the judgment of the Supreme Court of Louisiana in 
the case of Cvty of wWew Orleans vs. The New Orleans 
Water Works Company, 36 An. R. 432. 

‘The etfort todo this on the part of the legislative de- 
partment of the City Government Is an evident attempt to 
deprive the citizens ot New Orleans of their property in 
said contract without due process of law; and is conse- 
quently violative of Article 14, Section 1,0f the amend- 
ments to the Constitution of the United States. 

In its pleadings in the present suit, the Statutes, the 
Ordinance, and the authority in question, and any and all 
Statutes authorizing said Ordinance and Contract, the City 
alleges to be invalid, on the ground, among others, of their 
being repugnant to the Constitution of the United States, 
Art. 1, Section 10. Now, the decision rendered by the 
Supreme Court ot Louisiana, to which error is attributed, 
is in tavor of their validity. and furthermore, that decision 
deprives the City of its rights in and to the contract of 
1877. and of a tormer judgment rendered by the same 
Court in its tavor. 

The Court in its decision says: ‘The City of New 
“ Orleans, by virtue of her inherent police powers, then had 
‘Sa right to contract with reference to a water supply for 


* * ¥* 


‘*the public health and to extinguish fires. 
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‘*In making the contract now attacked, did the City ot 
‘¢ New Orleans exceed any limitation placed upon her in 
‘‘the exercise of her police powers? Her Charter is silent 
‘‘as to restrictions. In it there is no regulation of any 
‘‘price as to the water to be supplied, nor is there any 
‘‘restriction as to the quantity oer the character of the 
‘‘water. Act 56 of 1884 authorizes the City to contract 
‘¢for either clear or filtered water, and gives the City full 
‘¢ discretion asto price and conditions. * * * 

‘¢In the instant case, the City of New Orleans had full 
‘* power to contract, without restraint as to price, quality 
‘‘or kind of water. * * * 

‘* The City, like a person, having the power to do so, 
‘*can alter, change, or abrogate her contracts with the 
‘* consent of the other contracting party. “ * * 

‘* We are of opinion that independent of any statutory 
‘* provision subsequently enacted, authorizing the City to 
‘*contract for her water supply, that she had the full and 
‘plenary power to do so under the provisions of her 
‘ca, ~ * 


‘*We conclude that Act 56 of 1884 does not violate the 
‘¢ Constitution of the State, and that Ordinance No. gog, 
‘* passed by the City Council in pursuance of said act, ¢s a 
‘svalid ordinance, and that the contract made between the 
‘¢City of New Orleans and the Water Works Company 
‘*in pursuance of the power vested in said City by its 
‘* present Charter and said Act 56 of 1884, and said ordi- 
‘*nance, dated Oct. 3, 1884, and passed betore J. D. 
‘* Taylor. notary public, on said day, is a legal and valid 
‘* contract.” 

The jurisdiction of thisCourt has been already established 
by the pleadings and by the decision of the Supreme Court 
of Louisiana just quoted from. The allegation of the City to 
the effect that Ordinance No. 909 passed by authority of 
the State, and the State statutes authorizing the passage of 
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the same, impaired the obligation of the contract entered 
into between the State and the Water Works Company, for 
the benetit of the City, as evidenced by Section 11 of Act 
33 of 1877 is too clear, it is submitted, for serious doubt. 

The other allegation of the city is that the said statutes 
and ordinances are w//ra vires, null and void. It results 
necessarily that the citizens of New Orleans are deprived 
of their property without due process of law. The decision 
of the Supreme Court of Louisiana takes trom and dis- 
possesses the City of the benefits of its contract, andof its 
rights under the final judgment in its tavor in City vs. New 
Orleans Water Works Company, 36 An. 432. 

The officers of the City, it is submitted, are not at all in 
the case of persons acting individually. They differ from 
such persons in many ways. ‘To mention none other, 
they act in a fiduciary Capacity, and they can only act in 
the manner and concerning those matters indicated in the 
law which authorizes them to act. Under the State Con- 
stitution of 1879, the Legislature itself, apart from every 
other consideration, 1s expressly disabledfrom authorizing 
a municipality. under color of contracting, to diminish the 
obligations of any contractor. 

Concerning the matters involved in the instant case, the 
State Legislature had, in 1877, exercised power to con- 
tract with the Water Works Company, and taken that 
power away from the City of New Orleans. The Legis- 
lature themselves made a contract with the Company. 
The City, therefore, was expressly deprived, it is believed, 
under its then existing Charter, and is deprived under its 
present Charter (Act No. 20 of 1882, see exhibit ‘*G.’’) 
‘¢from altering, changing or abrogating her contract with 
‘¢the consent of the other contracting party.’’ It is sub- 
mitted, accordingly, that the Supreme Court of Louisiana 
fell into manifest error in making the ruling under con- 
sideration ; and witen it decreed the ralidity of the con- 
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tract in question, and that of Ordinance 909, and that of 
the State Statutes authorizing the same: and it is further 
submitted, that the effect of this decision of the Court is 
to deprive the citizens of New Orleans of their property 
by finally enforcing the illegal State and municipal legis- 
lation involved. 

In addition to the illegality and nullity, which-are thus 
made apparent, it is to be observed that the ordinance 
complained of is null and void, because, in point of fact, 
as well as of law, the City Charter, Act 20 of 1882, con- 
fers no authority on the Council to abrogate the contract 
made by the State with the Water Works Company. The 
Charter 13 absolutely silent on the subject, and so long as 
the New Orleans Water Works Companv is in operation, 
the contract in question can not be interfered with, with- 
out the special consent of the State, as one of the parties 
thereto. 

The State of Louisiana did not, by Act 56 of 1884, 
and she could not give her consent to the City of New 
Orleans to ** alter, change or abrogate her contract, with 
the consent of the Water Works Company,” for the re- 
son that Article 57 of the Constitution of 1879 provides: 
‘¢ The General Assembly shall have no power to release 
or extinguish, in whole or in part, the indebtedness, lia- 
bility, or obligation of any corporation or individual, to 
this State, or to any parish or municrpal corporation 
thereim.”” 

To argue then, as is done tor the Water Works Com- 
pany, that the City of New Orleans may alter, change or 
abrogate its contract with that Company, now under con- 
sideration, is to assume that the Citv may release or ex- 
tinguish, in whole or in part. the indebtedness. liability, 
or obligation of said corporation to itself, in flagrant vio- 
lation of the provisions of the article of the Constitution 
just quoted, as part of the organic and fundamental law. 
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Article 45 of the Constitution of 1879 also provides 
that: ** The General Assembly shall have no power to 
grant or fo authorize any parish or munictpality author- 
tly to grant any extra compensation, fee, or allowance to 
a public officer, agent, servant, or contractor.” 

The City of New Orleans, conformably with express 
constitutional enactment, is chartered by the State Legis- 
lature. The powers otf its agents and oflicers are care- 
fully defined in the Charter, and can not, under element- 
ary principles, extend beyond the provision of law fixing 
them. The Legislature is, /o/7dem verdis, prohibited by 
the State Constitution, from granting or trom authorizing 
the municipality to grant any extra compensation or al- 
lowance, or to release trom its obligation the Water 
Works Company in its character of contractor. We 
have, notwithstanding, as has been shown, Act 56 of 
1884, and Ordinance No. 909, which attempts to do the 
very things which are so prohibited; and the judgment 
of the Supreme Court of Louisiana, herein involved, has 
actually proceeded to declare the act and ordinance to be 
valid. The citizens of New Orleans would thus evidently 
be divested of their rights and property by the force and 
effect erroneously allowed the act and ordinance without 
due process of law—for, being w/(ra vires, the act and 
ordinance are unmistakably NULL AND VOID, and 
ought to have been so pronounced * 

It will be seen, by reference to exhibit ** G,’’ that the 
City of New Orleans has received special recognition in 
the Coustitution of Louisiana as a legal entity or person- 
ality distinct from the State. By Arts. 45 and 57 of the 
same instrument (see exhibit ‘*G’”’), the contract rights 
of the city are in so many words recognized and pro- 
tected. The rights in question are, therefore, notwith- 
standing they are those of a political corporation, just as 
fully entitled to the guarantee of the Constitution of the 
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United States as any other contract rights are, whether of 


* There is a well recognized distinction between the proprie- 
tary or private character. and the public character of munici- 
pal corporations. Where they act not from considerations of 
State, but for private advantage, as to the exercise of such 
powers, and to contracts made with reference thereto, the cor- 
poration is to be regarded, guo ad hoc, as a private corporation, 
and, as to its contracts, is within the clause of the National 
Constitution securing the inviolability thereof. Judge Dillon 
in his work on .Wunicipal Corporations, lays down the law 
to this effect. 

Dillon on Municipal Corporations, Fourth Ed., Vol. I, See. 
68, and note 1, page 112; Sec. 68a, 72, 7 

See also Cooley on Taxation. p. 689. note 1, where this two 
fold nature of municipal corporations is commented upon, and 
where the decisions upon the subject are arraved. 

In Batley vs. The Vavor of the City of New York, 3 Hill 539. 
the distinction in question, is applied and the City of New York 
is regarded as a private company, or person, in a decision by 
Chief Justice Nelson. In [Vestern Savings Co. vs. Philadet- 
phia, 31 Pa. 183, after alluding to the decision in Pa/ley vs. 
The City of New York, Chief Justice Lewis says: ‘‘in that case 
the acts of the city fad relation to the construction of water 
works. In this they have relation togas works. /ué the prin. 
ciple is precisely the same in both cases.” 
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‘*the city was legally entitled to have her water supply, 
‘‘under the charter, for a price of about $20,000 per 
‘*annuf, the contract herein involved obliges her to pay 
‘¢a minimum price of $68,340 per annum for the water 
‘* supply stipulated for, being a ditference of more than 
‘* $2,000,000 for the whole term otf the contract. The 
‘* first question that inevitably arises under the foregoing 
‘* statement is: What is the ditterence between the water 
‘ssupply required by the charter and that stipulated in 
** the Ordinance contract? 

‘A comparison of the terms of the charter provisions 
‘with those of the Ordinance and contract shows conclu- 
‘* sively that there is no substantial difference in the obli- 
‘*vations imposed on the company by the respective 
‘* instruments—certainly none that cculd serve as_ the 
‘* slightest support for the enormous excess of price. 

**The last appeal of the Company is to Act No. 56 of 
‘the General Assembly of 1884, passed after the decision 
‘*rendered by this Court. That act is ambiguous in its 
‘* terms, and it is needless to discuss its provisions and its 
** phraseology. 

‘* It either authorized this contract (of 1884) or it did 
‘‘not. If it did not, there is an end to its pertinency. If it 
‘* did, it clearly violates the tollowing articles of the Con- 
‘‘ stitution, viz.: Article 45, which declares: ‘ The Gen- 
‘eral Assembiy shall have no power to grant or authorize 
‘any parish or municipal authority to grant any extra 
‘* compensation, fee or allowance to a public officer, agent, 
‘*servant or contractor ;’ and Article 57, which declares 
‘*that *the General Assembly shall have no power to re- 
‘ lease or extinguish, or to authorize the releasing or ex- 
‘¢tinguishing, in whole or in part, the indebtedness or 
** liability of any corporation or individual to the State, 
or to any parish or municipal corporation thereof. 


‘The applicability of these two articles 1s too patent 


== 
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‘*to need comment. If. under its charter, the Water 
‘* Works Company was bound to furnish the water an- 
‘‘nually for a compensation not exceeding the amount of 
‘* its taxes, how couid the Legislature authorize the city to 
** pay such contractor an extra compensation of $45,000 
‘*per annum? And if such was the liability of the Water 
‘* Works Company, how could it be released or extin- 
‘¢ guished by substituting therefor a different and vastly 
‘* Jess onerous liability ?”’ 

The State of Louisiana is clearly only what the people 
have ordained and established to be the State by the Con- 
stitution. Its capacity to acquire rights, and perhaps 
even to be subject to some obligations, is settled by the 
Constitution. That instrument has seen tit to protect the 
rights of municipalities, and these can not be assailed by 
the State itself, simply because the Constitution expressly 
protects them from invasion. Spring Valley Water Works 
vs. Schottler, 110 U.S. 348. 

The people of Louisiana, in convention assembled tn 
1879, as set torth in the State Constutution of that year, 
secured to the municipality of New Orleans and the in- 
habitants thereof all the rights and advantages accruing 
or to be derived from the contract entered into in 1877 
between the State and the New Orleans Water Works 
Company, defendants in error, tor and on behalf ot the 
City of New Orleans. 

What the peopie of the State have done,in the exercise 
of their sovereign will, can not be undone or set aside by 
the State Legislature. The people have the right to define 
and limit the exercise by the Legislature of the police 
power, as has ‘been held by this Court in New Orleans vs. 
Houston, 119 U. S. 266. So, too, the people having 
acted as they did, with reference to State and municipal 
contracts and contractors, all parties are irrevocably 
bound. 7 
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Ilere, it is submitted to the Court, is not a question as 
to whether the State or City, in the exercise of its police 
power, can or can not disregard or authorize the disre- 
garding of a contract, with the consent of the other con- 
tracting party. The true issue is, whether the citizens of 
the City of New Orleans can be deprived of their prop- 
erty in the contract under consideration, by having the 
terms ot the same impaired by an act of the Legislature or 
Common Council of New Orleans, which actis a//ra vires, 
null and void, as being in direct opposition to a clear, 
plain and unambiguous provision of the Constitution of 
the State, securing the citizens in the possession and en- 
joyment of the contract. 

The language of Andrews, Judge, as the organ of the 
Court of Appeals of New York, in Zhe People ex rel. 
The Manhattan Savings [ustitution of the City of New 
York, Appellant, vs. Norton P. Otts, Mayor, etc., Re- 
spondents, is of direct application here. Says the Chief 
Judge: 

‘¢ Depriving an owner of property of one of its essential 
attributes is depriving him of his property within the con- 
stitutional provision.”” 90N. Y. 52. 

It is submitted, indeed, that the jurisdiction in this 
Court is evident to pass upon the inviolability of the con- 
tract, contained in Act No. 33 of the Acts of the General 
Assembly of Louisiana of 1877, and the rights of the cit- 
izens of New Orleans thereunder; and, turther, to re- 
view the decision of the Supreme Court of Louisiana, 
which has the effect of declaring the contract to be abro- 
gated, and of holding to be legal and valid the statutes 
of the State of Louisiana, and the ordinance of the City 
of New Orleans, which seek to impair the terms of the 
contract. 

It has now been abundantly shown that the statutes in 
question are alleged by the City and its citizens to be ultra 
vires, null, void, and of no effect; and contrary to the 
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Constitution of the United States and Amendment XIV. 
and to the Constitution of the State of Louisiana. 

The Mayor of the City of New Orleans has applied to 
this Court to have the decision of the Supreme Court of 
Louisiana reviewed: the City of New Orleans is here for 
the same purpose: the committce of citizens composed 
of %. Conery, Jr., e/ a/s., are here also. Nevertheless, 
the Courtis asked bv the defendants in error to dismiss 
the appeal of the City, because the judgment of the State 
Supreme Court is not against the Citv of New Orieans. 

It has been sought to be shown that since the filing of 
the amended and supplemental answer of the City, the 
latter and the citizens, in effect, are one and the same party ; 
that the judgment of the Civil District Court in favor of 
E. Conery, Jr., e¢ a/s.. being in accordance with the 
prayer of the City in its amended and = supplemental 
answer, was Virtually a judgment tn its favor: that the 
City became joint appellee with E. Conery, Jr.. ef als., 
when the Water, Works Company took the appeal from 
_that judgment to the Supreme Court ot Louisiana, and 
that the judgment ot the Supreme Court of Louisiana ad- 
judging the statutes, ordinance and contract involved to 
be legal, subsisting, valid. and binding, in tavor of the 
Water Works Company, is a judgment adverse and in- 
jurious to the City as well as to its co-suitors, E. Conery, 
Jr. cl als. This position finds support and recognition 
in the Supreme Court of Louisiana as well as in Courts 
of other States. 

Handy vs. New Orleans, 39 La. An. 107. 

Conery ef als. vs. Water Works Company, |b. 770. 

Crantpton vs. Zabrinskt, tot U.S. 601. 

New London vs. Brainard, 22 Conn. 552. 

Baltimore vs. Gill, 31 Mad. 379. 

97 Ind. 1. 

Cooley on Taxation, p. 545. 

Dillonon Mun. Corp. 914 to 937. and authorities in notes. 
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There js no injunction against the Water Works Com- 
pany. [t is now working under its Charter, and derives 
all the benefits claimed by it under its contract made with 
the City in pursuance of Ordinance No. gog. It has re- 
ceived every dollar due to it under the terms of that ex- 
traordinary contract. All that the City asks under the writ 
herein is that the Ordinance and contract be annulled; 
but in the meantime, the City is necessarily controlled by 
the unjust and illegal terms thereof. It must remain 
remediless, unless relief is granted to it by this Court. 

In further support of the view that the question on 
which the jurisdiction of this Court depends, the tollow- 
ing conclusions are submitted, that: 

Act 33 of 1877. known as the charter ot the Water 
Works Company, is binding upon said Company, the 
State of Louisiana, and the City of New Orleans. 

Act 56 of 1584, whereunder the Company seeks to 
escape from the obligations of the charter, did not author- 
ize Ordinance gog: nor did Act 20 of ,18S2, the City 
Charter, authorize said Ordinance No. gog. 

If the acts did authorize the passage of the ordinance, 
then they are unconstitutional, and the ordinance itself, 
purporting to have been enacted in pursuance of Act 56 
ot 1884, is w/travires, and in traud of the rights of the 
City. ; 

The defendant company was incorporated by Act 33 of 
1877 (extra session), the r1th section of which reads as 
tollows, to wit: 

‘That the City ot New Orleans shall be allowed to use 
‘* water from the pipes and plugs of said company now 
laid, or hereafter to be laid, free of any charge, for the 
extinguishment of fires, cleansing of the streets, and for 
the use of all public buildings, public markets, and 
‘ charitable institutions; and that the said company shall 
** place, tree of any charge whatever, two hydrants ot 
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‘* the most improved construction, in front of each square 
** where a main pipe shall be Jaid, at a suitable distance 
‘from each other, from which a suflicient quantity ot 
‘water may be convenientiv drawn for the extinguish- 
‘* ment of fires, for watering the streets, and ‘cleansing 
‘* the gutters, and tor any other public purpose: that on 
‘* the squares which do not front onthe river the hydrants 
** shall be placed on the opposite sides of the streets, at 
‘* an equal distance trom each other and the corners. It 
‘¢ shall be the duty ef the said company, whenever main 
** pipes shall be laid, to supply water for all the purposes 
‘* herein mentioned at all times during the continuance ot 
‘* this charter, and in consideration thereot the tranchises 
‘and property of said New Orleans Water Works Com- 
‘pany. used in accordance with this act, shail be exempt 
‘+ from taxation, State, municipal, and parechial.”’ 

Sec. 12 confers upon the company the right to use the 
public streets, and to appropriate private property. 

Sec. 13 requires the company, immediately after its 
organization, to erect **new works and pipes suflicient in 
‘* capacity to-turnish a full and adequate supply of water, 
‘¢ to be drawn from the Mississippi river or elsewhere, as 


‘¢ may be judged most expedient, that said work * * * 


‘¢ shall be commenced within twelve months * *— * 
‘so that within five years from the passage of this act 
‘* they shall be completed so as to give an adequate sup- 
** ply of water to the people of the City of New Orleans,” 
etc. 

By Act 43 of 1878 the *tadequate supply of water,”’ as 
provided for by the Act of 1877, is construed to mean a 
supply ata height of 15 teet wherever the pipes exist, 
and the exemption from State taxation is withdrawn. 

In 1881 the citv authorities, conceiving that the exemp- 
tion from city taxation, as contained in the Water Works 
Company's charter, was unconstitutional, sued for the tax 


40 City of New Orleans and F. A. Shakespeare versus 


of that year claimed to be due upon its property, works, 
etc.; andthe Water Works Company, setting up the ex- 
emption in question .as a defence to the suit, further 
claimed that if said exemption was not allowed bv the 
court, then, that the city must pay tor its water, since the 
obligation to furnish for the water was based upon the ex- 
emption from taxation, and would cease to exist with the 
failure or withdrawal of the exemption. 

The amount of the tax claimed by the City was $11,- 
484.87, whilst the value of the water furnished tor the 
year in question was stated to have exceeded $40,000; so 
that, upon the company’s theory. the balance was largely in 
its favor, and its contract was an onerous one trom which 
it was interested (to the extent of over $28,000 per annum, 
as matters then stood) in being released. The case was 
tried in the Civil District Court, and judgment was ren- 
dered in favor of the city for the amount of the tax 
claimed, and in tavor of the company for the amount 
claimed as the value of the water furnished. Upon ap- 
peal, however, it was held by the Supreme Court: 

1. That the exemption from taxation was unconstitu- 
tional, and hence, that the judgment of the court @ gua, 
in favor of the city, for the amount of said tax, should be 
affirmed. 

2. That the provisions of the company’s charter provid- 
ing tor the free water supply, and for the exemption from 
taxation, contemplated angl intended that the one should 
be the exact equivalent of the other. 

3. That the exemption trom taxation was not, however, 
the sole consideration for the water supply, but that there 
were other considerations given besides; and, hence, that 
the withdrawal of the exemption relieved the company of 
its obligation to furnish water free of charge only pro 
fanto; that is to say. only to the extent of the amount of 
the tax which might be claimed, to which extent it was 
held that the City should pay tor the water furnished. 
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Such, according to the learned judge who presided in the 
Civil District Court. and such. there can be no doubt, was 
the interpretation put upon the eleventh section of the char- 
ter of the Water Works Company by the Supreme Court: 
and the company, clearly together with the city. was bound 
thereby: but a short time after the rendition of the judg- 
ment of the Supreme Court the Legislature adopted Act 56 
of the session of 1884. Concerning this act the opimen 
ot Judge Monroe proc-eds: 

The main spirit of the act appears to have been to 
‘¢ authorize and require the city. in any case where it ex- 
‘\ acted taxes trom the company. to pay the valueor the 
‘* water furnished in the vear for which the taxes should 
‘* be so exacted.” 

** The fifth section, however, provides that * nothing in 
this act shall be construed as in any manner abridging or 
* atherwice aftectins anv af the rights. franchises. and priv- 


“In Cety of New Orleans vs. The New Orleans Water Works 
Company, 34 La. Ann., 442, the decision here referred to will be 
found. Returning to the decision, in his dissenting opinion 
in the instant case, Justice Fenner, of the Supreme Court of 
Louisiana, maintains, that it is impossible to formulate any ex- 
pression of the doctrine of estoppel, by ves judicata, which does 
not forever bar the City of New Orleans, The New Orleans Water 
Works Co., and their privies, from questioning the conclusive- 
ness of the judgment in question, and from ever again agitating 
the issues therein decided. Justice Fenner cites many author- 
ities in support of his position. T. R. 185. 
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tinctly that no interpretation shall be given to it which, 
by subjecting it to the dominion of the Constitution, 
might endanger the grants contained tn it. 

** In view of the provisions of Article 57 of the Consti- 
tution, however, it appears to me immaterial whether 


‘the act in question is accepted or not, as it would be 


equally inoperative in either case.” That article reads 
as follows, to wit: | 

‘* Art. 57. The General Assembiy shall have no 
power to release or extinguish, or to authorize the re- 
leasing or extinguishing, In whole or in part, the in- 
debtedness, liability, or obligation ot anv corporation 
or individual to this State, or to any parish or municipal 
corporation therein: provided, that heirs of contiscated 
property may be released ot all taxes due thereon at 
the date of its reversion to them. — 

** From the facts as presented in the case and in the 


* case reported in the 36 An., it appears that the amount 


of water which the company is bound, under its charter, 
to furnish to the citv far exceeds tn value the amount 


* of taxes which are exacted trom iit. And vet, under the 


decision which has been quoted, the obligation to furnish 
the water still subsists, subject only to the qualification 
that compensation equal in amount to the taxes exacted 


‘may be claimed, whilst in so tar as the water exceeds 


such taxes in value it must be turnished tree ot charge. 
It. theretore, follows that in requiring the citv to pay 


* for all the water which it gets (in the event ot its de- 


* manding the tax), and providing specially that unless it 


‘ sets apart a sufficient sum to make such payment the 


‘company shall not be compelled to deliver water. as 


provided in its charter. the Legisiature is releasing or 


extinguishing an obligation which has been ascertained 


us 


‘and defined by the Supreme Court of the State, from 


»? 


the company to the City of New Orleans. within the 


meaning of the constitutional prohibition, 


** inte Whereby the citv agreed to pay tor all the water to 
‘be iurmished by the company during the term of tts 


* supulated that the minimum number of tire plugs for 
‘which payment should be made (at the rate ot $60 


‘can hope to get oft with is over 368.000 per annum, 


‘and the pavment theretor. ~ 
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** My conclusions upon this point, therefore. are that 
the defendant company, declining to accept or refusing 
to admit its acceptance ot the Act 56 of °84, and failing 
to waive the stipulation of Section § of said act, suppos- 
ing such waiver te be competent. is not entitled to 
claim the benefits contemplated by said act: and that 
the act in question, if otherwise operative. would 
release the company trom an obligation of great 1m- 
portance to the City ot New Orleans. and. hence. is 
violative of Article 57 of the Constitution. 

* After the passage of the act, which | have thus re- 
terred to. to wit, in September. 1884. the Citv Council 
passed an ordinance authorizing a contract to be made 
between the city and the Water Works Company for 
the carrving out of the ideas expressed in said act.” ” 

‘+ In fact. the ordinance bears the title. * An ordinance 
to carry out Act No. 56 ot the Acts of 1884. providing 
for a future water supply trom the New Orleans Water 
Works Company to and tor the City of New Orleans 
and certain institutions, and regulating the use of water 


* And agreeably to its provisions a contract was entered 


charter (say fifty vears from 1577). and whereby it was 


each) should be 113g. SO that the least that the city 


whiist the actual amount which she mav be required to 
pay mar exceed that sum. 

** Tt would seem suflicient to sav that an ordinance and 
comtract passed and made tor the avowed and expressed 
purpose of carrving out an unconstitutional Act of the 


leyvtslature could not be given effect. [tis said. how- 
‘ « 
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* ever, that the act in question 1s wholly immaterial to the 


e 


ordinance and contract which were so passed and 
** made. and that they can stand without the aid ot sid 
‘act. even though their only declared purpose was to. 
‘carry it out. 


** Assuming this position to be tenable in the abstract. 


it can not be maintained in this particular case. tor the 


reasons: 

** That the purpose and effect of the contract: made 
between the Water Works Company and the city, 
as disclosed not only by the title of the ordinance pur- 


e 
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** suant to which said contract was made, but by the con- 
text of said ordinance and said contract, construed in 
the light of the facts disclosed .upon the trial of the 
‘* case, were to carry out said act of the Legislature, with 
some conditions of additional stringency as to the City 
‘of New Orleans. 

** That the Citv of New Orleans has‘no power, whether 
‘+ directly or indirectly, to give away money collected 
‘from the taxpayers, and the payment of many thou- 
‘+; sands of dollars per annum for that which the Supreme 
** Court of the State has decided nothing need be paid, 
‘is in legal contemplation a gift. no matterin what shape 
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‘it may be disguised.” 

Act 56 of 1884 is, it is submitted. violative ot the Con- 
stitution, for reasons which are additional to those given 
by the learned judge. | 

This Act is entitled: **To provide tor the supply ot 
water to the City of New Orleans by the New Orleans 
Water Works Company, in cases of the municipal taxa- 
tion of said Company; to authorize provision to be made 
tor the payment of water supplied and to be supplied: to 
provide tor obtaining a supply of clear or filtered water 
by the New Orleans Water Works Company, and to 
enable the City ot New Orleans to contract for the same: 
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to regulate the payment o1 taxes imposed on said Com- 
pany contrary to the exemption given in its charter, and 
to putinto effect Section tr ot Act No. 33 of Acts ot 
i877. E.S.. in instances ot retusing or contrary to the 
exemption therein, | 

The Act violates Article 29 of the Constitution ot 1879, 
Which declares that everv law enacted by the General \s- 
sembly shall embrace but one object. and that shall be ex- 
pressed in the tithe: whereas Sections 1. 2 and 3 of said 
Act 50 interpret and seek to entorce as one object Sec- 
tion ir of Act No. 33 of 1877. Section 4 embraces as 
another and a second object. this, to wit: The authority 
to the Citv of New Orleans to contract tor a supply of 
clear and tiltered water: and Section § embraces as 
wnotner and al third object. this. lo wit: That it preserves 
ane reserves all tts rights. franchises ana privileges to the 
Water Works Company. Stale vs. Slarrison, 14 An. 
*h3s 32 AM. 1083. 

Net s6 also violates paragraph 13 of Article 46 of the 
Constitution. That paragraph declares that the General 
Assembly shall not pass any local or special law on the 


* 


following specified objects: Creating corpo- 


rations. or amending, 


ov, renewing. extending, or explaining 
the charters thereot: whereas Sections 1. 2 and 3 of the 
Act do renew, extend, and explain the charter ot the 
New Orieans Water Works Company. 

Finally. Act 56 violates paragraph 14 of the same Arti- 
cle. which paragraph provides that the General Assem- 
bly shall not pass any local or special iaw on the following 
specified objects, to wit: Granting to any corporation, 
association, or individual any special or exclusive right, 
privilege. or immunity: whereas Sections 4 and 5 of the 
Act do vive to the Water Works Company the exclusive 
privilege to furnish clear and filtered water to the City ot 
New Orleans and the inhabitants thereof, 
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It was, indeed. as pointed out by Judge Monroe, under 
pre ext of contorming to Act 50 oft “S84, that Ordinance 
gog. C. S.. was adopted by the Citw Administration in 
September. 1884. and the contract under the Ordinance. 
consummated betore the City Notary. between the 
Water Works Company and the Citvw ot New Oricans. 
Instead. however, of giving effect to the rights of the 
City. this Ordinance evidently sought to deteat auc trus- 
trate them. It tixed. as has been seen. in point of tact 
$6S8.400 per annum as the liability of the City tor a sup- 
ply of water. in violation of the decision ot the Supreme 
Court of the State. and contrary to the finding of the 
Court. that the charter of the Water Works Company. 
in consideration of the monopolistic grant of fitv vears 
to supply the inhabitants otf New Orleans with water. 
was bound to do this tor the value ot the taxes only. Or- 
dinance No. gog must be memorable. moreover. tor 
having absolutely ignored and tor having lett out entire) 
the main object tor which .\ct 56 of 1884 purports to be 
adopted by the Legislature. The City means licre to 
speak of a supply ot clear or nitered water by the Water 
Works Company tor the satetyv. wellare and comtort ot 
Lie people, The Ordinance ana tue contract under it 
make no mention whatsoever of clear or filtered water. 
but the startling result is thoroughiv established in the 
record, that the Water Works Company have never sup- 
plied. or attempted to supply. any except muddy Missis- 
sippl water. and even that only in notoriously inadequate 
quantity. 

It remains to sav something to repel the unjust clamor 
in which the Water Works Company persist in this case. 
This has been unceasing. Their position is understood 
tobe that the rights of the Company are contractual 
rights. and that the ettorts to overthrow them are tainted 


with bad taith. because thev are those of parties who. 
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while they make war upon the obligation of contracts in 
veneral, seck at the same Ume to escape trom their own, 
in particular. Tt will be found on examination that this 
view has nothing to rest on, except the assumption of the 
Company who. as interested litigants. indulve themselves 
In its constant repetition. 

It has been abundantly shown that the contract between 
the Water Works Company and the city. before Joseph 
D. Vavior. in pursuance of Ordinance No. gog, was. as 
well as the Ordinance itselt, w//ra oovres. and that it is 
upon elementary law. consequently. null and void. Pout 
that is notall. The contract and the ordinance in ques- 
tion have been shown to be in traud of the supposed en- 
bling Statute No. 56 ot the Acts oft ISS4. and the Stat 
ute itself to be unconstitutional. Phe moral streneth and 
advantage om behalf of the Water Works Company. 
When they rest their case on these toundations, is in con- 
sideration ot the character ot them. and of the circum- 
stances ol the Cise., nol to De appreciated, UNDICSS 1 De 
by parties like themselves biased by the risk of parting 
with large profits. such as those whieh .are evidently at 
stake in its present htigation. 

But letthat pass. The error in the view taken by the 
Company of their suitis a still greater one than has been 
vet pointed Out. It reaches turther than any other. and 
is indeed the capital vice of their case. and underlies 
their presentation of it everywhere. It ts meant here to 
reter to the charge of the company. that the City oF New 
Orleans was bound. under the eleventh section of the 
Water Works charter. known as Act 33 ot 1877. in con- 
sideration of the use of water free ot charge. to exempt 


he Company trom municipal taxation: and that when. 


—- 


notwithstanding suit was brought to recover the taxes. the 
City therebv invaded and at last overthrew the sacred ob- 


ligation of its own contract. 
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The answer here isan easv and direct one. The City 
has done no such thing as is charged. So tar as Section 
rr ot Act 33 of 1877 1s concerned, there were only two 
parties thereto: the State of Louisiana of the one part. and 
the Water Works Company of the other. It was the act of 
the State and that of the Company. and was in tavor ot 
the Company, which procured the passage otit in the 
wavs disclosed by the record. Section 11 tn question 
stipulates, it is true. some advantage in tavor of the City 
of New Orleans. -[fere is an instance of the s/7*pu/aliou 
pour antru:. \ party may in his own name, according 
to Article r8go ot the Revised Civil Code of Louisiana, 
make the advantage of a third person the condition 
er consideration of a commutative contract 9 or 
onerous donation. It, according to the article. the third 
person consents to avail himselt of the advantage stipu- 
lated in his tavor.the contract can net be revoked. Accord- 
ing to the jurisprudence of the State, the right ot the third 
party in question to sue on the stipulation in his favor 1s 
not tobe doubted. (‘ode Of Practice. lr. 35: Revised 
(rr7l Code of Lourstana, Article 1890 (old namber, 
i384): 5 Marlin ( La.) 322: 2 .Veu Serves, 672: 3 .Vew 
Series. 607: 4 .Vexut Serves, 527: O.Vew Serves, 152: 5 
Louisiana Reports, 310: g Robinson Reports, 19: 5 
Lourstand Annual, 229: Hlennen's Digest ( La.) p. 1029. 
Seealso Mppendix 1. 

The Legishiture. which was engaged in bestowing a 
vigantic and meonepolisic privilege on the Water 
Works Company to supply the people of New Orleans 
for ditty vears with water. might be supposed naturally to 
have some care tor the capital city of the State: and the 
Water Works Company must just as naturally be held to 
have made some sort of concession to public opinion in 
return tor all the advantages which it secured to itself. 
but the Legislature added, in point of fact. nothing to the 
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numerous privileges of the Company when it conterred on 
it eXemption trom municipal taxation. 

The Constitution of 1868, then in tull torce. did not 
permit this. The Legislature. equally with the other de- 
partments of goverment, exercised their tunctions under 
the domain of that instrument. and were beund by it. 
Indeed, the rule that neither mumcipal authority nor tha 
State Leyvislature could exempt property trom taxation, 
whether by commutation or in any other way. is. settled 
not only in the Constitution itself, but tna long line of well 
considered decisions by the Supreme Court ot Louis- 
lama. It must be taken tor granted that the General 
Assembly. when tt indulged in vain legislation to an- 
nounce to the world that it had exempted the Water 
Works Company trom municipal taxation, was not wholly 
ignorant of the Constitution, and certainiyvit will not do to 
contend that they were without acquaintance with the de- 
cisions ot the Supreme Court of the State. [t is evident. 
on the contrary. that they knew pertectly of the constitu- 
tional prohibition which prevented property being treed 
trom City taxation, and were well advised that the tribunals 
of the State had insisted upon observance of it. It. then.the 
Company took the charter with Section rr in the same, it 
wus so accepted subject to all disadvantages. as well as 
with benetit of all the advantages of the situation. 
What hopes they may have nursed that the Constitution 
of the State would not actually be entorced and that the 
Company would thus escape taxation trom the municipality 
were their own. [tis not even pretended that the City 
had anything to do with exciting them. and if thev have 
turned out to be tallacious and delusive. those who con- 
ceived them are clearly without right of any kind to com- 
plain. The Company. as has been said. were partes to 
that contract with the State. and although thev once 
resisted the terms thereot, there is a tinal judgment of the 
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Supreme Court of Louisiana in which they voluntarily 
acquiesced by dismissing, on their own motion, in the 
Supreme Court of the United States. the writ) of error 
originally sued out. The judgmentot the Supreme Court 
of the State referred to and the evidence of acquiescence 
are to be found of record in case of New Orleans Water 
Works Company. plaintiffs in error, vs. City ot New 
Orleans, defendants in error—No. 73 on the docket ot 
this Court. 

In the recent Case of the Sprvvge lal/levy Walter Works 
vs. Scholiler., 110 CC. S., 348, the legal issue presented is 
not unlike that ot the New Orleans Water Works Com- 
pany in the instant case, and was dealt with and disposed 
of by this Court upon principles similar with those here 
expressed. 

In Sprovg Valley vs. Schottler. the general question 
involved is whether the Water Works Company in Call 
fornia. formed under the Act of T&8sS of that State and 
before the adoption of the Constitution of r8yo.had a right 
to charge their customers such prices tor water as may 
trom time to time be fixed by a commission, two selected 
by the Company. tio by the public authorities 
of the locality . and, it need be, aio titth selected 
by the other four, or by the sheriff ot the county. \tter- 
ward, in 1878, the Board ot Supervisors of the City and 
County of San Francisco appointed tour commissioners, 
and those, later on, named a tiith, who met. the Act ot 
"58 to the contrary notwithstanding. and tixed a tariit of 
rates forthe Spring Valley Water Works. to xo into ettect 
on the 1st of June. °78. The Water Works Company re- 
sisted, but there was judgment against them. 

Chief Justice Waite. who spoke for the Court. said: 

** The Constitution of Calitornia adopted in tS4yg pro- 
** hibited one legislature from bargaining away the powe) 
‘* of succeeding legislatures to control the administration 
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** of the affairs of a private corporation tormed under the 
+ laws of the State. Of this legislative disability the Spring 
** Valley Company had notice when it accepted the privi- 
‘*leves ot the act ot 1858, and it must be presumed to 
‘shave built its works and expended its moneys in the 
‘‘ hope that neither a succeeding legislature. nor the 
** people in their collective capacity when traming a con- 
** stitution, would ever deem it expedient to return to the 
* old mode of fixing rates, rather than on any point ot 
** power to do so, if tound desirable. 7 

* The organization of the Spring Valley Company was 
‘snot a business arrangement between the State and the 
‘** company as contracting parties, but the creation of anew 
** corporation to do business within the State. and to be 
°° GON erned as natural persons or other corporations were 
‘or might be. Neither are the chartered rights acquired 
* by the company under the law to be looked upon as con- 
* tracts with the City and County of San Francisco. The 
‘* corporation was created by the State. All its powers 
‘came trom the State and none trom the City or County. 
* As a corporation it can contract with the City and 
** County in any way allowed by law, but its powers and 
** obligations, except those which grow out of contracts 
** Jawtuily made, depend alone on the statute under which 
‘it was organized, and such alterations and amendments 
‘+ thereof as may trom time to time be made by proper 
* authority. The provisions tor fixing rates can not be sep- 
* arated trom the remainder of the statute by calling it a 
+ contract. It was a condition attached to the tranchises 
* conterred on any corporation, formed under the statute. 
‘+ and indissolubly connected with the reserved power ot 
‘+ alteration and repeal.” 

The point made by the Water Works Company. that 
there isa tailure of joinder of parties in the present appeal, 
tor the reason that the City Comptrolier and Treasurers 
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have not been severally cited. 1s clearly destitute of 
merits. The City Charter provides that the Citv of New 
Orleans ** shall have a seal and may be sued.’ etc. The 
Comptroller and Treasurer of the time of the institution 
of this controversy are func? ofictts. Their successors 
have never been nominally parties. The city is the true 
party in imterest. and the corporation and all of its ofticers 
are necessartly impleaded when the erty is. 

[In consideration of the foregoing argument and ot the 
authorities supporting it. now and on motion to dismiss 
heretofore adduced. the judgment ot the Supreme Court 
of Louisiana should be avoided and reversed. 

Respecttully submitted. 
| CARLETON TUNT. 
City Atlorney of New Orleans, and Attorney for Joseph 

A. Shakespeare, Mayor of the City. 


APPENDIX. 


(EXHIBIT A.) 


Act No. 33, E. S. or 1877. 


A N ACT 


‘lo enable the City of New Orleans to promote the public 
health and to afford greater security against fire, by 
the establishment of a corporation to be called the 
** New Orleans Water Works Company :”* to author- 
ize the said Company to issue bonds tor the purpose 
of extending and improving the said works, and to 
furnish the inhabitants of New Orleans an adequate 
suppiv of pure and wholesome water: to permit the 
holders of Water Works bonds to convert them into 
stock. and to provide for the liquidation of the bonded 
and floating debt ot the City of New Orleans. 

Section 1. Be i enacted by the Senate and llouse of 

Representatives of the State of Loutsiana tn General As- 

sembly convened, That a corporation be. and the same ts 

hereby created, to be styled ** The New Orleans Water 

Works Company.” the capital stock whereot shall consist 

of two milliens of dollars. which shall be divided into 

twenty thousand shares of one hundred dollars each. 
Sec. 2. Be i further enacted, etc.. Yhat immediately 

after the organization ot the said Water Works Company. 

as hereinafter provided, it shall be required to tssue to the 

City of New Orleans. stock to the amount of six hundred 

and six thousand six hundred doliars. as tull paid, and 

nat subject to assessment: and in addition thereio, one 
similar share for every one hundred dollars ot Water 

Works bonds which said City may have taken up hereto- 


fore and extinguished by payment, exchange or otherwise : 


and that the residue ot said capital stock shall be reserved 
for the benefit of all holders of Water Works bonds, to 
the extent of the amount now outstanding, who may elect 
to avail themselves of the provisions of this Act: and tie 
said Water Works Company shall issue to the said City 
ot New Orleans. to be exchanged with the holders otf said 
bonds. one share ot tull paid stock. not subject to assess- 
ment, for each and every one hundred dotiars ot 
said Water Works bonds; and the said bonds, as tast as 
surrendered and exchanged tor stock as.atoresaid, be can- 
celed; that for the purpose of effecting said exchange 
of outstanding Water Warks bonds for stock, as atoresaid, 
- the City of New Orleans shall be entitled to ail the certih- 
cates tor the shares of said stock of said New Orleans 
Water Works Company, and shall, by advertisement tor 
six months in two newspapers in the City of New Orleans. 
and two newspapers in the City of New York, give notice 
that it will exchange said stock at par tor said Water 
Works bonds at par, exclusive of the overdue coupons 
attached to said bonds, which shall constitute a separate 
demand against said city; and in case any ot the said 
bondholders shall tail or retuse to avai] themselves ot this 
Act within one vear from the formation of said company, 
the said City of New Orleans shall not thereatter be re- 
quired to make said exchange, but may retain the unused 
shares of stock for its own eccount’ and benefit, unless it 
shall prefer to continue to take up anv of said outstanding 
bonds by exchange as aforesaid. 

Sec. 3. Be it further enacted, etc., Virat the said Water 
Works Company shall be organized by the Mayor of the 
City giving thirty days’ notice that he will receive sub- 
_ scriptions ot bondholders who may agree to exchange their 
bonds tor stock as aforesaid; and the said City shall at 
once subscribe tor stock to the amount of six hundred and 
six thousand six hundred dollars, and such turther amount 


as shall equal the par value of any of said Water Works 
bonds. which shall have been extinguished by said City: 
and as soon as in addition to the subscription of said City 
there shall be subscribers for an exchange of said bonds 
for stock to the extent of tive hundred thousand dollars. 
and the said amount of bonds shall have been actuaily sur- 
rendered to and canceled by the Administrator of Finance, 
the said subscribers shall assemble together, ona day to 
be named by the Mayor, and shall elect a board ot direct- 
ors, to consist of seven persons, four of whom shall be 
desiguated by the Mayor, and the remaining three shall be 
elected by said subscribers, other than said city. from 
amongst themselves: and the persons thus designated and 
elected shall constitute the first board of directors, and 
shall continue in otfice until the first of July, eighteen 
hundred and seventy-eight. and the said board shall elect 
one of their number as president. 

Sec. 4. Be tt further enacted, etc., That as soon atter 
the election of said board of directors as the City Council 
may determine, the Mayor of the city shall transfer, by 
notarial act, to said New Orleans Water Works Company 
the water works and all the property appurtenant thereto. 


Sec. 5. Beil further enacted, ctc., Vhat the said Water 
Works Company shall own and possess the privileges 
acquired by the City of New Orleans trom the Com- 
mercial Bank; that it shall have tor fifty vears from the 
passage of this Act the exclusive privilege of supplying the 
City of New Orleans and its inhabitants with water from 
the Mississippi river, or any other stream or river, bv 
means of pipes and conduits, and tor erecting and con- 
structing anv necessary works, or engines, or machines tor 
that purpose : that it may contract for. purchase or lease 
any dand or lots of ground. or the right to pass over and 
enter the same from time.to time as occasion may require. 
through which it may be necessary to convey the water 


into said city, or to distribute the same to the inhabitants 


of said city: and to construct. dig, or cause to be opened, 


any canals or trenches whatsoever, tor the conducting ot 
the water of the rivers from any place or places it) may ‘ 
deem fit, and to raise and construct such dykes, mounds, , 

reservoirs, as may be required for securing and carrying a , 
full supply of pure water to said city and its inhabitants: 
to enter uponand survey such lands as it may think proper, 
in order tu ascertain the best mode of furnishing a sup- 
ply of water; to lay and place any number of conduits, or 
pipes, or aqueducts, and to cleanse aud repair the same, 
through or over any of the lands or streets of the city ot 
New Orleans: proz/ded, the same shall not be an obstruc- 
tion to commerce or free circulation: and also to have and 
use a common seal and alter the same at pleasure: to 
ordain and establish by-laws for its government and that ot 
its officers and employees, not repugnant to this Act and | 
the Constitution of the State and of the United States, or ae 4 
the ordinances of the city of New Orleans. ' 


Sec. 6. Be tl further enacted, etc., That on the first 
Monday of July, eighteen hundred and seventy-eight, and 
annually thereafter, an election for directors of said Com- | 
pany, after ten days’ notice of the time and place of hold- | 
ing the same, shall be held, at which election there shall | 
be elected tour directors by all the stockholders other than | 
the city of New Orleans, and the Mayor of the city, the | 
Administrator of Water Works and Public Buildings, and 4 
the Administrator of Finance of said city, shall be ex-oficiv 
directors of said company; the said city, through its 
Mayor and Administrators, shall have the right to vote at — 
the election of directors, and at all meetings of said stock-  __ ~ 
holders in the same manner as any other stockholders. 

That at all elections and all meetings ot stockholders each 
share of stock shall be entitled to one vote. The directors 
elected shallserve for one year, and shall hold their offices 


until their successors are appointed: and no failure to elect 
directors at the time designated shall prevent the board of 
directors trom fixing another day for holding the election: 
and in case of vacancy in the board of directors occasioned 
by death, resignation, or absence from the State or other 
cause, the board of directors may fill such vacaney_ tor 
the remainder of the vear. 

Sec. 7: Be ut further enacled, etc., That the stock 
owned by said city of New Orleans in said Water Works 
Company shall not be hable to seizure for the debts of 
said city. 

Sec. 5. Be vt further enacted, efc., ‘That the stock ot 
suid Water Works Company may be increased to two mil- 
lions of dollars, for the purpose of enabling said company 
to improve, enlarge. and extend its works : proveded, that 
the new or increased stock shall be paid tor in cash, or in 
work done tor the company: and in Case of non-payment 
61 instalments on stock subscribed tor, the same may be 
torfeited to the use of said company. 

Sec. 9 Be it further enacted. ctc., That the board ot 
directors of said company shall have power, in addition to 
the authority to increase its capital stock, to borrow money 
tor the purpose of improving and enlarging its works, and 
increasing the supply of pure water: and to accomplish 
this purpose the said board of directors are hereby author- 
ized to issue the bonds of the company to an amount not 
exceeding two milhons of dollars, and-in such sums, on 
such terms, and bearing such rate of interest, as said board 
mav determine, and the payment of said bonds, in princi- 
pal and interest. may be secured by a mortgage of all the 
properiy and tranchises of said company, including its 
tranchise to be a corporation, and said mortgage may in- 
clude the property and tranchises of said company, ac- 
yuired or to be acquired, and the registration of said mort- 
cage in the office of the Recorder of Mortgages for the 


Parish ot Orleans shall operate on the property ane 
franchises of said company, wheresoever situated, anc 
shall be and continue a valid and subsisting mortgage until 
the payment of the debt secured by it. without reinscrip- 
tion; Provided. however. that no bond shall be issued, o: 
mortgages given, without the consentot the Couneil of the 
citv of New Orleans, and said bond shall not be seid or 
disposed of except on such terms as shall be approved by 
said council of said city. 

Sec. 10. Beit further enacted, cic... Vhatsaid COMPAny 
shall not declare or pay any dividends except in cash, and 
then only out of the next semi-annual or annual receipts. 
after payment ot expenses of operation, and the interest 
on its bonded debt, nor shall any dividends be declared 
until the contemplated works are completed and in use. 


Sec. 11. Be it further enacted, efc., That the city of 
New Orleans shall be allowed to use water trom the pipes 
and plugs of said company now laid, or hereatter to be 
laid, free of any charge, for the extinguishment of tires, 
cleansing of the streets, and for the use ot all public build- 
ings, public markets, and charitable institutions. and that 
the said company shall place, free of any charge what- 
ever, two hydrants ot the most approved construction in 
front of each square, where a main pipe shall be laid at a 
suitable distance from each other, from which a sufficient 
quantity of water may be conveniently drawn tor tie ex- 
- tinguishment of fires, tor watering the streets, and cleans- 
ing the gutters, and tor any other public purposes: that on 
the squares which do not front on the river the hydrants 
shall be placed on opposite sides of the streets, at an equal 
distance from each other and the corners. It shall be the 
duty of the said company. whenever main pipes shall be 
laid, to supply water tor all the purposes herein mentioned 
at all times during the continuance of this charter: and iu 
consideration thereof the franchises and property of said 


New Orleans Water Works Company, used in accordance 
with this Act. shall be exempt trom taxation—State, mu- 
meipal and parochial. 

Sec. 12. Be it further enacted, cte.. Vinrat the said 
Water Works Company shall have the right. in the city of 
New Orleans and its suburbs and adjoining lands, to use 
the streets and public places tor the purpose of laying pipes 
and hydrants to run water: Arezided. that said streets 
shall not be obstructed longer than necessary tor such pur- 
pose. or for making repairs. and that said streets shall be 
restored to the same condition they were in as soon as 
practicable. by the said company. under the supervision 
ot the City Survevor. Incase the said Water Works Com- 
pany shall require any let of ground in the city of New 
Orleans. or any lot of ground or quantity of land situated 
many parish of this State. for the purpose of constructing 
reservoirs or other works. or forthe purpose of living pipes 
to conduct water to the ety ot New Orleans, and shall not 
be able to agree with the proprietor or proprietors of said 
lot of ground or land. the said company shall have power 
to ctuse the same to be expropriated in pursuance of the 
veneral laws onthe subject of expropriation tor works ot 
public utilitv now in force. or which may hereatter be en- 
acted, and if the object of said COMPANY he merely to lav 
pipes through a piece of land or lot of ground, the ex- 
propriation shall be contined merely to the servitude it 


mav require, and not to the right of absolute ownership. 


Ser. 83. aa further cuacted, ete., That the said 
Water Works Company. immediately “utter its orgamiza- 
tien. shall proceed to the erection oj new works and 
pipes sutlicient in capacity to furnish a tull and adequate 
supply of water. to be drawn trom the Mississippi river. 
or elsewhere, as mav be judged most expedient: that 
said new works and pipes shall be commenced within 
twelve months trom the passage ot this Act. and shall be 
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vear by year completed, so that, within tive vears trom 
the date of this Act, they shall be completed so as to vive 
an adequate supply of water to the people of the city ot 
New Orleans, exclusive of the Fifth District. If said 
work be not done as above prescribed, said corporation 
shall forfeit all exclusive privileges grauted herein, and 
the city shall have a right to contract with anv one else 
for a supply of water as above provided, and to ex- 
propriate the property of the corporation hereby created. 
After the completion of the new works and pipes, the 
said company shall, trom time tatime, as the wants of the 
population may require, and when the estimated revenue 
on the cost of such extension shall equal ten per centum, 
extend their works throughout the entire limits of the city 
and suburbs. and any tuture extension ot said city: and 
any failure by said Water Works Company to comply 
with this provision shall work a torfeiture of this charter. 


Sec. 14. Be it further cnacted, etc., That the city ot 
New Orleans, through it ‘council, shall have authority to 
appiy the stock subscribed tor by said city, as herein pro- 
vided, to the reduction ot the bonded or floating debt ot 
the said city. on such terms of adjustment as may be 
mutually agreed upon between the Citv Council and the 
holders of such bonded or floating debt; provided, said 
stock shall not be sold at less than par, and that when sold 
for obligations of the city, it shall only be under sealed 
proposals, atter not less than fifteen days’ advertisement 
in two daily papers, to the bidder who shail offer said 
obligations at the most advantageous rate, the council re- 
serving the right to reject any and all bids. 

Sec. 15. Be it further cnacted, etc., Vhat the said 
Water Works Company shall have the right to fix the 
rates ot charges for water: Provided, that the net protits 
ot the company shall not exceed ten per cent. per annum, 
and shall publish sworn annual statements of its business 


95 


9 


and condition ; and that the City Council shall have the 
power to appoint a committee, of not less than five, who 
shall have access to the books of the said company, and 
make such extracts from the same as they may deem nec- 
essary, and in case the said profit shall exceed ten per 
cent., the Citv Council shall have the right to require said 
company to reduce the price of water in such manner. 
and in such a proportion, that the profits shall never ex- 
ceed the above named rates: and provided further, that 
the rates charged shall never exceed those now paid bv 
the city, and in case said company shall refuse com- 
pliance, the demand of said city may be enforced by a 
writ of mandamus. 

Sec. 16. Be tt further enacted, etc., That it any person 
or persons shall obstruct the said company, their succes- 
sors, agents, workmen, or servants. in conveyiny the said 
water into the said city and its suburbs, or shall change. 
alter, remove, injure, or destroy any work or part of a 
work made by the said company. or cause to be made, for 
the purpose of introducing water into the city of New Or- 
leans. under the authority of this act: or if any person shall 
alter, change. or pollute the water or stream which the 
said company shall hereatter introduce. or be preparing to 
introduce, such person or persons shall be indicted in the 
proper court tor the trial of such offence, and being thereot 
convicted, shall be tined at the discretion of the court 
according to the nature of the offence. and imprisonment 
for aterm of not exceeding ten years, such fine to be paid 
and applied to the use of said company. 

Sec. 17. Be at further enacted, etc... That until other 
works are constructed by which the present works may be 
dispensed with, the same shall remain under the control o: 
the City Council, and the superintendence thereof re- 
main in the hands of the Administrator of Water Works 
and Public Buildings: but the said* company shall be 


authorized to collect the revenues thereof and apply them 
to the expense of operating and extending the works. At 
the expiration of fifty vears trom the organization of the 
company, the city shall have a right to buy the works, 
conduits, pipes, etc.. of the company, ata valuation to be 
fixed by tive experts: two to be named by the city, two by 
the company. and the four to select the fifth expert: but 
should the city neglect or retuse to purchase said works, 
etc., as above provided, the charter ot the company shall 
be ¢pso facto extended tor filty years longer, but without 
any exclusive privilege or right to supply water, ac- 
cording to the provisions ot the charter. 

Sec. 18. Le it further cnacted, etc., Vat nothing in 
this Act shall be so construed as to prevent the City Council 
trom granting to any person or persons. Contiguous to the 
river, the privilege ot laving pipes to the river exclusively 
tor his own or their own use. 

(Signed ) LOUIS BUSTI, 


Speaker of the House of Representatives. 
(Signed) LOUIS \. WIL'TZ. 
Lieutenant Governor and President of the Senate. 

Approved March 31, 1877. 
(Signed ) FRANCIS T. NICIIOLLS, 


(sovernor ot the State of Louisiana. 


A true copy: Witt A. STRONG, 


Secretary of State. 
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[EXHIBIT B.| 


No. 36) AN ACT 

To provide for the supply of water to the City of New 
Orleans, by the New Orleans Water Works Company, 
in cases of the municipal taxation of said Company: 
to authorize provision to be made for the payment 
of water supplied and to be supplied: to provide tor 
obtaining a supply of clear or filtered water by the 
New Orleans Water Works Company. and to enable 
the City of New Orleans to coatract tor the same: to 
regulate the payment of taxes imposed on said Com- 
pany contrary to the exemption given in its charter 
and to put into effect Section 11 of Act No. 33 of 
Acts of 1877. IE. S.. in instances of refusing or 
contrary to the exemption therein. 


Whereas, Due notice and advertisement has been 
viven and made of the intention to apply tor this .\ct pur- 
suant to Article 48 of the Constitution of this State: and 

Whereas, Vhe New Orleans Water Works Company ts 
Seing subjected to municipal taxation notwitnstanding the 
exemption trom taxation granted bv its charter in con- 
-ideration of water to be supplied to the Citv of New Or- 
leans: and 

Whereas, Itis possible and desirable to turnish the in- 
habitants of New Orleans with clear or filtered water trom 
the Mississippi river: therefore, 

Section 1. Pe a enacted by the General Assembly of 
the State of Loutstana, That in all instances of the taxa- 
tion of the franchises or property of the New Orleans 
Water Works Company for any year or vears by or tor the 
Citv ot New Orleans, or tor municipal purposes, whether 
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such taxation be tor past or future years, and the said 
Company be in any manner obliged to pay notwithstanding 
the exemption granted in Section 11 of Act No. 33 o: 
Acts of 1877, E. S., then, in all such instances, the said 
City of New Orleans is hereby empowered and _ required 
to pay the said Company the value of all the water the 
said Company has supplied or shall supply during any 
year or years for which said taxes have been or shall be 
levied, to or for the use and purpcses of the City of New 
Orleans, its public buildings, markets, or for streets, gut- 
ters, extinguishment of fires or other public purposes. 

Sec. 2. Be it further enacted, etc., That in all instances 
of such taxation, contrary to said exemption, or any tu- 
ture year or years, the City of New Orleans shall pro- 
vide in its budget, or shall set apart and appropriate « 
sum sufficient to pay for the said water supply for said 
year or years: and unless this be observed and done, the 
said Company shall not be compelled to deliver water tor 
the uses and purposes aforesaid. 

Sec. 3. Be it further enacted, etc., That any taxes 
already imposed for any year, contrary to said exemptions, 
shall not be exacted, nor any penalty or interest accrued 
be demanded thereon, or any begin to run‘until said City 
shall have provided for the payment ef the water supplied 
in said year; or provision made therefor by remedy at law 
or equity. 

Sec. 4. Be it further enacted, elc., That to secure tie 
inhabitants of New Orleans and to the use of the City « 
supply of filtered or clear water, the City of New Orleans 
ve and is hereby empowered to contract with the saic 
Company, and determine upon terms and conditions. and 

a price for obtaining from said Company such suppl 
clear or filtered water. ' | 

Sec. 5. Be it further enucted, etc., Vhat nothing in 

b act shall be construed as in any manner abridging ©: 
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otherwise affecting any of the rights, franchises and 
privileges heretofore granted to said Company: but aH 
such rights, franchises and privileges shall continue and 
belong to said Company. 7 

Sec. 6. Be it further enacted, etc., That all laws or 
parts of laws inconsistent herewith be and are hereby 
repealed, and this act shall have effect from and after its 


promulgation. : 
H. W. OGDEN, 
Speaker of the House ot Representatives. 


CLAY KNOBLOCH, 
Lieutenant Governor and President of the Senate. 
“Approved 7th July, 1884. 
S. D. McENERY. 


Governor ot the State ot Louisiana. 


A true copy trom the original : 
Oscar ARROYO, 
Secretary of State. 


(EXHIBIT C.| 


OFFICIAL. 


MaAyvoranry or New OrbLEANS, 9 
City Hall, Sept. 25. r88y. 4 
No. gog—Ceuncil Series. 

AN ORDINANCE to carry out Act No. 36 ot the (cts of 
1884. providing tora tuture water supply from the 
New Orleans Water Works Company to and for the 
City of New Orleans and certain institutions. and 


regulating the use ot water and the payment theretor. 


Whereas. The Citv of New Orleans has been, and is. 
and will be. unable to allow the New Orleans Water 
Works Company the fittv vears exemption from taxation. 
deing the consideration tor a tree supply of water. con- 
templated by Section 11 of Act No. 33 of the Acts ot 
1577: and the Courts having decided that the exemption 
trom municipal taxation granted in said Act is not and 
saall not be enjoyed, and. therefore. as is also decided, 
tuat the City must pay for the water supphed by said 
Company. and 

Whereas. It is best to arrange tor a tixed annual price 
tor said water supply. rather than leave the City liable to 
an annual demand, the amount of which can not be known 
in advance, and from which the City can not be reheved, 
mutis specially authorized and required to provide tor the 
payment theretor, and 

Whereas. The said New Orleans Water Works Com- 
pany is willing to accept terms, arranging tor a sum to be 
cetermined in advance of each vear. and which amount 
can be readily and equitably fixed, according to a mode 
idopted in other cities, by reference to the number of fire 
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hvdrants, tire plugs, or tire wells, now numbering eleven 
hundred and thirty-nine (1139) in this City; therefore. 

Section 1. Be it ordained by the City Couneil of the 
City of New Orleans, That during the term of the Charter 
of the New Orleans Water Works Company. beginning 
with the year 1885, the supply of water for which this 
Ordinance provides shall be furnished by the said Com- 
pany. from the pipes and plugs ot said Company. now laid 
or hereatter to be laid, for the following purposes, to wit: 
For the extinguishment of fires and cleansing of the gut- 
ters; tor the use of all existing public buildings, public 
markets, public squares or parks, public schools, and the 
public charitable institutions supported and to be estab- 
lished and supported by the state and city and now sup- 
plied by the said company, and it shall be the duty o 
said company to keep ana maintain a head or pressure 01 
water of not less than fifty feet head. between the hours 
of 7 \. M.and 6p. M.: and the reservoir supply at night 
and between these hours shall be of such abundance as 
amply to cover the needs of the fire department tor 
extinguishing fires: and said Company shall make suc! 
provision as may be necessary to reinforce or supplement 
said reservoir supply in case of need or accident. In 
consideration for said supply, the City ot New Orleans 
shall pay, during the term of said Company's Charter to 
the said New Orleans Water Works Company sixty dol- 
lars ($60) per annum tor each and every tire plug, tire 
hydrant, and fire well connected with the mains or pipes 
of said Company, ot which said fire plugs. tire hydrants, 
and tire wells there are now eleven hundred and thirty- 
nine (1139), which number shall ever be the least measure 
of the annual sum to be paid to said company. and tor every 
additional hydrant, fire plug, or fire well exceeding sard 
number. hereatter attached to said pipes or mains, the 
city shall pay an additional sixty dollars ($60) per annum. 
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Sec. 2.. Be it further ordained, That the City of New 


Orleans shall have the power in times ot drought to tur- 
nish water tosuch persons as may live outside the lines the 
pipes of said Water Works Company, free from all 
charges. by the same, and shall have further power by Or- 
dinance duly passed and notified in writing to said Com- 
pany, before each annual appropriation for said supply, to 
decrease or increase number of fire plugs, fire hydrants, 
and fire wells for the ensuing year, all such Ordinances to 
designate the locations for the new attachments or intended 
cut-offs: provided, however, that the number of said fire 
hydrants, fire plugs, and fire wells be not reduced below 
eleven hundred and thirty-nine (1139), the intent thereot 
being that the annual price to be paid for said water sup- 
plv shall never be less than as fixed herein, by reference 
to the now existing number of said fire plugs, fire hydrants, 
and fire wells, but the City expressly reserves the power 
to change the location of any and all of said plugs, hy- 
drants, or wells, whenever the Council shall deem it neces- 
sary, said change to be at the cost of the Company. 

Sec. 3. Be it further ordained, etc., That the City of 
New Orleans shall annually set apart, appropriate, and 
provide in its annual budgets of expenditures and receipts, 
beginning with those for the vear 1885, and in all succes- 
sive budgets for each year successively, a sum sufficient to 
pav for said annual water supply, as fixed in the foregoing 
secuions of this Ordinance; and that said annual sum or 
price shall be patd to said New Orleans Water Works 
Company in twelve equal and monthly instalments. one 
on the last day of each consecutive month, beginning in 
the month of January, 1885, for the vear 1885; and begin- 
ning also in the month of January in each vear thereafter; 
and in event of prompt cash payments of said instalments 
during each year, the City of New Orleans shall be en- 
titled to deduct and retain from the last instalment in each 
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vear 6 per cent. of the entire amount paid and payable to the 
said Company in and for said year: but should any instal- 
ment be unpaid when due, it shall bear interest at the rate 
of 5 per centum per annum, from the end of the month in 
Which it was pavable. until finally paid. 

Sec. 4. Be it turther ordained. etc., That it is hereby 
made the duty of the Comptroller or Auditing Officer, and 
of the ‘Treasurer of said City of New Orleans, carefully to 
set apart and keep, as a distinct fund, the moneys or col- 
lections which shall have been appropriated in each year, 
pursuant to this Ordinance, and such proportion of all col- 
lections of the revenue as shall have been appropriated in 
the budgets to and tor said Company, or the said water 
supply for each vear. shail be carefully and exactly set 
apart by said officers, as collected: and shall be warranted 
for by said Comptroller and paid by said Treasurer to said 
Company. during each month, without further direction. 
ordinance, or authority than that hereby given. 


Sec. 5. Be it further ordained, etc.. That the New Or- 
leans Water Works Company shall have the right to in- 
spect and examine into ihe use of water to be supplied, 
under this Ordinance, and the City of New Orleans and its 
officers shall see that no water is taken or used except for 
the purpese aforesaid, and that there shall be no waste nor 
more water taken and used than may be actually necessary 
tor the purposes atoresaid; and to this end the City of New 
Orleans shall adopt all proper measures or ordinances to 
prevent waste and to prevent any use of water except tor 
the purposes herein designated; and it is hereby made the 
duty of the officers of said City and of those of any and all 
public buildings, and public institutions, and of all persons 
using water under this Ordinance, to prevent waste and to 
prevent the use of such water except for the actual need 
tor the purposes aforesaid. 

Sec. 6. Be it further ordained, etc.. That the Mavor be 
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and is hereby authorized and directed to execute a con- 
tract by Notarial Act to and with said Company. embody- 
ing and carrving out the provisions of this Ordinance. 
Sec. 7. Be it further ordained, etc., That all ordinances 
or parts of ordinances inconsistent or in conflict with this 
Ordinance be and the same are hereby repealed. 
Adopted by the Council of the City of New Orleans. 


Sept. 23, 1584. 
M. McNamara, 


Clerk ot Council. 
Approved Sept. 26, 1884. 
J. V. GUILLOTTE, 
A true copy: Mavor. 
Tu. Buisson, 
Secretary to the Mayor. 
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(EXHIBIT D.) 


CONTRACT UNDER ORDINANCE No. goo. 


UnirEp STATES oF AMERICA, ) 
STATE OF LOUISIANA, , 
Parisu or ORLEANS, City or NEw Oreans. 9 

Be it Nnown: | 

That on this third day of the month of October, in the 
year of our Lord one thousand eight hundred and eighty- 
four and of the independence of the United States otf 
America the one hundred and ninth, before me, Joseph 
Dewey Taylor, a notary public in and for the Parish ot 
Orleans, State of Louisiana, duly commissioned and qual- 
ified, and Official Notary of the City of Néw Orleans. 
and in the presence of the witnesses hereinatter named 
and undersigned—personally came and appeared: 

The Honorable Joseph Valsin Guillotte, Mayor of the 
City of New Orleans, herein acting in his official capacity 
as Mayor aforesaid, beirg herein and hereunto specially 
authorized and empowered by Ordinance Number 909, 
Council Series, adopted by the Council of the City of 
New Orleans, on the 23d day ot September, A. D. 1884, 
a duly certified copy of which Ordinance is hereto an- 
nexed and made part hereof. 

Also cameand appeared Mr. Aibert Baldwin, President 
of and herein representing the New Orleans Water Works 
Company, being herein and hereunto specially authorized 
and empowered by a resolution of the Board of Directors 
of said Water Works Company, passed at a meeting ot 
said Board held in the City of New Orleans on the 27th 
day of September, A. D. 1884, a certined copy of which 
resolution is hereto annexed and made part hereot. 
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Whereupon said Albert Baldwin, in his said capacity as 
President, declared and does hereby declare that he ac- 
cepts all and singular the terms, conditions, provisions, 
obligations, rights, benefits and advantages set forth and 
contained in said Ordinance No. 909, adopted by the 
Council of the City of New Orleans, on the 23d day ot 
September, A. D. 1884, and approved by the Mayor on 
the 26th day of September, A. D. 1884, thereupon duly 
promulgated, and which said ordinance, so accepted by 
said Baldwin, President, is in the words and figures tol 
lowing, to wit: (Here follows Ordinance No. gog, C. S. 
See Exhibit **C.’’ ) 

And said Joseph Valsin Guillotte, Mayor, and said Al- 
bert Baldwin, President, having each read and declared 
himself tully cognizant of the contents ot said Ordinance, 
do severally declare that they do hereby contract, engage, 
and agree, one with the other, according to the terms, 
provisions, conditions and language ot said Ordinance ; 
all and singular of which said terms, conditions, provi- 
sions and language shall be and is hereby made a contract, 
engagement and agreement between said parties, the City 
ot New Orleans and the New Orleans Water Works Com- 
pany; to be observed and carried out and held and main- 
tained inviolate during the entire term and existence of 
the said New Orleans Water Works Company, its assigns 
or successors, as now fixed in the Charter of said Com-— 
pany, being a period of titty years from the incorpora- 
tion of said Company. 

The said Albert Baldwin, as President aforesaid, en- 
gages to furnish and supply water trom the pipes of said 
Company in the manner, at the times and for all purposes 
and objects as set forth in and pursuant to the provisions 
and requirements ot the said Ordinance No. 909, Council 
Series; to furnish or supply water to and tor the public 
places, buildings and institutions as in and by said Ordi- 
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nance required ; to allow the City of New Orleans in time of 
drought. said state or condition of drought to be decided by 
the Board of this Company and the City Council, to furnish 
water to such persons as may live outside the lines of the 
pipes of the said Company tor the needs of said persons. 
without waste, and by such means of transportation by 
carts, wagons, barrels, or like appliances, as said City may 
provide and furnish, all pursuant to the intent and purpose 
of sections second and fifth of said Ordinance; to observe 
and obey any ordinance duly notified to said Company di- 
recting the increase of the number of fire plugs, fire hy- 
drants and fire wells, or the decrease thereof, provided 
said decrease be not below eleven hundred and thirty-nine 
(1139) in number, all according to section third of said 
Ordinance, and turther he engages and contracts, as 
President aforesaid, to do, perform, and give and to ob- 
serve, carry out and tulfil all things required of said Com- 
pany by or in said ordinance. 

In consideration whereot said Joseph Valsin Guillotte, 
Mayor, aforesaid, engages and contracts to pay unto said 
Company annually the sum of sixty ($60) dollars, for each 
and every fire plug, fire hydrant and tire well connected 
with the mains or pipes of said Company, ot which there 
are now eleven hundred and thirty-nine (1139), and which 
number shall ever be the least measure of the annual sum 
to be paid said Company: to pay said Company annually 
sixty ($60) dollars for every additional hydrant, fire well or 
fire plug exceeding said number of eleven hundred and 
thirty-nine (1139) and hereatter attached to said mains or 
pipes; te notify said Company in writing of all decrease 
or increase required of said plugs, hydrants or wells, to 
make promptly, fully and specially the annual appropria- 
tions and monthiy payments as required by and in section 
three of said ordinance, the City to deduct or retain from 
the last monthly payment in each year six per centum ot 
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each annual sum paid, and to be paid said Company as 
provided in said section three; to hold and set apart and 
keep as a distinct fund, the moneys or collections as re- 
quired by said ordinance, and upon request or demand ot 
said Company, on the last day of each month in any year 
the Comptroller of the City shall warrant on the Treasurer 
for, and the Treasurer shall pay from said money or col- 
lections. the instalments which at that time shall be due, 
without other authority or ordinance than said ordinance; 
and the Comptroller or Auditing Officer and the Treasurer 
of the City shall faithfully carry out and premptly obey all 
the requirements and provisions of the tourth section of 
said ordinance, and shall raise no obstacle nor impose 
any delay in obeying the same; and it shall be the duty 
of each, in his respective department, to keep all money 
and collections appropriated under said ordinance and 
this contract, as separate from all other moneys and asa 
distinct fund, all pursuant to and in accordance with said 
section four. 


The said Company shall have the right to inspect and 
to examine into and concerning the use ot water supplied 
by it, and none of said water shall be wasted or used oth- 
erwise than for the purposes named in said ordinance and 
to the extent of the actual need for said purposes, all as 
provided in section tive of said ordinance, and to this end 
the officers and persons designated in said section tive, and 
the City of New Orleans, shall do, perform, and abstain 
from doiug the things set forth in said section five of said 
ordinance. 


Further it is agreed and understood and stated by and 
between the said parties that the specifications or detailing 
in this instrument of the several rights, duties, obligations 
and things to be done, performed, observed, carried out, 
or abstain from, respectively, does not and shall not limit, 
modify or in any manner take from the effect of any of 
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the terms, conditions, provisions or expressions of said 
ordinance, all of which are by these presents accepted 
and made binding, effective and operative upon and be- 
tween the said New Orleans Water Works Company and 
the City of New Orleans, their assigns or successors, for 
and during the term named in the Charter of said Company. 

Thus done and passed in my office in the City of New 
Orleans, aforesaid, the day, month, and year first afore- 
said,in the presence of Charles G. Rebentisch and George 
B. Goetz, witnesses, residing in this Parish, who have 
signed their names with the said parties and me Notary. 


Original signed: 
J. V. GuILLorre, 


Mayor. 


ALBERT BALDWIN, 
President of the New Orleans Water Works Company. 


C. G. REBENTISCH, 
GEORGE B. GorETz, 
J. D. Tay or, 
Notary Public. 
A true copy of the original. 


New Orleans, May 10, 1888. 
J. D. TAYLOR, 


Notary Public. 


(EXHIBIT E.) 


Mayora.ty oF NEw ORLEANS, 2 
City Hall, Oct. 27, 1888.  § 
No. 3287—Council Series. 

An Ordinance directing the City Attorney to amend 
pleadings filed in the Civil District Court, Parish of Or- 
leans, on behalf of the City in case No. 15,744 of the 
docket of the Court, and entitled *‘ Edward Conery, Jr., 
and others vs. The New Orleans Water Works Com- 
pany, the City of New Orleans and others,’’ and also 
directing him to join in plaintiffs’ demand to annul the 
alleged contract of the City of New Orleans, under 
Ordinance gog, C. S., with the Water Works Company, 
as beyond the powers of the late City administration, and 
in fraud of the rights of the City; and further directing 
the City Attorney to proceedin said suit for the best inter- 
ests of the City of New Orleans. 

Section 1. Be it ordained by the City Council of New 
Orleans, that the City Attorney, on behalf of the City, at 
present a defendant of Record in suit 15,774, ot the Civil 
District Court, entitled ‘* Edwaid Conery, Jr., e¢ a. vs. 
The New Orleans Water Works Company e/ a/.,’’ be 
and heis hereby directed to amend, with leave of the 
Honorable the Civil District Court, for the Parish of Or- 
leans, the answer of the city therein, and to join in plain- 
tiffs’ demand, and to proceed in order to cause to be va- 
cated the alleged contract under Ordinance gog, C. S., 
between the City and the New Orieans Water Works 
Company, of date Oct. 3, 1884, before J. D. Taylor, no- 
tary, and to have the same pronounced null and void, and 
of no effect, as being detrimental to the public rights and 
interest, beyond the powers of the late city administration, 
and in fraud of the rights of the city. 
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Sec. 2. Be it further enacted, etc., That the City At- 
torney be and he is hereby authorized to take such further 
action in pursuance of this ordinance, relative to said 
cause No. 15,774, and entitled ‘* Edward Conery, Jr., and 
others vs. the New Orleans Water Works Company, the 
City of New Orleans and others,’’ as he may deem neces- 
sary for the best interests of the City. 

Sec. 3. Be it further ordained, etc., That all ordinances 
or parts of ordinances inconsistent with or contrary to the 
provisions of this ordinance be and the same are hereby 
repealed. 

Adopted by the Council of the City of New Orleans, 
Oct. 23, 1888. 

Ep. T. MANNING, 


Clerk of Council. — 
Approved Oct. 26, 1888. 


A true copy: JOS. A. SHAKESPEARE, 
WRIGHT SCHAUMBURG, Mayor. 
Secretary to the Mayor. 
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[EXHIBIT F.| 


ExtTRACTS FROM THE CONSTITUTION OF LOUISIANA OF 


1879. 


Article 253. The citizens of the City of New Orleans, 
or any political corporation which may be created within 
its limits, shall have the right of appointing the several 


public officers necessary for the administration of the 
police of said City, pursuantto the mode of election which 


shall be provided by the General Assembly. 

Art. 254. The General Assembly, at its next session 
after the adoption of this Constitution, shall enact such 
legislation as may be proper to liquidate the indebtedness 
ot the City of New Orleans and apply its assets to the 
satisfaction thereot. It shall have authority to cancel the 
Charter of said City, and remit its inhabitants to another 
form of government if necessary. In any such new form 
of government no salary shall exceed $3500. 

Art. 255. The General Assembly shall pass necessary 
laws to prevent sailors or others of the crew of foreign 
vessels from working on the wharves and levees of the 
City of New Orleans ; provided, there is no treaty between 
the United States and foreign powers to the contrary. 

Art. 57. The General Assembly shall have no power 
to release or extinguish, or to authorize the releasing or 
extinguishing, in whole or in part, the indebtedness, lia- 
bility or obligation of any corporation ov individual to 
this State, or to any parish or municipal corporation 
therein; provided, the heirs to confiscated property may 
be released of all taxes due thereon at the date of its 
reversion to them. 

Art. 45. The General Assembly shall have no power 
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to grant, or to authorize any parish or municipal authority 
to grant, any extra compensation, fee or allowance to a 
public officer, agent, servant or contractor, nor pay, nor 
authorize the payment, of any claim against the State, or 
any parish or municipality of the State, under any agree- 
ment or contract made without express authority of law; 
and all such unauthorized agreements or contracts shall 
be null and void. 


[EXHIBIT G.}) 


Extrract rrom Act No. 20 oF THE Acts or 1882. 
[ Being the Present City Charter of New Orleans. | 


Sec. 7. The Council shall have power, and it shall be 
their duty, to pass such ordinances and to see to their 
faithful execution as may be necessary and proper: (1) 
To preserve the peace and good order of the city. (2) To 
maintain its cleanliness and health, and to this end: (a) 
to adopt and provide an efficient system ot drainage; (0) 
to provide for the inspection and cleanliness of all vaults, 
privies, yards, pools, markets, cemeteries : (c) to regulate 
the location of and inspection and cleansing of dairies, 
stables, cattle yards, landings and pens. slaughter houses, 
soap, glue, tallow, and leather tactories, depositories tor 
hides, and all places of business likely to be or become 
detrimental to health, and to adopt such ordinances and 
regulations as shall be necessary or expedient for the pro- 
tection of health, and to prevent the spread of disease, and 
to maintain a good sanitary condition in the streets, public 
places, and buildings, and on all private premises. The 
Common Council shall provide tor the frequent inspection 
of all premises by persons to be designated, either by the 
Common Council or by the Board of Health in the city; 
they shall also prescribe what water supply shall be pro- 
vided by the owners of private premises, and that all 
premises, yards, streets and alleys shall be kept in a cleanly 
condition; shall provide for the punishment of any viola- 
tion of such ordinances or regulation, by fine or imprison- 
ment or both; and all such fines, when recovered, shall be 
paid over to the Board of Health, to assist in its mainte- 
nance; (@) to suppress all nuisances; (¢) to prevent the 
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sale of adulterated or decayed food, and punish the same ; 
to punish the sale of adulterated drinks. (3) To open 
and keep open and free from obstruction all streets, public 
squares, wharves, landings, lake shore and river and 
canal banks. (4) To keep the street and crossings, and 
bridges, and canals and ditches, clean and in repair. (5) 
To organize and provide an efficient police. (6) To 
light the streets, wharves, landings and public squares. 
(7) To organize and maintain free public schools. (8) 
To provide for the extinguishing of fires. (9) To main- 
tain levees, dykes, and to protect the city from overflow. 


(EXHIBIT H.|] 


No. 9007. 


EXTRACT FROM 34TH ANNUAL REPORTS, P. 432. 


City or New ORLEANS vs. Tot NEw ORLEANS WATER 
Works COMPANY. 


The exemption from taxation of defendant’s property by its 
Charter, passed in 1877, is unconstitutional, and the City’s 
demand for taxes is sustained. 

To the extent that the exemption was the consideration of de- 
fendant’s obligation to supply free water to the City, de- 
fendant is entitled to relief. 

The exemption was not the sole, but only part of the consider- 
ation of the obligation to supply free water. 

This partial failure of consideration entitles defendant to relief 
to the precise extent thereof, which is accomplished by con- 
demning the City to pay for its water to the value of the 
taxes recovered. 


Appeal from the Civil District Court for the Parish ot 
Orleans. J/ouroc, F. 


Chas. F. Buck, City Attorney, and Wynne Peogers tor 


plaintiff and appellant. 
Albert Voorhtes, Thomas F. Semmes, Henry B. Kelly, 
Blanc & Butler, and Breaux & all, contra. 


. The opinion of the Court was delivered by 


FENNER, J.. The Act of the General Assembly, No. 


33 of 1877, is the charter of the defendant company, and 


is entitled ** An Act /o cuable the City of New Orleans 
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to promote the public health and to afford greater security 
against fire, by the establishment of a corporation to be 
called the New Orleans Water Werks Company,” etc. 
The act provides tor the transfer from the City of New 
Orleans to the company of ** the water works and all the 
property appurtenant thereto,’’ then belonging to said city. 


It confers upon the defendant sundry valuable privileges, 
amongst others, ‘* thal ¢/ shallhave for fifty years the ex- 
clusive privilege of supplying the City of New Orleans 
and ts tnhabttants with water from the Mississippi river, 
or any other stream or river, by means of pipes and con- 
duils,””’ etc., and lo charge therefor. 


The eleventh section of the Act, which is directly re- 
sponsive to the purpose declared in the title, provides: 


‘That the City of New Orleans shall be allowed to use 
water from the pipes and plugs otf said company now laid, 
or hereafter to be laid, free of any charge, for the extin- 
guishment of fires, cleansing of the streets,and for the use 
of all public buildings, public markets, and charitable 
institutions, and that the said company shall place, free of 
any charge whatever, two hydrants of the most approved 
construction in front of each square, where a main pipe 
shall be laid at a suitable distance trom each other, 
trom which a suflicient quantity of water may be conveni- 
ently drawn for the extinguishment of fires, for watering 
the streets, and cleansing the gutters, and tor ‘any other 
public purpose: that on the squares which do not front on 
the river, the hydrants shall be placed on opposite sides ot 
the streets, at an equal distance from each other and the 
corners. It shall be the duty of the said company, when- 
ever main pipes shall be laid, to supply water for all the 
purposes herein mentioned at all times during the continu- 
ance of this charter; and tu considcration thereof the 
franchise and property of said New Orleans Water 
Works Company, used in accordance with this Act, shall 
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be exempt from taxation—State, municipal, and pavo- 
chial.”’ 

By an amendment of the Act, the exemption from State 
taxation was repealed. 

The City of New Orleans brought the present suit to 
recover $11,484.87, amountof taxes levied on the defend- 
ant’s property tor the year 1881. 

Defendant, in answer, pleads, in bar otf plaintift’s 
action, the exemption granted by the foregoing Act; and 
then, reconvening, demands that in case the plea of ex- 
emption should be overruled,the city should be condemned 
to pay the value of the water used during the year for 
Which the tax was levied. 

Judgment was rendered in favor of the city tor the tax 
claimed and in favor of reconvenor against the city torthe 
value of the water, viz: the sum of forty thousand two 
hundred and eighty-one dollars and eighty-seven cents. 

The correctness of the judgment for the tax does not 
admit of question. 


The courts organized under the Constitution of 1868 
repeatedly decided that neither municipal authorities nor 
the State Legislature could validly exempt property trom 
taxation, either by commutation, of such taxes, or in any 
other manner, unless the property was ‘* actually used for 
church, school, or charitable purposes.”” See specially: 
City vs. Lafayette Insurance Company, 28 An. 756; Lou- 
isiana Cotton Manufacturing Company vs. City, 31 An. 
440: City vs. Louisiana Savings Bank, /d. 827; also, 27 
An. 376, 646, 648; 28 An. 498, 512; 31 An. 292, 637, 519. 

This jurisprudence has been followed by this Court, as 
at present organized. State vs. Louisiana Savings Bank, 
32 An. 1137; City vs. New Orleans Sugar Shed Com- 
pany, 35 An. 549. 

To the extent that thts subjection to taxation destroys or 
impatrs the consideration upon which rests the contract of 
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defendant lo supply free water to the city, defendant fs un- 
doubtedly entitled to relief, but to that exient only 


The position of defendant, impliedly though not express- 
ly approved by the judge a quo, is that the exemption from 
taxation was the so/e consideration of the defendant's obli- 
gation to furnish the city with free water, and that when 
the city elected to claim its taxes it released the defendant 
from its entire obligation to furnish water free and became 
bound to pay tor all the water used, even though exceed- 
ing, as it does, three fold the taxes. 


Such is not our view. 

While the free water supply ts declared by the Act to be 
the consideration, and doublless the sole consideration, of 
the exemption srom taxes the Act does not declare, nor do 
we think rt means, that the exemption is the sole cousidera- 
lion of the obligation lo supply the water to the City. On 
the contrary, we consider that the latter ts a princtpal and 
fundamental provision of the contract, the consideration of 
which ts found not only inthe exemplion, but in all the val- 
uable prizvtleges conferred by the Act. 

This is so clear to our minds trom the reading of the 
entire.Act, and from the nature and purposes of the stipu- 
lation, as indicated by the title, that we deem it unneces- 
sary to elaborate our reasons. The result is, that defend- 
ant has suttered, nota total, but only a partial failure ot 
the consideration of its contract and is entitled to relief 
only pro fanto. 

The principle governing the reliet is well expressed by 
Mr. Parsons: ** Where the consideration: tails only in 
part, principles analogous to those which govern an inquiry 
into the inadequacy of a consideration would be applied to 
it. If there were a substantial consideration left, although 
much diminished, it would still suffice to sustain the con- 
tract. * * * It the consideration and the agreement 


ae 


founded upon it both consisted of several parts and-a part 
.of the consideration failed, and the appropriate part of the 
agreement could be apportioned to it, then they might be 
treated as several contracts, and a recovery of money paid 
be had accordingly.” 

t Parsons’ Contracts 462. 

Franklin vs. Miller, 4 A. and E. 605. 

Roberts vs. Havelock, 3 B. and Ad. 404. 

There could not bea clearer case tor the application of 
these principles than this. 

Defendant’s obligation to furnish water to the city 1s 
unrestricted as to amount, and it appears that the City has 
actually used and the detendant has furnished water to 
‘the value of more than forty thousand dollars. Zhe ex/ent/ 
to which the consideration has failed ts exactly the amount 
of the City’sclaim for taxes. It the City shall be con- 
demned to pay defendant tor that amount of water?’ exact 
justice will be done and defendant can claim no more. 

But tor the nature of the City’s claim being for taxes, 
compensation would preserve the exact s/alus quo. 

We regret that the City’s financial condition prevents the 
judgment against her trom being the immediate equiva- 
lent, but the law regards interest as the only compensa- 
tion tor the delay which defendant may suffer in the col- 
lection of its judgment. 

We observe that in the sugar shed case we allowed the 
defendant a judgment in reconvention for an amount 
slightly exceeding the City’s claim fortaxes. It may be 
that in that case, the exemption was the sole consideration 
of the donus; but in any event, the difference between the 
two claims was so slight that the view now presented did 
not attract our attention. City vs. New Orleans Sugar 
Shed Company, 35 An, 549. : 

It is, theretore, ordered, adjudged, and decreed that 
the judgment appealed from be amended by reducing the 


se” 
ede) 


principal of the amount allowed defendant on its recon- 
ventional demand from $40,281.87 to $11,484.87: and 
that, as thus amended, the same be now allirmed, defend- 
ant to pay cost of this appeal. 

[The italics are by the present editor. | 


|APPENDIX I. | 


ExTRACT FROM THE ReEvisep Civit Cope or Loutsi- 


ANA. OF CONVENTIONAL OBLIGATIONS. 


No. NI. 


Section 3 of the Object and Matter of Contracts. 


Art. 1890 (1884).—A person may also, in his own 
name, make some advantage for a third person the con- 
dition or consideration of a commutative contract, or 
onerous donation; and if such third person consents to 
avail himself of the advantage stipulated in his favor, the 
contract can not be revoked. 

ArT. 1891 (1885 ).—-The object of a contract must be 
possible, by which is meant physically or morally possible. 
The possibility must be determined, not by the means of 
ability of the party to tulfil his agreement, but by the na- 
ture of the thing which forms the object ot it. 

ART. 1892 (1886).—-That is considered as morally im- 
possible which is forbidden by law, or contrary to morals. 
Ali contracts having such an object are void. 
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SUPREME COURT OF THE UNITED STATES. Es 

OcTOBER TERM, 1891. 

No. 632. ‘ 

THE CITY OF NEW ORLEANS AND JOSEPH A. SHAK- 
SPEARE, Mayor oF SAID CITY, PLAINTIFFS IN ERROR, pedi 
versus fea 

THE NEW ORLEANS WATER WORKS COMPANY ET At. . 

IN ERROR TO vHK SUPREME COURT OF THE STATE OF LOUISIANA. 
BRIEF OF DEFENDANT IN ERROR. 

J. R. BECKWITH, a 
Counsel for Defendant in Error. aed 
A. W. Hyatt Stat’y Mfg Co., Limited, 78 Camp street, N N. 0.—th,100. een int 
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Supreme Court of the United States. 
OCTOBER TERM, 1891. 
No. 632. 
THE CITY OF NEW ORLEANS Anp 
JOSEPH A. SHAKSPEARE, Mayor, PLAINTIFFES IN: Ernkor, 
Versus 
THE NEW ORLEANS WATER WORKS COMPANY. 


EK. CONERY, Jn., Er Aus., TAXPAYERS, PLAINTIFSS IN ERROR, 


VErSUS 
THE NEW ORLEANS WATER WORKS COMPANY. 


Writs of Error to the Supreme Court of the State of Louisiana. 


DOUBLE WRIT IN THE SAME CASE. 


Brief of Defendant in Error, The New Orleans Water Works 
Company. 


There are two writs of error in this eause. The first writ 
in order of date was sued out by the city of New Orleans and 
Joseph A. Shakspeare, Mayor, the city being a co-defendant 


with the New Orleans Water Works Company in the original 
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suit in the state court, without joining its co-defendant, this de 
fendant in error, except as to defendant in the writ. 

The other writ was sued out by the taxpayers, I. Conery, 
Jr., et al., the original plaintiffs below, in which it appears that 
every other party to the record, including the city of New Or- 
leans, were made defendants in error. 

The New Orleans Water Works Company, defendant in er- 
ror in both writs, moved the court, at the October term, 1589, 
to dismiss the writs or affirm the decree. This motion was sub- 
mitted in January, 1800, and by order of this court postponed, 
to be heard when the eause should be ealled for trial on the 
merits. 

The first question, therefore, is whether there is jurisdiction 
in this court aud whether the writs should have been allowed, the 
defendant in error still insisting on its motion to dismiss both 
writs for want of jurisdiction or any federal question either in- 
volved in the ease or determined by the court below. 


ABSTRACT OF PLEADINGS AND FACTS. 


The petition was filed on the 2d November, 1885 ; the plain 
tiffs are Edward Conery, Jr., and a score or more of others, 
alieging themselves to be citizens of the State of Louisiana and 
of the city of New Orleans. The defendants are the New 
Oreans Water Works Company, Isaac W. Patton, Treasurer, 
John H. Hardy, Comptroller, of the city of New Orleans, and: 
the city of New Orleans. 


the plaintiffs aver that they are taxpayers of the city of 


New Orleans, and collectively pay into the city treasury, for eity 
purposes, taxes exceeding the aggregate Of $10,000 ; that the 
Legislature of the State, at an extra session in 1887, by Act No. 
33, approved on the 3tst day of March, 1877, incorporated a 
company styled **The New Orleans Water Works Company,” 


the object of the act being declared to be to enable the city of 


New Orleans to promote the public health, and to afford greater 


” 


The New Orleans Waler Works Company. 3 
security aginst fire by the establishment of such corporation ; 
to authorize the corporation to issue bonds for the purpose of 
extending and improving the water works. and to furnish the 
inhabitants of the city of New Orleans with an adequate supply 
of wholesome water. 

That the act provided for the incorporation of a company 
with a capital stock of two millions of dollars, and granted 
the company the exclusive privilege of furnishing water to 
the city of New Orleans, or its inhabitants. from the Missis 
sippi river, or any other stream or river, by means of pipes 
and conduits, for fifty years from the date of the passage of the 
act ; that among other things, the eleventh section of the act of 
incorporation provided : 

‘That the city of New Orleans shall be allowed to use 
water from the pipes and plags of said company now 
laid, or hereafter to be laid, free of any charge, for the ex, 
tinguishment of fires, cleansing of the streets, and = for the 
use of all public buildings. public markeis and charitable 
institutions, and that the said company shall place, free of any 
charge whatever, two hydrauts of the most approved coustruc. 
tion, in front of each square, where a main pipe shall be laid, 
at a suitable distance from each other, from which a suflicient 
quantity of water may be conveniently drawn for the extin- 
cuishment of fires, for watering the streets and cleansing the gut- 
ters, and forany other public purpose ; that on the squares whieh 
do not front on the river the hydrants shall be placed on opposite 
sides of the streets, at an equal distance from each other and 
the corners. It shall be the duty of said company, whenever 
main pipes shall be laid, to supply water for all the purposes 
herein mentioned at all times during the continuance of this 
charter; and in consideration thereot, the tranchises and prop 
erty of said New Orleans Water Works Company, used in accord. 
ance With this act, shall be exempt from taxation, State. munic 
Ipal and parochial.” 

That by Act 43, of 1875, the said act of incorporation was 
amended in certain respects and particulars, and the werd 
‘*State.’’ in section eleven of said act, in the last line thereof, 
was stricken out, so that said company was made liable to State 


taxes. 
That said act was accepted by the city of New Orleaus, by 


4 The City of New Orleans vs. 


the holders of water works bonds, and the holders of city in- 
debtedness. and that said corporation was duly organized ; all 
of the property purchased by the city of New Orleans from the 
Commercial Bank was transferred and delivered to said corpera- 
tion, and said corporation entered upon the performance of its 
functions and complied with the terms and provisions of said 


acts of 1S77 and 1S78. 


That at the time the act of incorporation was drawn, and at 
the time the amendatory act was passed, permitting the organi- 
zation of said company, it was notoriously known by every in- 
telligent person in the State of Louisiana, and by all persons 
who participated in the organization of said company, that the 
Legislature had no power to exempt property from taxation of 
any kind or nature, except that which was actually used for 
ehurch, school or charitable purposes, and that the framers of 
said act, and the incorporators of the said company at the time 
that the same was passed, knew that said exemption from tax- 
ation was null and void, and of no force or effect. 

That for several years the Water Works Company supplied 
the city of New Orleans with water, and the city of New Or- 
leans demanded no taxation from the corporation. 

That in the year 1881, the city of New Orleans brought suit 
agairst the Water Works Company for the sum of $11,484 87, 
the amount of the taxes assessed against the defendant’s prop- 
erty for that year; that in the suit the Water Works Company 
reconvened, and demanded payment for the water that it had 
furnished, and claimed a larger sum of money as the price and 
value of the water furnished during the year 1881. 

That in the Civil District Court, where the case was tried, 
a judgment was rendered in favor of the city of New Orleaus 
for the amount of the taxes for the year 1881, and a judgment 
was rendered on the reconventional demand in favor of the 
Water Works company and against the city for the value of the 
water supply of that year, for $40,251.87. 


The New Orleans Vater Works Company. fh 


That the city of New Orleans appealed from the judgment 
to the Supreme Court, where the judgment in favor of the ¢city 
for the taxes of ISSL was aflirmed, and the judgment in favor of 
the Water Works Company against the city fer the value of 
water supplied in 1881, was reduced to $11,454.57, the amount 
of the taxes for that year. 

That the Supreme Court, in deciding the cause, interpreted 
the legislative contract made between the city of New Orleans 
and the Water Works Company, as contained in Act No. 35, of 
ISS7, and declared that the Water Works Company, under the 
contract contained in its charter, had no power to demand or 
recover from the city of New Orleans, in any year, any sum, 
fur the price of water supplied, greater than the amount of the 
city taxes for that year; that all this appears in the case of the 
City of New Orleans vs. the New Orleans Water Works Com- 
pany, No. 9007 of the docket of the Supreme Court, and by the 
printed and published opimion of the Supreme Court, as con- 
tained in the 56th Louisiana Annual Reports, p. 432 et seq. 

That after this judgment was rendered, the Water Works 
Company, striving and contriving to obtain some unjust and 
unlawful advantage over the city of New Orleans, and not sat- 
isfied with the terms and conditions of the charter alleged to be 
the law of its iife, as determined by the Supreme Court, pro- 
cured the legislature of the State, at its session, held in 1884, 


to pass an act known as Act No. 56, of 1854, entitled ** An 
Act to provide for the supply of water to the city of New Or- 
leans, by the New Orleans Water Works Company, in cases of 
the municipal taxation of said company ; to authorize provision 
to be made for the payment of water supplied and to be sup- 
plied ; to provide for obtaining a supply of clear or filtered 
water by the New Orleans Water Works Company, and to enable 
the city of New Orleans to contract for the same; to regulate 
the payment of said taxes imposed on said company, contrary to 
the exemption given in its charter, and to put into effect See- 
tion 11 of Act No. 33 of the Acts of 1877, E. S.. in instances of 
refusing or contrary to the exemption therein.” 


That. the first section of said act declares : ** That in all in- 
stances of the taxation of the franchises or property of the New 
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Orleans Water Works Company, for any year or years, by or for 
the city of New Orleans, or for municipal purposes, whether 
such taxation be for past or future years, and the said company 
be in any manner obliged to pay, notwithstanding the exemption 
granted in See. Llof Act No. 35 of the Acts of 1877, E.S., then, 
in allsuch instances, the said city of New Orleans is hereby em- 
powered and required to pay the said company the value of all 
the water the said company bas supplied or shall supply during 
any year or years for which said taxes have been or shall be 
levied, to or for the use and purposes of the city of New Or 
leans, its publie buildings, markets, or for streets, gutters, ex- 
tinguishment of fires, or other public purposes.”’ 

That the second section of said act provides : ‘* That in all 
instanees of such taxation, contrary to said exemption, for any 
future year or years, the city of New Orleans shall provide in 
its budget, or shall set apart and appropriate a stun sufficient to 
pay for the said water supply for said year or years ; and unless 
this be observed and done, the said company shall not be com- 
pelled to deiiver water for the uses and purposes aforesaid.” 

That the third section of said act provides: ** That any 
taxes already imposed forany year, contrary to said exemptions, 
shall not be exacted, nor any penalty or interest accrued be de- 
manded thereon, or begin to run until said city shall have 
provided for the payment of the water supplied in said year, or 
provision made therefor by remedy at law or equity.” 

That the fourth section of said act provides: *‘* That) to 
secure the inhabitants of New Orleans and to the use of the city 
a supply of filtered or clear water, the city of New Orleans be 
and is hereby empowered to contract with the said company, 
and determine upon terms and conditions, and fix a price for 
obtaining from said company such supply of clear or filtered 
water.’”’ . 

That the fifth section of said act provides: ** That nothing 


in this act shall be construed as in any manner abridging or 
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otherwise affecting any of the rights, franchises and privileges 
heretofore granted to said company; but all sueh rights, 
franchises and privileges shall continue and belong to said 
company.’ 

That the sixth section of said act provides for its going into 
force from and after its promulgation. 

That pretending to act under the authority of this statute, 
the City Couneil of New Orleans, on the 25d September, 1SS4, 
passed a certain ordinance numbered 909, CL S., a copy of 
Which is contained in a contract referred to in’ the petition as 
marked ** B.? being the contract assailed ip this suit. 

That the ordinance referred to authorized the mayor of 
the city to enter into a contract with the New Orleans Water 
Warks Company on the terms and conditions set forth in the 
ordinance. 

That on the third day of October, 1854, Guillotte. Mayor, 
and the Water Works Company entered into a contract before 
Jos. D. Taylor, notary public. in alleged complianee with Or. 
dinance No. 909, a certified copy of which is alleged to be an- 
nexed to and made a part of the petition ; but to prevent repe- 
tition of the same instrunent in the transeript, is to be found in 
the transcript, p. 145 ef seq. 

The petition avers, as a construction of that contract, that 
the Mayor and Council of the city undertook to bind the city du. 
ring the whole of the remainder of the term of the charter of the 
Water Works Company (a period alleged to exceed forty years), 
to pay the Water Works 860 for every fire plug, fire hydrant 
and fire well connected with the mains and pipes of the ecom- 
pany, of which, at that time, there were 1159. The contract 
stipulated that that number should be the least measure of the 
annual sum to be paid, é. ¢.,, 360 per plug on that number of 
plugs and fire wells. That upon notification to the company in 
writing, there might be an inerease of the plugs, hydrants, ete.; 
that the city contracted to make annually special appropriations, 
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in the annual budget. of the sum necessary to pay the amount 
stipulated under the contract, in monthly payments, and to set 
apart and hold the money or appropriation as a distinct fund 
to carry out the contract. That there are other details in the con- 
tract which the petitioners deem unimportant and unnecessary 
to mention, but which are shown in the copy of the contract 
referred to in the petition as document **B;’’ that this water 
supply, provided under the contract, was the identical water 
supply mentioned as set forth in the charter of the company. 
That said Ordinance No. 909, and the contract made in ae- 
cordance therewith, were not authorized by the terms of Act 
No. 56, of 1884; that said act did not contemplate that the con- 
tract relations of the cit vy of New Orleans and the Water Works 
Jompany, as set forth and interpreted by the Supreme Court, 
should be, in any manner, changed, unless it be for the purpose 
of enabling the Water Works Company to furnish clear and fil- 


tered water; that if Act No. 56 did contemplatethat the city of 


New Orleans and the Water Works Company should enter into a 
contract stipulating what the value of the water to be supplied 
by the said company tothe city should be, then Act 56 is un- 
constitutional and void: 

(1) Because it violates paragraph 13, Art. 246, of the ex- 
isting Constitution : ‘* That the General Assembly shall not pass 
any local or special law creating corporations, or amending, re- 
newing, extending or explaining the charter thereof.’’ 

(2) It violates Art. 57 of the Constitution of 1879: “That 
the General Assembly shall have no power to release or extin- 
guish, or to authorize the releasing or extinguishing, in whole 
or in part, the indebtedness or liability of any corporation or 
individual to the State, or to any parish or municipal corpora- 
tion.”’ 

(3) It violates Art. 254 of the Constitution: ‘* That the 
General Assembly shall not remit the forfeiture of the charter 
of any corporation now existing, or renew, alter or amend the 
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sume, nor pass any general or special law for the benefit of said 
corporation, except on the condition that the said corporation 
shall thereafter hold its charter subject to the provisions of this 
Constitution.” 

(4) It was repugnant to Art. 40 of the Constitution, as 
embracing more than one object. 

That the city of New Orleans, in its budget for the year 1885, 
set aside and appropriated the sum of $68,540 to be paid to the 
Water Works for water supply for the year 1SS5 ; that the taxes 
for the Water Works Company for that year were ouly the sum 
of $11,552; that at the time of the institution of the suit, the 
sum of $59,875 had been paid to the Water Works Company out 
of this appropriation ; that unless restrained by injunction, the 
city would continue to make appropriations and pay out the 
balance of the same under the terms of the contract, in monthly 
installments; that the plaintiffs, through something. which they 
denominate a ** committee of one hundred citizens,” have pre- 
sented 2 petition tothe council, protesting against the contraet, 
calling the Council’s attention to their opinion that it was ille- 
gal, and had required of the Council to take some action to 
break up the contract; but that the Council had refused to take 
any action, and the plaintiffs and the ‘Committee of One Tun 
dred”? believed that the Council intended to take no action. 

That the contract is ** illegal, u/tra vires, uneonstitutional, 
null and void, and of no effect.” 

The petition prays for an injunction against the defendanis, 
declaring the contract assailed null and void; Ordinance No. 
909 null and void; Act No. 56 of the Acts of ISS4 uull and 
void; enjoining the City of New Orleans and its officers from 
pretending that the coutract had any validity, and from making 
anyappropriation of money to carry out the terms and condi- 
tious of the same. 

On November 19th, 1885 (Ree. p. 21), the city of New Or- 


leans filed an exception to the petition, setting up es grountis 
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of objection: (1) that the plaintiffs disclosed no legal cause of 
action; (2) that the plaintiffs disclosed no interest or authority 
to institute and maintain the suit, and prayed that it be dis- 
missed. 

On the 23d of November, 1885 (Ree. p. 21 et seq.), the New 
Orleans Water Works Company also filed an exception, setting 
up as grounds of exception: (1) that there was no privity be- 
tween the plaintiffs; no right was shown in the petition for join- 
ing them as plaintiffs; that if plaintiffs had any right of action it 
was several to each plaintiff; (2) that taken either collectively 
or severally, plaintilfs disclosed no right to institute or prosecute 
the suit, or to stand in judgment; (5) that if the plaintiffS had 
disclosed any cause of action, or any collective or several right 
of action against the defendants, which is denied, that it does 
not appear, nor is it the fact, that plaintiffs have disclosed any 


/ money or pecuniary interest to be adjudicated which amounts 


to the sum of one hundred dollars, or any suflicient sum to give 
the Civil District Court jurisdiction ; (4) That the alleged Com- 
mittee of One Hundred is a myth, without juridical existence or 
power to sue or to stand in judgment or represent the plaintiffs; 
that the individual plaintiffs show no right to stand in court: as 
plaintiffs in any action concerning the matter set forth in the 
petition, and that in the event the exceptions were overruled and 
held insufficient, saving and reserving the right to all of the sey- 
eral defenses, defendant peremptorily excepts that there is no 
cause of action whatsoever disclosed or shown as existing in the 
plaintiffs, either collectively or severally. 

After some rather undignified skirmishing, the case was 
brought to trial in Division E, of the Civil Distriet Court, on the 
exceptions. In accordance with the jurisprudence of the State 
as it then existed, the Court on January 18th, 1886, sustained 
the second ground of exception set up by the city of New Or- 
leans, and the first and third grounds of exception set up by 
the Water Works Company, and dismissed the cause, with costs, 
R. p. 29. 


a 


e. 


The New Orleans Water Works Company. 11 


An appeal was taken from this judgment, and the State 
Supreme Court, following the doctrine of the, then, recent Handy 
case, reversed the judgment dismissing the suit, and remanded 


the case to the lower Court for further proceedings. 


On the 27th of May, 1887, the city of New Orleans, reserving 
the exceptions already filed, put the ease at issue by plea of gen- 
eral denial CR. p. 13). On the same day the Judge of Division E 
recused himself, and the ease fell to Division ©. 


On June 3d, 1887, the New Orleans Water Works Company 
filed its defense, insisting upon all of the exeeptions that had 
been previously pleaded, generally denied all the matters set up 
in the petition, taking full issue of fact and law thereon, except 
as to matters that were specially denied, or admitted and 
avoided ; specially denied that the plaintiffs had any legal or 
pecuniary interest in the matters complained of in the petition, 
or that they would be in any manner damaged or subjected to 
any pecuniary loss or damage by reason of any maiter set up in 
the petition ; admitted that the legislature of the state had 
adopted and promulgated Act No. 35 of the extra session of 
ISS7; alleges that the action of the legislature was promoted 
aud secured by the city of New Orleans to relieve itself of a large 
portion of its interest-bearing publie debt, and of an annual de- 
ficit in carrying on the water works as a city institution; that as 
the legislation stood under this Act 33, uo person would accept 
the conditions of the act, its provisions being too burdensome, 
and that there was no organization under that act ; admits that 
afterwards, at the instance and request, and by the procurement 
of the city of New Orleans, the legislature enacted Act No. 43, 
ofthe acts of 1878, modifying and changing the terms of the act 
of 1877, as shown by the published act, and that under the pro- 
visions of both acts the New Orleans Water Works Company was 
organized and went into existence ; that the acts of the legisla- 
ture constituted the charter of the defendant company, and be 
“ume a coutract between the city of New Orleans, the state of 
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Louisiana and the defendant company ; that all the provisions 
compacts and covenants contained in the act were guaranteed 
unto the defendant company in full and exact fulfillment and 
observance by the constitution of the United States, and par- 
ticularly section LO, article 1 thereot ; that the charter, as a 
compact and agreement, was accepted by the defendant com- 
pany on.the faith of the guaranteed protection of the federal 
constitution ; that the sum of $2,000,000 was paid as a consid- 
eration of the covenants in the charter, that ought to have been 
kept and observed by the city of New Orleans, by the state, and 
all the citizens and inhabitants thereof. Defendant expressly 
denied that the construction put upon Ordinanee 909, and the 
contract made under its authority, as set forth in plaintiffs’ 
petition, is correct, just or true, but asserts the construction of 
the contract as therein contained is untrathfal, dishonest, and a 
fraud upon the rights of the defendant ; admits that there was 
litigation on the part of the city of New Orleans with the Water 
Works Company, relative to an alleged municipal tax charged 
against the defendant for the year 1881; but in all things con- 
tended that the same is not correctly or trathfally set forth in 
the petition, or that the result or effect thereof was, or ought to 
have been, the result or condition of things set forth in plain- 
tiffs’ petition. 

That it is not true that the defendant ever attempted to, 
or did obtain, any unjust advantage over the city of New Or 
leans, as averred in the petition. 

That the city of New Orleans is, and at all times referred 
to in said petition, was the largest single shareholder in 
the shares and stock of the New Orleans Water Works Com- 
pany, and had, and has by law, a fixed representation in the 
Board of Directors of said company larger than is propor- 
tionate to its holding of shares in the capital stock of the com- 
pany; has-been at all times, through its directors, a participant 
in the managemeut and direction of the affairs of the defendant 
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company ; and cannot be deceived and imposed upon by any of 
the acts of the Board of Directors of the defendant company. 

Admits that the Legislature of the State, with the approval 
of the Governor, made and promulgated Act 56 of the Acts of 
ISS4, but denies that the terms and true legal construction of 
the acts are correctly set forth in the petition, and refers to Act 
No. 56 as a part of the answer, for the true, actual and proper 
construction of the act. 

Specially denied that Act 56 was intended to or did confer 
on the defendant any advantage or benefit, or effect any change 
or modification in any respect or particular in the charter of the 
defendant company ; but avers that if it did benefit or confer 
udvantage, or otherwise modify the defendant's charter, or 
could be so construed, the act in that case would be of no effeet 
to accomplish that end, under any circumstances, until fully and 
solemnly aceepted by the act of the shareholders of the defend- 
ant company, acting together in a general meeting of such share- 
holders called for that purpose; that there never was any such 
meeting, or any such acceptance. 

That it is not true that Act 56, of ISS4, is subjeet to 
the vices and alleged nullities charged against the act in 
the petition, nor is it true that the validity of the contract 
assailed in this suit depends upon the validity of the said 
Act 56 of 1884, nor was said act of 1854 necessary or material 
to authorize the city of New Orleans to make and enter into the 
said contract ; but onthe contrary, the city of New Orleans, at the 
time of the execution of the contract, had full and competent 
authority under the charter of the city without Act 56, and that 
the validity of the contract assailed does not depend upon Act 
No. 56; but is in ali things a valid contract, in full force and 
effect, and would be if said Act 56 had never been adopted, and 
that said contract is not invalid by reason of any supposed 
vices, or the invalidity of the Act 56 set up in the petition. 

Denies specially that the water supply provided and con- 
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tracted for in the contract assailed is the same as provided for in 
the charter of the defendant, as a consideration for the covenant 
of exemption from taxation, but is for another different and in- 
creased supply of water, to be deiivered at higher pressures, 
at differeut localities, for additional purposes, with different dis- 
tribution, than the supply provided for in the charter of the de- 
fendant. and the delivery of the new water supply as set forth 
in the contract is attended with much greater expense and cost 
to the defendant than was the supply named in the defendant's 
charter. 

That it is not true the price contracted to be paid by the 
city of New Orleans in the contract assailed in this suit, Is ex- 
orbitant, but in truth is far below the value thereof. 

That the defendant is required to pump ten millions of gal- 
lons of water a day, and that of this supply nearly one-third is 
consumed and expended by the city of New Orleans for manici- 
pal purposes, and for purposes named in the contract assailed; 
that there is s0 profit to the defendant in said supply at the rate 
of pay therein stipulated, and that it is impossible for the city 
of New Orleans to obtain the same quantity of water for the 
same purpose by the use of a plant of its own and with its own 
machinery, without the expenditure of a much larger sum of 
money than the sum provided for in the contract. 

That while the water works were in the possession and own- 
ership of the city, after purchase from the Commercial Bank, — 
prior to the transfer to the defendant company, the like quantity 
of water for public supply cost the city of New Orleans a sum 
far in excess of the sum named in the contract; that it is not 
true, either in law or facet, that the defendant is compelled to 
submit’ to the active abrogation of its rights under the statutory 
contract of exempiion from taxation, and yet supply the city of 
New Orleans with a public water supply for the 1uconsiderable 
sum or sums Of money named in the petition, the same being 


actually far below the cost of such supply. 
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That if there is any law or apparent authority vested in the 
judicial, or any other department or branch of the government 
of the State of Louisiana, under the operation of which the de- 
fendant company can be compelled to submit to suck wrong, 
such power or authority has been incorporated into the state 
government since the date of the coutract between the defendant 
and the city and state, and sinee iis statutory charter was en- 
tered into and was complete as a coutract, and any such power 
or authority in the government of the state, if it exists. is an 
illegal device for the impairment of the obligation of contracts, 
and as such, repugnant to the Constitution of the United States, 
particularly Article 1. and of no avail as against the defendant 
corporation, its charter being protected and guaranteed by the 
Constitution of the United States, 

That the contract assailed rests upon the legislative action 
of the city of New Orleans, acting through its legislative and 
executive department as a municipal corporation in the lawful 
exercise of its power and capacity, and is political in character, 
and not reviewable by the judicial department of the State 
government, and prayed judgment against the plaintiffs. 

On June 24th. ISS7, the exceptions originally tiled and not 
disposed of on the appeal to the Supreme Court, were submitted 
to the ecurt for judgment, held under advisement until January 
2d, 1888, when the court by an opinion found on page Ls ef seq.. 
disposed of the exceptions, and the case was held on the doeket 
for trial on its mierits. 

On June 12th, ISSS, the late Judge John A. Campbell ap- 
peared in the cause, as counsel for the Water Works Company, 
and prepared and filed, by leave of the court, on June 12th 
ISSS, an addition to the answer of the Water Works Company 
already filed, amplifving the defenses, setting up substantially 
the same matter of defense, more in detail. This answer is found 
on page 25 et seq., of the record. 

This continued to be the state of pleadings until the 3d day 


A A Ae 


16 The City of New Orleans vs. 


of November 1888, when the city of New Orleans, through its 
attorney, appeared in court and executed an extraordinary 
double somersault. After standing for years on the record, 
affirming the validity of the assailed contract and denying that 
it was subject to any vices or nullities, the city attorney came 
into court, and without acknowledging the loan, borrowed the 
plaintiffs’ petition, copying its averments, both substantial and 
unsubstantial, styling his pleading an ‘tamended and supple- 


mental answer of the city of New Orleans,’ applied to the court 
and obtained leave to file (Ree. 29 et seq). This pleading is not 
only remarkable for being at direct variance with the pleading 
of the city as it had stood for years, but is further remarkable as 
an effort on the part ofa defendant to desert his co-defendant aud 
go intothecamp ofthe enemy, without being able totake his former 
pleadings with him, and remarkable also in the fact that the 
pleading is embellished with a prayer for citation against its 
former co-defendant,.the New Orleans Water Works Company. 
This was probably intended to demolish its former plea of gen- 
eral issue. The New Orleans Water Works Company was served 
with the paper and with the citation, and on the 14th of Novein- 
ber, 1888, not knowing what else to de with the document, out of 
respect to the court and its summons, filed an answer to this 
extraordinary paper, alleging and excepting that the paper was a 
form of pleading and proceeding entirely unknown to any sys- 
tem of law or pleadings, and unwarranted by any law or pro- 
cedure in force in the State of Louisiana, yet under protest, and 
to avoid any further delay in the preseention of the cause, in 


response to the citation, answered: (Ttee. 24 et seq). 


That if the pleading was taken or considered as amended 
or supplemental answer of the city of New Orleans, it was 
illegal and void, in that it was not consistent with the for- 
mer answer of the city on file in the cause, that being in effect 
a denial of all the alleged vices charged against the econtraet by 
these tax-paying plaintiffs. 
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That the defendant, the New Orleans Water Works Company, 
had, prior to said pleading, acquired lawful and vested right 
and property in the judicial confession of the city of New Or- 
eans, coutained in its former pleading, and that this uneondi. 
tional right could not be impaired, avoided, or the answer 
contradicted without the cousent of the New Orleans Water 
Works Company ; that no such consent had been given. 

That the city of New Orleans had, by its pleading prior 
to the filing of the said paper, not only executed the contract 
assailed in the plaintiffs’ petition, but by the formal pleading 
in this case had reaflirmed the validity and lawful binding 
effect of the contract, and was estopped inlaw from resorting to 
any pleading, takingany steps, or demanding any relief incon- 
sistent with the original answer; and further, that the city of 
New Orleans was estopped by ¢/ection from assailing the said 
contract by said alleged pleading. or in any other manner, and 
because the city of New Orleans has thiee-sevenths of the diree- 
tion of the affairs of the New Orleans Water Works Company 
and is in law and good conscience bound to deal with the share- 
holders, represented by the city of New Orleans, with a distinet 
regard to their rights, at least with such regard and faithfulness 
as is demanded of others who hold positions of trust or control, 
or manage or direct the affairs of others as trustees, and while 
holding that capacity as directors of the Water Works Company 
they are not permitted by law to either directly or indirectly 
assail the property, over which they exercise a trust, with intent 
to impair the value thereof to the holders of the stock of the 
company. 

That further, that the matters set up in said pretended, 
amended and supplemental auswer, cannot in law be set up by 
the city of New Orleans in so far as the matter charges fraudu- 
lent combination between the city of New Orleans and the 
Water Works Company, for the reason that being parties to the 
contract, they are not permitted in law to set ap their own 
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alleged fraud, or frauds, in which they participated, and ask 
relief from the consequences thereof. 

That all the matters set forth in said pleading are not 
sufficient in law to entitle the city of New Orleans to the relief 
prayed for in that all and singular the matters set forth in said 
pretended, amended and supplemental answer are untrue, both 
as to fact and law. 


STATEMENT OF THE ISSUES OF LAW AND FACT ARISING ON 
THE TRIAL. 


The trial was opened by Mr. Farrar, counsel for E, Conery, 
Jr., et als., by offering in evidence Act No. 55, extra session of 
1877. Before this or any evidence was admitted, counsel for the 
Water Works demanded of Mr. Farrar, in whose behalf he ap- 


neared, and for whom he offered evidence. He replied that be 


-represented E. Couery, Jr... et als., taxpayers; did not represent 


the city of New Orleans, and offered evidence only in’ behalf of 
the taxpayers, E. Conery, Jr., etals. Whereupon, counsel for the 
Water Works Company objected to the intreduction of any evi- 
dence whatsoever in behalf of EK. Conery, Jr., et als., plaintiffs 
in the original petition, for the following reasons, among others: 

That E. Conery, Jr., and others appear, by the petition 
and record, to be simple individual atoms or members of the 
corporation aggregate, the city ef New Orleans, possessed of no 
other rights or authority than is possessed by the balance of the 
more than two hundred thousand individuals together, constitu- 
ting the corporation aggregate., that it appears from the record 
that prior to the case being called or fixed for trial, the city, of 
its own volition, in a formal pleading, termed a supplemental 
auswer, accompanied with citation, addressed to its co-defendant, 
the Water Works Company, and filed uuder authority of an ex 
parte order of the court in the case, had, in so far as it was pos- 
sible, become plaintiff in the action of its own accord. That the 
only ground upon which the taxpayers had been allowed to act 
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as plaintiffs or institute the suit rested upon a traversable allega- 
tion in the petition that the city, as a corporation, when request- 
ed, refused or neglected to assail the water works contract; that 
this reason no longer existed, the city having been allowed, by a 
formal order of the court, to take the position of plaintiff on 
the record, had absorbed all of the taxpaying plaintiffs, who 
were at best only molecular atoms of the corporation itself. 

The court overruled this objection, to which ruling the 
counsel for the Water Works excepted, aud reserved a bill of 
exceptions. R. p. 56 et seq. 

To save the constant repetition of the same objection to all 
the testimony offered, it was agreed between counsel for the tax- 
payers and counsel for the appellant, that the same objection, 
the same ruling, the same exception, and the same reservation 
of a bill of exceptions, should be considered as taken to all tes- 
timony afterwards introduced by Kk. Conery. Jr., and others, 
R. p. 39. 

It was further agreed that all acts of the Legisiature, offered 
by either side, should not be copied into the transeripr, but re- 
ferred to in the acts as printed by authority, R. p. 59. 

E. Conery, Jr., and others, subject to this objection, offered 
the acts constituting the charter of the Water Works Company . 
including Act 45 of 1S78, and then offered Act 56 of ISS4, follow- 
ing their offer of the act with copies of certain numbers of the 
New Orleaus Daily States, including the publication of a notice 
of intended application to the Legislature for legislation to 
regulate the use, by the people and municipalities, of water 
pumped or obtained by Water Works Companies. 

To the introduetion of this evidence, the Water Works ob- 
jected, (1) The evidence was in all things irrelevant and imma- 
terial, not tending to prove any lawful issue in the case. 

(2) The plaintiffS having. in their petition, alleged Act No. 
56 of 1884, to be an absoiute nullity, for reasons alleged by them 
to be apparent on the face of the act, in s> far as they are con, 
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cerned, it is immaterial how, or by whom, Act 56 was formu- 
lated, or who promoted the aetion of the Legislature, or whaé 
motive moved the Legislature in voting for, or adopting 
the act. 

(>) That if the Legislature had the right to legislate upon 
the subject matter contained in Act 56 of 1884, the validity of 
thatact, orofthe legislative action cannot be assailed by any proof 
concerning the motives of the promoters of the act. or of the 
members of the General Assembly who voted for the act, or by 
any evidence tending to show that they aeted without sufficient 
intelligence or integrity. 

(4) That Act 56, on its faee, purports to be simply an 
euabling act, permissive in character, and was not to haveany 
effect except under certain conditions, the conditions being 
under the control of the city of New Orleans, and in the nature 
of things could not, as legislation, be used as a means or instru. 
ment of fraud, until after its adoption. 

(>) Thatif the proof is sought to be introduced as tend- 
ing to show that the adoption of the act affected the Water 
Works monopoly, or modified its charter, the question is not 
triable in this suit, and can only be put at issue and tried on 
proceedings taken by the State in the nature of quo warranto ; 
wud further, that, if the evidence is offered as tending to show 
fraud perpetrated by and between the defendants, the city and 
the Water Works Company, E. Conery, Jr., and others, as taxable 
plaintiffs, are simply members of the city corporation, and as 
such are, in law, estopped through the jegislative action of the 
city through its Council, and are estopped just when and where 
the city is estopped. 

That by the original answer in this case, made and 
filed by the city, it is estopped by all manner of estoppel, 
from alleging fraud in the contract assailed in this suit, being 
estopped not only by its answer denying all of the frauds al 
leged against the contract in the petition, but estopped because 
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in a suit to annul the contract for fraud, the city itself could not 
set up its own fraud as a ground of recission ; the taxpayers 
having no more capacity or liberty in that particular than the 
entire corporation aggregate itself possesses, are subject to the 
same estoppel. 

All of these objections are elaborated in the transcript, p. 
40, et seq. 

The court overruled the objections and admitted the testi- 
mony. The appellant excepted, and reserved its bill of ex- 
ception, It. p. 41. 

By agreement of counsel this bill was made to apply to all 
testimony relating to the same matters and questions, without 
formal repetition of the objection and ruling. 

Kk. Conery, Jr., and others next offered in evidence the re- 
cord in the case of the city of New Orleans vs. the New Orleans 
Water Works Company, as the same appears in transcript under 
the docket number of 9007 of the docket of the Supreme Court, 
admitting that the appellants in this case, obtained a writ of 
error from the judgmeut in that ease, to the Federal Supreme 
Court on the Lith January, 1886, and that the suit is undeter 
mined in the Federal Supreme Court, and was still pending 
there on error, R. p. 42 et seq. 

To this offer the appellant objected for the reason that it 
appears that the controversy in that case was” limited special 
dispute, simply a controversy concerning a particalar alleged 
demand, in the form of a municipal tax for the year 1881, and 
was, and is, conclusive of nothing else, and affects no person, 
matter or thing relating to the period of time covered by the 
controversy in this case. The court overruled the objection and 
admitted the evidence. The appellant excepted and took its 
bill of exceptions. 

It was agreed that budgets of appropriation or estimated 
revenues of the city of New Orleaus for the years 1885, 1886, 
1887, 1888 and 1859 are public documents and should be con- 
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sidered in evidence without formal production and ineorpora- 
tion into the transeript. And further, that Ordinance No. 909, 
as Set forth in a notarial act before city notary Taylor, between 
the city and the Water Works Company, as offered by E. Conery, 
Jr., et als, is correctly set forth in the act, and shall be taken as 
Ordinance No. 909. : 


The plaintiffs, EK. Conery, Jr., and others, produced Thomas 
O’Connor, the chief engineer of the Fire Department of the 
city, and propounded to him a question whether fires were more 
frequent in the night or in the daytime, Counsel for appellant 
then inquired of counsel for E. Conery, Jr., and others what was 
intended to be established by the proposed evidence. Counsel for 
EK. Conery, Jr., and others stated that it was offered to show that 
the water supply contracted for in the act of sale is identical with 
the water supply provided prior to the contract ; that while. the 
supply, by the terms of the new contract, was apparently larger 
and more onerous than the supply provided for in the statutory 
contract contained in appellant’s charter, yet the water supply 
under the new contract ** is just as inefficient as it had been for 


nearly twenty years in this town,’’ R. p. 57. 


To the introduction of this evidence the Water Works Com- 
pany objected on the ground that the question of performance 
or non-performance of the contract assailed had never been 
tendered as an issue in the cause. Theaverment in the petition 
is that the contract was, from its inception, absolutely void, for 
absolute vices apparent on its face, by reason of which it never 
became a contract of any binding import or character whatso- 
ever, not that it became void because it was an indisereet or im- 
proper contract ; that it is pot competent in any event toim- 
peach the legislative action of the City Council by assailing its 
sagacity, its intelligence, or its motives, while acting within the 
range of its charter powers. 


The couwt overruled the objection, allowed the witness to 
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testify in the cause. Tothis ruling the appellant excepted and 
took a bill of exceptions, R. p. 58. 

The result of the testimony of this witness was disappoint- 
ing to the counsel who offered it. as his testimony established a 
decidedly improved condition of water supply. 

A Mr. Toby was then ealled, and gave confused testimony 
relating to the water pressure. This testimony was afterwards 
overthrown by the testimony of Gardner and Houston, but was 
taken subject to the exception of immateriality and the other 
objections taken when this class of evidence was first admitted 
to be subject to the bill of exeeptious above referred to. 

At the same time, the taxpayers offered in evidence the an- 
nual reports of the Water Works Company, to what end or for 
what purpose is not apparent, and then rested. 

Then oecurred one of the extraordinary episodes of the 
trial. The city having, up to that time, offered no proof of 
any kind, was now heard from, and offered, ‘tas evidence for 
the cits, all the testimony and documents introduced and _ filed 
herein in behalf of FE. Conery, Jr., and others, original plain- 
tiffs herein.”’ (Ree. 72.) The city was met with striking ingrat 
itude in the eamp to whieh it had deserted. The taxpayers’ 
counsel. instead of meeting the city attorney with open arms, 
and manifesting gratitude, kicked the new reeruit: out of the 
camp of the free lances, by suecessfully objecting to the intro- 
duetion of any evidence whatsoever in behalf of the city, send- 
ing the city back to find all the consolation to be obtained from 
its former answer, denying all nullity and invalidity in the con- 
tract assailed. The objection, as formulated, was ‘*on the 
ground that the amended answer, in response to which this tes 
timony and evidence is offered, tends to change the issne in the 
case and upset the orderly conduct of this cause, as provided in 
the Code of Practice. and for that reason only this offer by the 
city of New Orleaus should be exeluded.”’ 

The Water Works Company objected to the proof on the 
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same ground that it had objected to the introduction of the 
same proof by the taxpayers, reserving all bills of exception 
and insisting upon all estoppels which by law are imposed upon 
the city by its pleadings and by reason of its being party to the 
coutract assailed. 

To this ruling, rejecting ali of its evidence, the city ex- 
cepted, and took a bill of exceptions. 

By this ruling the city went out of the case, except as an 
original defendant, standing on the general issue, and seems to 
have been contented with its fate, for it has never appealed from 
this judgment or any order or decree in this case, and was not in 
the Supreme Court as appellant in any form. As the record 
Stands, the city submits to the judgment kicking it out of court 
as a reinforcement of the taxpayers, under its alleged amended 
and supplemental answer. 

Then followed an equally extraordinary occurrence in the 
litigation. It appears (R. 75) that after the tax-paving plain- 
tiffs had concluded their evidence, their counsel, before any 
evidence had been offered by the Water Works Company, 
moved that the defendant company be compelled to elect the 
law upon which it based its rights under the contract assailed. 
The motion is involved in statement, and seems to refer to some 
antagonism between the original answer filed by the company 
and the amplification of the answer as prepared by the late 
Judge Campbell, an antagonism having no existence in fact. If 
itis possible to make anything definite or intelligible out of the 
motion as it appears in the record, itis a call upon the Water 
Works Company to elect whether it believes , Act 56, of 1854, 
indispensable to the validity of the contract assailed, or whether 
it abandons that act and claims the city to have had authority 
to make the contract under its charter powers, or under the 


general law relating to the implied powers incident to corporate 
life. 


This was opposed by the Water Works Company as unwar- 
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ranted in law or practice; that there was no discrepaney in the 
appellant’s pleadings; that the election called for was not an 
election upon what facts the appellant would stand, but what law 
it would renounce. 

The court allowed the motion, to which the Water Works 
Company excepted, and reserved its Dill of exceptions, R. 74, 
el seq. 

The order, as made by the court, was: ** That the defend. 
ant ought to be required to elect : 


(1) ** Whether it stands upon the position that Act 56, of 
ISS4, is Operative as to its rights and obligations under its char- 
ter, and under the contract which is attacked in this case, and 
whether it has accepted, or has not accepted. the said act of 
Legislature in such manner as to be bound by its conditious. 


(2) ‘Whether it relies upon said Act 56, of 1884, as ma- 
terial to the validity of the contract attacked or not.”’ 

The district judge seems to have acted upon the hypothesis 
that the «uestion as to whether the Water Works Company had 
lost its monopoly through the operations of Act 56, was involved 
and triable in this cause. How this impression was created, it 
is impossible to conjecture, as nothing can be farther from the 
fact, nor is it comprehensible that an act of the legislature de- 
nounced in the petition in this case as null could, if the petition 
be true, affect the charter of any corporation, or, in faet, affect 
anything on earth, except the amount of the bill for publie 
printing. 

The position of the taxpayers’ counsel is at least anomalous, 
Ile denounces Act No. 56 as waste paper, in his petition, and in 
his motion deals with it as effective law in force as an act of 
legislation. 

In compulsory compliance with this order, the Water Works 
Company filed, January 16th, 1889, the following paper, R. 100 


el seq. 
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** The Court having, on motion of KE. H. Farrar, Esq., attor- 
ney for E. Conery and others, taxpaying plaintifis, made the 
following order in this cause, which is of record as follows : ‘The 
court therefore thinks that the defendant ought to be required 


to elect (1) Whether it stands upon the position that Act 56 of 


1S84 is operative as to its rights and obligations under its char- 
ter, and under the contract which is attacked in this cause, and 
whether it has aceepted, or has not accepted, such act of the 
Legislature in such a manner as to be bound by its conditions. 
(2) Whether it relies upon said Act 56 of 1884 as material to the 
validity of the contract attacked, or not,’ now therefore by com- 
pulsion, and not of their free will. but at all times excepting to 
said order, and insisting that the defendant, the New Orleans 
Water Works Company, ought not to be compelled to elect the 
law to be applied to the controversy involved in this suit, and 
that it is not, and will not be bound by such election in any 
other court or tribunal that may hereafter acquire jurisdiction 
of this cause, by appeal or otherwise, nor in any other cause to 
which this defendant may be or become a party, through its 
undersigned counsel in this Conrt, and for no other court or 
tribunal whatsoever, says : 

(1) ** That as to and concerning the first distinet matter 
or proposition stated in the first subdivision of said order, to- 
wit : ‘Whether it stands upon the position that Act 56 of 18584 is 
operative as to the rights and obligations under its charter,’ this 
defendant elects and believes the law to be that said Act 56 is 
valid and lawful legislation, and in force in this State with such 
force, effect and construction as in law it ought to have, and 
that being a part of the law of the land, this defendant ought 
to rely thereon, if it contains any provision affecting this contro- 
versy, to the same extent that it may lawfully rely on all other 


law of the land affecting this controversy, or the validity of 


the contract attacked in this suit, and is the law in foree and 
effect, or of any advantage to this defendant in that respect and 
behalf. 

(2) ** That as to and concerning the inquiry next in order 
propounded in said first paragraph of said order, to-wit: 
‘Whether said Act 56 of ISSt is operative as to its rights and 
obligations under its charier.” said counsel say, that after careful 
consultation and consideration they are uncertain us to the exact 
range and meaning of said inquiry and order in this respect and 
particular, or conceraing what exact matter they are by said 
inquiry called upon to elect ; but consider the same as intended 
to compel this defendant to elect whether said Act 56 of 1884, if it 
is valid, has the effect in law to remit any forfeiture of defend 
ant’s charter, or to renew, alter or amend the same, or is in law 
a general or special law for the benefit of the said defendant as 
a corporation in any sense considered in Article 234 of the Con- 


The New Orleans Water Works Company. 27 


stitution of this State ; or whether said act. by its adoption, put 


_ any limitation on the rights or franchises of the defendant not 


in operation or effect before its adoption. It is the election of 
this defendant that in law, the adoption of said Act 56 had no 
effect whatsoever on the defendants’ charter, either in the form 
or object of said law, and could in no event have such effect 
while defendants’ charter, as a contract, is under the protection 
of the first Article of the Constitution of the United States. 

(3) ** That as to aud concerning the third inquiry in order, 
as set forth in said first paragraph of said order, to-wit: ‘Whether 
said Act 56 of 1854 is operative to effect the rights of said 
defendant under the contract whichis attacked in this case,’ 
said defendant elects the law to be that both the city of New 
Orleans, through its legislative and executive department, and 
the New Orleans Water Works Company, through its Board of 
Directors, had full and competent power and authority, under 
their respective charters, to lawfully enter into and make the 
contract which is attacked in this case before said Act 56 of 
[884 was passed, and if that act had never existed: that the 
adoption of said Act 56 did not limit or restrict the said pre- 
existing power and capacity existing in either or both of the 
corporations, and claims the benefit of all the law of the land 
that may protect the said contract, even if it be cumulative law, 
in character. 

(4) ** That as to and concerning the last inquiry contained 
in Said first paragraph of said order, to-wit: * Whether it has 
accepted said act of the Legislature in such manner as to be bound 
by its conditions,” said defendant elects the law to be that if 
said Act 56, of ISS4, is void for any of the vices alleged against 
it in the plaintiffs petition, there can be no acceptance by this 
defendant, or any corporation, that would have any effect in 
law, and that if the plaintiffs’ petition is false in law and the 
act is valid, the petition to the contrary uotwit istanding, 
the said act does not by its text impose on the New Orleans 
Water Works Company asingle condition of any character or 
description ; but if the act imposes conditions of any kind upon 
any one, such conditions are imposed on the city of New Orleans 
and not on the defendant. 

(5) ‘* Phat as to and concerning the second and last para- 
gragh in said order to-wit: ‘ Whether it relies upon said Act 
o as material to the validity of the contract attacked or 
not, said defendant elects and will maintain that the contract 
attacked, would, in law, be binding aud valid if Act 56, of 
IsS4, had never been adopted ; that if said Aet 56 had, or has, 
any effect on the rights of the parties to the contract to make the 
contract, it is cumulative with pre-existing laws that fully war- 
ranted the contract, and was neither indispeusable to the bind- 
jug effect of the contract, nor any limitation upou the pre-exist- 
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ing powers of either of the parties to make the contract ; that 
Act 56 was immaterial to the validity of the contract only in 
the sense that the contract would have been valid without the 
operation of Act 56, of the Acts of 1854, referred to in said 
order, and whether the act of the Board of Directors of the de- 
fendant company in joining in the contract attacked in this suit 
is an acceptance of the said Act 56, of the said Acts of 1854, is 
a question of law, and if material to any lawful issue in this case, 
is put at issue herein by the general denial pleaded herein, and 
insists that upon that question of law, as well as upon all other 
matters of law. as above stated, this defendant is entitled to a 
trial by the courts in due form, and not affeeted by this compul- 
sory election under the said order of the court aforesaid.” 


If, as the district judge evidently believed, the question 
whether Act 56 effects any change in the charter contract of the 
Water Works Company is an actual issue in this cause, there 
was incorporated in the record, by this compulsory election, a 
federal question, set up by the defendant, but, if determined by 
the Supreme Court the determination was in favor of the party 
setting up the question. 

At the time the water works charter was made and accepted, 
the provisions of the constitution of 1879, prohibiting monop- 
olies, except in favored cases, and authorizing corporations tu 
appeal to the legislature for relief or redress, only upon condi- 
tion of their surrender of substantial and material rights, was 
not in existence. 

The condition and character of the corporate life granted the 
Water Works Company in its charter gave it the common right of 
all citizens to petition and appeal to the legislature fer redress and 
relief, as a part of its corporate life, and a part of the contract 
for which more than value was paid. If any effect can be 
given to the constitution of 1879 to cut off this right, it impairs 
and changes the measure of corporate life conferred upon the 
Water Works Company, and makes the condition of its corporate 
life other and different from the life granted in the charter—a 
life more constricted than the measure of life granted and paid 


for, by taking away the pre-existing right to unrestricted peti- 
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tion and appeal to the legislature for redress, possessed by it at 
that time, in common with all other citizens of the state, and 
is an impairment of the obligation of the original contract, in 
studied violation of the provisions and guarantees of article 1 
of the federal constitution. This question is fairly and dis- 
tinctly made in the election that the appellant under the 
order of court was compelled to make. This was the only 
federal question made by either side during the trial in the 
district and supreme courts. The supreme court reversed the 
judgment without any reference to the question, and the issue is 
now out of the case. 


The Water Works Company, to meet the evidence of the tax- 
paying plaintiffs, offered all the evidence indicated in the note 
of evidence found in the record, p. 77 et seq. 


The act of 1835, incorporating the Commercial Bank ; the 
notarial act by which the bank transferred the water works to 
the city ; the city charter of 1870, and the existing charter of 
the city ; the acts creating and defining the powers of the board 
of liquidation of the city debt ; the notarial act of transfer and 
sale of the water works by the city to the defendant company, 
were put in evidence to show the exact relation of the city tothe 
water works prior to the sale of the works to the defendant com- 
pany, and to show further, that the sale of the works to the 
defendant company was for valuable and sufficient considera- 
tion, and contained full, minute and distinct warranty against 
all eviction or disturbance of possession, or interference with 
title, and with full warranty against municipal taxation by the 
city, and that the imposition and collection of municipal taxes, 
being entirely under the control ef the city, to be exercised at its 
option, the levy and collection of a tax on the property of the 
defendant company, is not only a deliberate breach of the war- 
ranty of the city, but a fraud on its face, being in fact a demon- 
stration that, in its greed to commit fraud, the city made haste 
to levy and collect a tax on property, oue-fifth of which practi- 


30 The City of New Orleans vs. 


cally belonged to the city itself, as owner of that proportion of 
the share of the capital stock of the company. 

The evidence of the witnesses, Houston and Gardner, was 
taken to show Toby to be mistaken as tothe condition of pres- 
sure carried on the pipes and maius of the water works prior to 
the date of the contract assailed; compliance with the terms of 
the contract on the part of the defendant, and to show particu- 
larly by the deposition of Houston, that the allegation that the 
Water Works Company, as a corporation, promoted and procured 
the adoption of Act 56 of 1854, was untrue, demonstrating that 
if the act was promoted by any one, it was by Mr. Houston 
himself, as a citizen, to protect his own holding of the capital 
stock of the Water Works Company ; to demonstrate that in 
assailing the defendant company, the city attacked and im- 
paired the value of its own property and interest in the water 
works property, and that the effect of the adjustment of the dis- 
putes brought about by the execution of the contract assailed, 
was to advance the value of the 5920 shares of stock owned by 
the city from forty-six and forty-seyen dollars per share to sixty 
dollars per share. That the effect of the rescission of that con- 
tract, by unappealable decree, will be to damage the city to the 
extent of $12 ashare in depreciation on the entire 5920 shares. 
That the amount of money paid to the city for taxes since the 
execution of the contract is $84,252.54 ; the amount of dividends 
paid to the city since the execution of the contract, is 
$61,005.50; that taking the enhaneed value of the city stock, 
and the enhanced dividends on that stock. resulting from the 
contract, in the settlement of the contreversy, and the cash paid 
back into the city treasury, as taxes, the contract has been and is 
financially profitable to the city, even without taking into con. 
sideration the increased water supply and additional water 
pressure provided for in the contract, refuting the pretense 
made by the plaintilf taxpayers, that the contract was onerous 


and unprofitable to the city. Although we cannot comprehend how 
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the validity of this contract ean be made dependent on the 
question whether it is a profitable or unprofitable contract, the 
defendant felt compelled to meet the position taken by the tax- 
payers as they were permitted to take it by the district judge, 
and to which he seems to have given weight, as if the question 
was actually involved in the controversy. 

The attested copy of the bill of complaint in the case of the 
city of New Orleans vs. John A. Morris and others, No. 8643 of 
the docket of the United States Circuit Court for this district, 
was put in evidence as the judicial declaration of the city as to 
the condition of dilapidation of the city water works and city 
finances, compelling the sale of the water works to pay the city 
debt and to obtain any certain public water supply. The bill is 
the literature of the counsel for the tax-paying plaintiffs, repre- 
senting them here, and is interesting reading, particularly when 
compared with the more recent literature in the petition in this 
cause. The bill is in the transeript (R. p. 125 et seq.), and sets 
out the history of the water works down to the date of the filing 
of the bill, and on page 126 is especially eloquent and truthful : 


“That in the year 1877, the Legislature of the State of Louisiana, 
finding your oratrix in a bankrupt condition, her citizens im. 
poverished, her taxable property enormously depreciated in 
value, harassed by her creditors and unable to pay the interesé 
on her debt, aud notably the interest on the bonds issued by 
your oratrix in the purchase of said water works, and unable to 
extend said water works as the exigencies of the city required, 
did, on the 3lst day of March of said year, pass an act known 
as Act No. 33 of the extra session of IS77, aud entitled, * An 
Act to enable the city of New Orleans to promote the publie 
health and to afford greater security against fire, by the estab- 
lishmeut of a corporation to be entitled The New Orleans Water- 
Works Company ; to authorize the said company to issue bonds 
for the purpose of extending and improving said works, and to 
furnish the inhabitants of New Oricans an adequate supply of 
pure and whelesome water; to permit the holders of water works 
bonds to cenvert them into stoek, and to provide for the liqui- 
dation of the bonded and floating debt of the city of New Or- 
leans, as will more fully and at large appear from said act.” 


The report of Edwards, city administrator, in charge of the 
water works under the charter of 1870, brought up tothe State Sa- 
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preme Court in printed original, was given in evidence not only to 
show the dilapidated condition of the property when transferred 
by the city to the defendant company, but its unprofitable charac- 
ter while held by thecity; andalso that the expense of public water 
supply to the city, while it owned water works with the low pres- 
sure at that time carried on the mains, was far in excess of the 
price stipulated in the contract assailed in this suit, even with- 
out taking into consideration the amount returned to the city in 
the way of enhanced value of its stock, enhanced dividends and 
taxes; and to demonstrate that the unintermitting howl coneern- 
ing the alleged extortionate character of the contract is humbug 
of the most transparent description, and in all things unwarranted 
by the facts. 


It is probable that the question whether the contract as- 
sailed was wis? or unwise, on the part of the city or the Water 
Works Company, is not invoived in this controversy. If, how- 
ever, the court should conclude otherwise, we insist upon all 
proof in the record relating to or bearing on that question, if 
the case reaches consideration on the merits. 

The record of the tax suit of 1881, and the attested cepies 
of the ordinance granting the right to residents of the city to 
lay pipes to the river and invade the grant made to the defend. 
ant company, as shown in the printed copies bound with the 
transcript, were introduced to show that the city had no sooner 
got rid of the water works and been relieved from two millions of 
its public debt, than it began the active breach of all the war- 
‘“anty clauses in the acts of conveyance to the defendant eom- 
pany and the guarantee of monopoly in the charter, as construed 
by the United States Supreme Court, in the ease of Rivers vs. 
WaterWorks Company, in which the court held that the authority 
given Rivers to lay a pipe from St. Charles Hotel to the river 
was an invasion of the rights of the water works under its charter. 

The relation between the Water Works Company and the 
city of New Orleans at the time of the execution of the contract 
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in question was strained, and liable at any moment to lead to the 
refusal of the defendant company to voluntarily furnish free 
water supply, in which event, the city would have been com- 
pelled to have. become the plaintiff in litigation, that could 
not terminate until settled by the final decree of the Supreme 
Court of the United States under its construction of their rights 
under the charter, a course that, as events have shaped them- 
selves, was probably the most advisable for the defendant 
company to have pursued, to insure the most speedy solution 
of the disputes and questions involved. The district judge, 
in accordance with his views indicated by his utterances and 
rulings during the trial, gave judgment against the defend- 
ant, filing a written opinion, to be found in the record, p. 148 
et seq. The reasons for judgment are substantially that the con- 
tract depends for its validity on Act 56, of 188i. This act he finds 
to be *‘ special law” for the benefit of the Water Works Com, 
pany, and, in his opinion, a nullity, and therefore immaterial 
whether the defendant company accepted the act or vot. For 
the invalidity of Act 56 he relies on Article 57 of the State Con- 
stitution, alse finding that if the act was operative, the defend. 
ant having, in his opinion, refused to waive the proviso con- 
tained in section five of the act, is not entitled to claim the act 
to be of any effect in law, either to sustain the contract or for 
any other purpose, not ouly because, with the proviso in the act, 
it is, in the opinion of the court, an act to release and extinguish, 
in whole or in part, indebtedness, ctc., to the state or any muni- 
cipal corporation, but would be equally repugnant to the consti- 
tution without the proviso; or if the defendant company had 
waived the proviso. As the district judge construed the act, it 
sought to release by its terms the defendant corporation from 
some obligation or debt due from it to the city, as he coustrues 
the contract between the city and the Water Works Company in 


its legislative charter. 


The most subtle ingenuity can find, in Act 56, in so far as it 
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relates to this controversy, nothing but an enabling act, not in- 
tended to have any effect or operation except upon a single con- 
tingency, viz.: that the city, having the election in that respect, 
should voluutarily enforce or compel payment of a tax that it 
had solemnly bound itself not to impose or enforce. 

If the city, having full volition in that particular, kept faith 
with its covenants and the contract with the state, and did not 
enforce or compel payment of any municipal tax, Act 56 was to 
stand as if it never had been written. If, on the other hand, the 
city saw fit to break its covenants and impose the tax, it was 
permitted to do so under the conditions named in the act. 

It had full power te eleet whether it would impose the tax 
or not. The Water Works Company is not given the slightest 
election or choice in the maiter, nor is it given any authority to 
direct the city in its election as to whether Act 56 shall ever be- 
come operative as a rule of conduct for the city in its dealings 
with the Water Works Company. This being the ease, it Is 
difficult to comprehend how the district judge gave the act the 
construction necessary to sustain his decree. 

The distriet judge having disposed of Act 56 as waste paper, 
then deals with Ordinance 909, and finds that this ordinance was 
enacted to carry out Aet 56, already declared to have never been 
a law of any character. Ile concludes that Ordinance 909 is void, 
beeause Act %6 is void. No inquiry into the character of the 
powers of the city to ascertain whether the council had legislative 
power to make the contract complained of, irrespective of et 
56, is attempted beyond the general statement that the money 
paid under the contract is a gilt or donation. and, as such, void. 
It is difficult to imagine or tind any definition or description 
of legal gift ov donation to cover this view of the case, even 
if there was not overwhelming proof that the real price paid 
for public water supply is far below the real value of the water 
supply, far below the expense and cost of the same publie water 


supply tothe city belore the transfer of the works to the de- 
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fendant company, and that this is the case even when that 
umount is not reduced by the payment of annual taxes. The 
decree pronounced the contract and Ordinance 909 void, and 
Act 56-unconstitutional, decreeing injunction and Costs as prayed 
for in the petition, (R. 152). The New Oricans Water Works 
Company d/one appealed to the State Supreme Court trom this 
decree. 

The city never appealed from the decree, practically 
striking out its supplemental answer by refusing the ad- 
mission of proof in its support, helding the city estop- 
ped, by its judicial confession contained in the first an- 
swer of general denial, of all errors and vices charged against 
its contract in the taxpayers’ petition in the suit until after it 
had sued out its writ of error in this cause, and the cause was 
docketed in this court, when discovering that it lad not invoked 
the highest court in the State having jurisdiction of the cause, it 
attempted to appeal on its own account to the State Supreme 
Court, where its appeal was dismissed on motion of the 
Water Works Company, for reasons set out in the opinion of the 
court reported as Conery et al., vs. New Orleans Water Works Com- 
pany et al., 42 La. An. 441. The entire court concurring in the 
doctrine that where one party toa record appeals by motion in 
open court, all of the other parties become appellees and are 
bound by the result of the appeal. That when the cause was in 
the court on appeal from the final decree, the city made no com- 
plaint concernivg the treatment of its amended answer, or the 
rejection of its testimony, and could not have another opportu 
nity by a new appeal. If any writ of error lay to this court from 
this dismissal, none has been attempted. 

The case on the appeal of the New Orleans Water Works 
Company had long before this time been heard in the Supreme 
Court of the State; the opinion is in the record, as well the 
majority opinion as the dissenting opinion of the two dissent- 
ing judges (Ree. 162, ef seg). The opinions seem to have suf 
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fered between the copyist and the printer, but are now reported 
under the title Conery, Jr., et al. vs. Water Works Company et al., 
41 An. 910. The deeree of the Civil District Court was re- 
versed, the court declaring that the only question was whether 
the city had power to adopt Ordinance 909 and make the con- 
tract assailed, and held that the city under its charter had the 
power to make the contract independent of Act No.:56 of 1884, 
and that if it had not the power prior to the adoption of Act 56 
of 1884, that act gave the power and is constitutional, and not 
void, as alleged by the taxpayers. That Act 56 was optional in 
character and could only be put in operation by the city 
itself; that the city having the power to make the contract, its 
wisdom or lack of wisdom, or whether it was a profitable or un- 
profitable contract, was not a question for either the comment or 
determination of the courts. The deeree reversing the district 
court is to be found on page 194 of the printed record, rendered 
May 22, 1889. Under the practice, the appellees had six judi- 
cial days within which to apply for rehearing. On May 29th, 
1889, they filed a petition for rehearing (Rec., 194). In this peti- 
tion we hear tor the first time any complaint of infraction of 
the Federal Constitution in a complaint that the determination 
that Act 56 of 1884 was valid and constitutional, and its inter- 
pretations by the court had impaired same contract in the charter 
of the water works contract to the injury of the city of New 
Orleans, ** the rights of the city in respect to said charter being 
private rights and not public rights, under the control of the legislative 
department of the government,’? whatever this formula means on 
filing this petition, Mr. Farrar, one of the counsel for the taxpay- 
ers, on the same day, suggesting grave public issues, applied for 
an extension of time to prepare a brief until the first Monday of 
the next term, November, 1889, and was allowed until Septem- 
ber, 1889 for that purpose, a privilege of which he never availed 
himself, and on November 18, 1889, a rehearing was refused. 


Qu the same day the city of New Orleans, on a petition 
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printed. in the record, p. 196 et seqg., obtained from the dis- 
senting Chief Justice a writ oferrorto this court. Afterwards the 
taxpayers, EK. Conery, Jr., et al., applied for and obtained a 
second writ of error in the same cause. allowed by the same 
Chief Justice. 

If the taxpayers represent the city of New Orleans (and 
they make no other claim) there are two writs of error by the 
same plaintiff in error, the one by the city as co-defendant with 
the Water Works Company in the court below, and the other by 
the city, as represented by the taxpayers, against the Water Works 
Company, and apparently against the city as co-defendant 
with the Water Works Company. 

It is a noticeable fact that while the petition for the writ of 
error sued out by Shakespeare and the city of New Orleans 
contains a prayer for the allowance of a writ to both the mayor 
and the city, and the writ recites them both as plaintiffs in error, 
the writ was only perfected as to Shakespeare ; Shakespeare 
alone gives any bond; at least there is no bond by the city in the 
record. The mayor is not the corporation, and the bond does 
not contemplate any obligation on the part of the municipal 
corporation itself, the mayor being absolutely without interest 
and against whom there seems to have never been any decree, 
for he, individually, never was cited in the case, or made party 
in any form. The writ of er:or would seem to be worthless and 
never efficient to bring the case intothis court and would seem to 
leave the city where the State Supreme Court left it by its tinal 
decree, and in all things concluded by that undisturbed final de- 
cree. 

We have made this full statement of the case in minute de- 
tail, because of the confused state of the record, and because 
many issues, perfectly immaterial to the proper determination 
of the real issues, were uselessly litigated to the marked contu- 
sion of the record. 


Wealso call the attention of the court to the fact that the rea- 
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son that there appear no formal bills of exception is explained by 
a statute of Louisiana that dispenses with the necessity of for- 
mal bills of exception, giving the objections noted in the ste- 
nographer’s report of the proceedings on the trial at nisi prius 
the effect of a formal bill sigued by the judge; where the notes 
of trial show exception was taken to the ruling. Formal bills of 


exception in the Louisiana courts are a thing of the past. 


LAW INVOLVED. 
I. 


The writs of error should be dismissed, both for irregular- 
ity and for want of jurisdiction. 

The defendant in error renews its motion to dismiss, already 
before the court and undetermined. 

The extraordinary character and form of the litigation, as 
well as unique procedure after the litigation was launched, pre- 
sents several conundrums for preliminary solution. 

Ist. Who, in legal contemplation, was the real plaiutiff in 
the court below? If the petition is taken as a guide, the tax- 
payers, EK. Conery and his associates are plaintiffs, and all other 
parties, including the city of New Orleans, are defendants. But 
as the taxpayers have no such direct money interest, and partic. 
wlarly no pecuniary relation to the administration cf the affairs 
of the city by which they could suffer loss or damage, any 
maladministration on the part of the city government cannot 
increase these taxes, for the reason that there is a constitutional 
limitation ov the power of the city to tax for general purposes 
to ten mills on thedollar. (State Constitution, article 209). 

The full limit of ten mills has always been imposed in New 
Orleans, and it is always claimed that the revenue at that rate 
is inadequate for proper general adiministration. 

The taxpaver, being compelled to pay ten mills per annum, 


has no legal or pecuniary interest in the manner in which the 
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money (that ceases to be his property as soon as paid in) is dis- 
bursed by its new owner, nor is there any legal presumption 
that a taxpayer of ISS7 will be a taxpayer during any subse- 
quent year; death, removal or insolvency may dispose of his 
character or status. 

The capacity of a taxpayer to sue as plaintiff, to control, 
affect or mix in municipal administration, is a comparatively 
new jurisprudence, and never obtained a footing in Louisiana 
until SSS. Without decent and proper restraints the doetrine 
will destroy all decent municipal administration, by allowing 
any taxpayer to take any administrative act through all of the 
courts. If taxpayers are allowed to assail the administration of 
counties and cities, it ought to be subject to che limitation that 
the act of administration assailed must be shown, on the face of 
the taxpayers’ pleading, to be ultra vires or absolutely void, as 
contradistinguished from voidable acts or contracts, as any act of 
acorporation that is simply voidable may become a complete 
obligation as against all parties, even the taxpayers, by a sim- 
ple exercise of municipal legislative action, or by the effect of 
estoppel, resulting from an act of municipal administration, pen- 
dente lite. 

It must be that under any system of jurisprudence allowing 
taxpayers to sue to annul a corporate act of a city government, 
the taxpayer-plaintiff stands in the same relation to the corpo- 
ration as a sueing shareholder in an ordinary corporation who 
is considered as acting for the corporation, because the corpo- 
ration, either from fraud or negligence, refuses to sue or act in 
its own behalf. If this is the true doctrine, then E. Conery, 
Jr., ef al., taxpayer-plaintiffs in error, must in law be considered 
as suing out this writ of error for the city of New Orleans. The 
State Supreme Court in this case held this doctrine, as we be- 
lieve, correctly. 

2. By whom, and to review what decree, was the writ of 


error, docketed in this court as the writ of error of the city of 
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New Orleans, sued out? The petition for the writ is of course no 
part of the record, yet it isin the printed record, page 96 ef seq., 
and purports to be: ‘‘ The petition of the city of New Orleans, 
plaintiff in the cause above named and numbered, through the mayor, 
and of Joseph A. Shakspeare, mayor of said city.”’ The title given 
the petition is ‘* Edward Conery, Jr., et als. vs. New Orleans Water 
Works Company et als., No. 10,334,” and issigned; ‘* Jos. A. Shak- 
speare, Mayor City of New Orleans; Carleton Hunt, City Attorney: 
W. B. Summerville, Assistant Cily Attorney.’ Ree. 197 et seq. 
The order endorsed on the petition is: ** 4s prayed for, the writ 
allowed on bond of five hundred dollars. 

(Signed) E. Bermudez, Chief Justice of the Supreme Court of 
Louisiana.”’ 

The writ of error lodged with the clerk of the supreme 
court, recites a suit with E. Conery, Jr., and all of the other 
taxpayers nathed individually ‘‘and the city of New Orleans 
against the New Orleans Water Works Company.’’ There never 
was such a suit with such plaintiffS against such single defend- 
ant in existence in avy court on earth. The city of New Or- 
leans in this action was always a defendant in the record. Joseph 
A. Shakspeare never was neither plaintiff or defendant in the 
cause in any capacity. The error complained of is recited to 
have been ‘‘to the great damage of the city of New Orleans, and 
Joseph A. Shakspeare, mayor of said city.” The writ in this form 
is endorsed *‘ allowed,’’ by the chief justice. 


Then follows the bond, (R. 200). The only obligor on the 
bond, as contained in the record, is Joseph A. Shakespeare, mayor 
of the city of New Orleans, with Boffinger as surety. The bond 
runs *‘to the said New Orleans Water Works Company and Edward 
Conery, Jr., et als,’ and bears even date with the fest of the writ, 
and recites the suit to which it relates as a “ suit depending in the 
Supreme Court of the State of Louisiana,’ ** wherein the city of New 
Orleans is plaintiff and the New Orleans Water Works Company is 
defendant; judgment was rendered against the city of New Orleans, 


— 
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plaintif.”’ (There exist no such record or any suit with that 
title). The bond then recites: ‘‘and the said Joseph A. Shakespeare, 
mayor, obtained a writ of error, ete.’ 

** Now the condition by the above obligation is such, that if the 
said Jos. A. Shakspeare, mayor of the city of New Orleans, shall 
prosecute his writ to effect, and answer all damages and costs if he fail 
to make his plea good, ete.”’ 

We ask, to whom does the writ attach as plaintiff in error, 
isit the writ of the city of New Orleans? Lf so, in what eause? Is if 
the writ of Joseph A. Shakespeare? If so, by what authority 
does a person, never made party to a suit, and individually and 
officially without pecuniary interest in the cause, intervene after 
final decree and sue out a writ of error ? 

If the writ was ever the writ of the city of New Orleans, it 
has apparently abandoned the writ by failure to furnish any bond 
necessary to vest the court with jurisdiction. 

If the taxpayers and the city are identical in’ interest 
with each other and the city has allowed the deeree of the 
Supreme Court below to become final and absolute as to itself, 
why are not the taxpayers also concluded by the action of the 
city? In other words, can the decree be closed from all review as 
to the city as a corporation and open to review to the taxpayers, 
who are only atoms making up in part the corporation itself? 
Such questions ought not to occur, but they are in this case 
nevertheless and must, it seems, be determined. 

If the city is given absolution for all faults and errors 
in its procedure and the writ taken as effeetive so far as form 
alone is concerned, does it bring up anything revisable in this 
court under any circumstances? Of what judgment does the 
city complain in this court. 

It was a defendant in the district court ; so named in the 
petition, charged with fraud and collusion with the defendant in 
error, and answered separately (Ree. 15). 

** And nowcomes Walter IL. Rogers, city attorney for the city 
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of New Orleans .and for and in behalf ofthe city of New Orleans, 
and for all of the defendants except the (city) New Orleans 
Water Works Company, and reserving all and singular the ex- 
ceptions pleaded herein, and in no manner waiving the same for 
answer to the said plaintiffs’ petition in manner and form, as the 
same are set forth and continued in said petition, and prays 
judgment against the said plaintiffs’ demand with costs. 

(Note the word [city] in brackets has got into the plea 
through error in transcript or printing; it is not in the orignal). 

This plea, which in Louisiana law was an affirmance of the 
contract and would have cured all defects rendering the contracy 
voidable. only was filed May 27th, 1887, and remained the only 
plea of the city of New Orleans until November 23d, 1888, more 
than a year, when, without any notice to its co-defendant, the 
defendant in error, the city, ou leave of the court, filed what is 
termed an “amended and supplemental answer of city of New 
Orleans” (Ree. 29). 

In this paper the city set up its own alleged frauds or con. 
fessed itself to be guilty of all of the wrongs and frauds charged 
against it by the taxpayers, and prayed that Act 56, of LSS4, or- 
dinance No. 909, and the water works contract, be deelared void - 
and the contract annulled. The city from that moment stood 
on the record with double pleas; one in legal effect affirming the 
contract, another denying the validity of same contract; one 
plea praying judgment against the taxpayers, another plea pray- 
ing judgment in favor of the same taxpayers, a sort of bedlam 
in pleading. 

The question whether the city could by plea, both affirm 
and deny the vatidity of its contract and the precise effect of 
the plea of May 27. 1887, on the rights of the Water Works 
Company, would have been raised if the city had applied to 
the court for leave to withdraw the first plea. This was never 
done. There is under the procedure in Louisiana vo demurrer 
to a plea or answer ; the only remedy is to object to testimony in 
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support of illegal or insufficient pleas. This course was re- 
sorted to when the taxpayer plaintiffs had completed the pro- 
duction of testimony, the city attorney undertook to offer proof 
in alleged support of its last contradictory answer whew, strange 
to say, the counsel for the taxpayers objected aud levied war on 
their new recruit and deserter to their camp, on the ground “that 
the amended answer, in response to ichich this testimony and evi- 
dence is offered, tends to change the issue in the case and upset the 
orderly conduct of the case as provided in the Code of Practice” 
(Ree. 72, folio 144). 

The New Orleans Water Works Company objected because 
of the estoppel by the first plea and its change of positions and 
pleas. The court sustained the objections of both plaintiff and 
defendant and refused to allow the city to assert the matters in 
its new plea, rejecting all testimony (Ree. 73). To this ruling 
the city excepted and saved an exception evidently with inten- 
tion of appealing (Ree. 73). From this ruling, rejecting ils new 
contradictory plea, the city never appealed, and it stands the un- 
disturbed judgmeit of the Civil District Court to-day. The 
position of the city on this judgment of the trial judge was in 
legal effect its amended plea, was thrown oul of the case, and it 
stood alone on its first plea of denial of the taxpayers’ petition, 
and so it stands up to this moment. 

The judgment of the district court overthrew both the ori- 
vinal plea of the city and all of the pleas of the plaintiff in error 
by a general judgment in favor of the taxpayers (Ree. 152). 
The Water Works Company appealed. The city did not appeal 
and has never had any review of this ruling of the trial court, 
although the cause was appealable until the city lost the right 
of appeal by its own act. 

Of what decision of the lower courts can the city now 
complain? If it complains of the judgment of the district court 
it has no writof error, because it rested coutent with the decree 
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of that court, not the court of highest resort, fur its case in the state 
where the case was tried. 

If it complains of the judgment of thesupreme court, on the 
only plea of the city, which the distriet court allowed to stand, 
then it complains of a decree sustaining the only plea of the eity 
that ever went before thesupreme Court of the state for trial on 
the appeal by the Water Works Company. If the city did not 
intend to stand by the ruling demolishing its new plea, it should 
have appealed and obtained areversal of the objectionable judg- 
ment of the visi priv court on the subject of its somersault. 
It is too late now. Litigation forthe city, so far as this court is 
concerned, ended with the unappealed decree or judgment of 
the nisi prius court. 

The city being coneluded as a corporation by its own ac- 
tion and plea, why are not Kk. Conery, Jr., and his forty-two 
ussociated taxpayers, at best but forty-three molecular atoms 
niaking up tlhe mass of the corporation, concluded with the cor- 
poration. Can review be closed as to the corporation and open 
to parucular and numerically insignificant atoms of the estopped 
corporation? 

If there can be any doubt on the question that estoppel of 
the corporation is estoppel of all members or shareholders to 
the same extent as the corporation is estopped, it is one of the 
mysteries of this new jurisprudence allowing a taxpayer to in- 
discriminately attack the legislative and administrative action 
of a municipal corporation. 

The writ allowed to E. Conery, Jr., and his taxpaying asso- 
ciates has little more regularity. If it is in law the writ of 
the city of New Orleans then the city has oue more writ of 
error than the law allows to any other litigant in any single euse, 
and its allowance by the Chief Justiee of the state court was 
in excess Of any power conferred on him in the matter of agency 
in allowing writs of that court. 

If both writs must stand as regularly issued as far as form is 
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concerned, the writs were in fact and law unwarranted in this 
cause. — 

The writs both recite alleged wrongs or errors to the dam 
age of the city of New Orleans, in alleged impairment of the al- 
leged obligation of some alleged contract between the Siate of 
Louisiana and a political subdivision of its antouomy. 

In order to support the writs it must appear not only that 
a contract of the character protected by the federal vonstitution 
lawfully existed, and that the state has, by some subsequent 
action as a state, either in form destroyed the contract or 
impaired its obligation, to the material injury or damage of the 
city of New Orleans, by some action of the state prohibited by 
the federal constitution, but that the city set up its supposed 
rights under the federal constitution in state court, and that right 
was practically denied or illegally disregarded by the lower 
court. 

The city of New Orleans cannot pretend to be anything 
more than a political corporation to which has been delegated a 
revocable agency, for the local government of the terrritory of 
the parish of Orleans. 

The state constitution of 1579, in force sinee that year, con- 
taius three articles relative to the city of New Orleans: 

Art. 253. Provides that any city government that may be 
created within the limits of the city siall have the right to 
appoint its own officer and police pursuant to some mode or 
election, to be provided or prescribed by the state legislature. 

‘Art. 254. The General Assembly at its next session after 
the adoption of this constitution, shall enact such legislation as 
may be proper to liquidate the indebtedness of the city of New 
Urieaus, aud apply its assets to the satisfaction thereot. Jt shall 
have authority to cancel the charter of said city and remit its inhabi- 
tants to another form of government if necessary. In any such new 
form of government no salary shail exceed three thousand and 
five hundred dollars.” 

Art. 255 relates to the employment of crews of foreign ves 
sels on work on wharves and levees in the city, and is imma- 


terial. 
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New Orleans can therefore claim no guarantees against state 
legislation affecting or changing its muniecpal government and 
rights, excepting that it shall in some form be permitted to ap- 
point its own officers. 

ARGUMENT. 


The plaintiff in error being a muncipal corporation, strictly 
political in character, can acquire ho vested rights as a corpora 
tion in or by its charter. The legislature creating a municipal 
corporation can create and destroy at will. unless restrained by 
the state constitution. This was declared and settled in the 
cases of Mount Pleasant vs. Beckwith, 100 UL S. 514; Barnes vs. 
District of Columbia, 91 UL S. 540; Laramie County vs. Albany 
County, 92 U, S. 397, 

In the last case cited, Justice Clifford, the organ of the court, 
held : 

** That it is the settled doctrine that municipal corporations 
are under the entire control of the legislature from which their 
powers are derived ; that their duties are all public and at all 
times subject to the will of the legislature, and cannot have the 
least pretension to sustain their privileges or their existence 
upon anything like a contract between them and the lezislature 
of the state, because there is not and cannot be any reciprocity 
of stipulation, and their objects and duties are utterly incom- 
patible with everything of the nature of compact.” 92 U. 8. 
310, 

* 7% %* ** Tnstitutions of the kind called countiesand towns 
are the auxiliaries of the state in the important measures of mu. 
nicipal rule, and cannot lave the least preteuse to sustain their 
privileges or their existence upon anything like a contract be- 
tween them and the legislature of the state, because there is not 
and cannot be any reciprocity of stipulation, and their objects 
and duties are incompatible with everything of the nature of 
compact.” 92 U.S. S11. 

This has been without exception, so far as we can find, the 
doctrine of all state courts that have dealt with the question, 
and may be taken as the settled law, both state and federal. 

Just what pretended contract between Louisiana and New 
Orleans has been, as it is claimed, altered or modified by any 


action of the state, is diflicult to ascertain. 
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If it isthe supposed contract contained in the Lith section 
of the water works charter, reading as follows : 

“SECTION Ll. Be it further enacted, etc., That the city of New 
Orleans shall be allowed to use water from the pipes and plugs 
of said company, now laid or hereafier to be laid. free of any 
charge, for the extinguishment of fires, cleansing of ihe streets, 
and for the use of all public buildings, public markets and chart- 
table institutions, and that the said company shall place, free of 
wy charze whatever, two hydrants of the most upproved COn- 
struction in front of each square where a main pipe shall be laid, 
at a suitable distance from each other, from which a sufficient 
quantity of water may be conveniently drawn for the extinguish- 
ment of fires, for watering the streets and cleansing the gutters, 
and for any other public purpose; that on the squares which do 
Hot front on the river the hydrants shall be placed on opposite 
sides of the streets. af an equal distance from each other and 
the corners. It shall be the duty of the said company, when 
ever main pipes shall be laid, to supply water for all the pur- 
poses herein mentioned at all (mes during the continuance of 
this charter; and in consideration thereof the franchise and pro- 
perty of said New Orleans Water Works Company, used in ae- 
cordance with this act, shall be exempt from = taxation—state. 
municipal and parochial,’ (subsequently amended so as to strike 
out exemption from state taxes), then, from the moment of ae- 
ceptance of the charter by the city and the defendant in’ error, 
this section beeame and was a contract between the city and the 
Water Works Company, to which the state was no party beyond 
grauting power to the city to make the contract. This contract 
the state has never interfered with. The Water Works Com- 
pany faithfully performed its part of the obligation. The eity 
deliberately broke the compact by levying and demanding a 
municipal tax, contrary to its covenant of exemption. This 
would seem to put an end of all claim by the city concerning 
any contract in the water works charter concerning publie 
water supply broken or impaired by any act of the state to their 
prejudice. So far, the city has enjoyed a monopoly in breaking 
and destroying contracts for public water supply. 

If it is claimed that Act 56 0f ISS4 (printed in full in the 
appendix). directed or compelled the city to make any new con- 


tract or convention with the Water Works Company by the 
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terms of the act, the contention is untrue; if the city desisted 
from imposing the tax, there was to be free water supply, as 


provided in section 11 of the charter. Only in the event of 


imposing and collecting a tax was the city required to pay the 
value of water used for public purposes. 

The adoption of Ordinance 909 and the making of the con- 
tiact assailed was the voluntary act of the city of New Orleans, 
acting for itself as a corporation competent to contract, and not 
the act of the state government, vor an act coerced or compelled 
by the State. 

If the writs of error in this case were lawfully issued, their 
office, if effective, is to protect the city trom the consequences 
of its own covenants, voiuntarily entered into and relating to 
strictly public municipal service and operation as a city gov- 
‘ernment while acting within the scope of its power, without re- 
sort to Act 56 of 1884, for any enlargement of its pre-existing 
authority. 

If it was possible by any construction of the federal con- 
stitution to make that instrument apply to the internal political 
relation existing between a state and the subordinate municipal 
political corporation that the state may make and unmake at 
will, it is still necessary, in order to invoke the power of this 
court to renew the state court, that the right denied under the 
federal law or constitution should be set up in the state court, 
and that there should be a decision against the right or its 
equivalent in some form. 

There is nothing in the record of any such right, either set 
up or decided agaiust the city in any form. 

The cause was tried on the taxpayers’ petition; not one word 
of federal constitution or federal right is to be found in that 
voluminous document as filed. It never was amended to bring 
in any such issue. The pleading of the city when it abandoned 
its general issue and went over to the taxpayers, plaintiffs, 
(R. 29 et seq.) is but a rehash of the taxpayers’ petition, without 
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setting up a single federal question or right. If it had done so, 
it would have been of no import; as that plea was disposed of 
finally by the district court without appeal to the Supreme Court, 
this court is only askel to review the Stu'e Sipve ne Court. 

It was only after the final decree of the State Supreme Court, 
that the taxpayersina petition for rehearing thought of any federal) 
question (R. 194), when their counsel alleged that the opin- 
ion of the court, that Act 56 of ISSt was not repugnant to 
the State Constitution, had somehow impaired ** the obligations of 
the contract involved in the charter of the New Orleans Water Works 
Company, between the city of New Orleans and the Water Works 
Company, contrary to Section 10, Article 1, of the Constitution of the 
United States. The right of the city in respect to such charter being 
private rights, and not publie rights, under the control of the legislative 
department of the Government. 

Connected with this is a curious averment that the State 
Supreme Court had cut the city out of some property that it is 
alleged the city had acquired in a case determined by the 
same court in the 36th Annnal Report of its decisions ‘without 
due process of law, contrary to the fourteenth amendment to the Con- 
stitution of the United States.” 

There is also a paper by the city, termed a petition fora 
writ of error (no part of the record), wherein it is erroneously 
averred that the city, in its last abandoned answer, set up some 
federal right asa muuicipal corporation, which the record of its 
plea demoustrates to be untrue in fact. [tis perhaps immaterial 
what the paper does contain, as the city apparently pever gave 
the bond necessary to make the writ allowed effective for any 
purpose. 

None of this federal matter was ever set up or urged while 
the case was open, and seems to have been a desperate after- 
thought of counsel. 

If. however, all of this matter had been serious and had been 
st up in time it would have been of no avail even if it had not 
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been set up by a political corporation without possible contract re- 
lation with its author, the state. 

Ist. Because, if any change was made in the contract rela- 
tion between the city and the defendant in error, the change 
was effected by the act of the city itself in a notarial contract, and 
not by statute or the decree of any court. 

2d. The Supreme Court of the state was not called on by the 
taxpayers or the city to pass on any federal question, but legiti- 
mately placed its judgment on the fact that the city made the 
contract assailed as her own free act of adminstration, with full 
and competent power to make the contract a@ power conferred by the 
city charter, independently of the provisions of Act 56 of 1884, in 
existence without that legislation, and that the Act 56 was not 


only not repugnant to the state constitution, but was permissive 


in character, the city aione being competent to give the act effect 
in contracting for public water supply; that without the action of 
the city the law would have been of no effect on any person or 
thing. 

This ruling was sufficient to determine the cause without 
approach to any federal question, had such question been made 
or urged. 

We insist that the writ of error allowed to the city and the 
Mayor (Shakespeare) was never perfected by bond as to the city 
and therefore abandoned, if ever of any foree. That the sup. 
posed allowance to Shakespeare, mayor, was always a nullity, as 
neither Shakspeare or Guillotte, who was mayor, both when the 
contract was made and the suit brought, were ever made parties 
to the suit in any form; even formally Shakespeare stands as an 
intermeddler, making his first appearance in the record, in his 
extraordinary and volunteer application for a writ of error, 
with himself as plaintiff in the writ. 

The only writ of error upon which the city depends for any 
review of the case is a nullity on its face, and should be disre- 
garded. 
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We insist further, that the city, never having appealed from 
the decree of the district court disposing of its ‘amended and 
supplemental answer,’’ has never been in # vusition to lawfully 
obtain a writ of error from this Court. 

That under any view of the jurisprudence permitting tax- 
payers to sue, either as that jurisprudence exists in Louisiana 
or elsewhere, the taxpayer plaintiffs, Conery and others, can 
only claim to represent the municipal corporation they attempt 
to champion in suits of this character, that is a suit not ques- 
tioning any exaction or tax sought to be enforced against them 
as individuals, and are concluded when the corporation is concluded, 
and for the same causes or reasons, and are barred by the same 
estoppels, in so far, at least, as esloppels relate to procedure iu lit- 
itigation, estoppel by record. 

That when the city, as a corporation, became concluded by 
the decree of the State Supreme Court, and abandoned or lost 
all right of review as to the contract in litigation, if it ever had 
or might have had such right by proper procedure, every tax- 
paying atom in the mass of inhabitants making up that corpora- 
tion was concluded as to any right to further litigate matters 
that had become res judicata between all of the actual contract- 
ing parties found in the contract assailed. 

Therefore, as the record stands, the writ of error sued = out 
by the taxpayers was always void on the face of the record to 
which it is attached and should be disregarded, even if there 
was a reviewable federal question in the record, | 


We respectfuliy submit authorities in support of the above 
propositions. 

(1) Joseph A. Shakespeare, as mayor, cannot, under the 
city charter, stand in judgment or bring the city of New Orleans 
into any court by action in his name as mayor. 

Section 1, City Charter, Act. No. 20, ISs82 > Acts, ISS2, 14. 

‘Section 1. That all of the inhabitants of the parish of 
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Orleans, as now bounded’? * * (statement of boundaries) 
‘‘is hereby created a body corporate and established as a poli- 
tical corporation by the name of ‘the city of New Orleans,” 
with the following powers, and no more : 
It shall have a seal and may sue and be sued,” ete. 
The city of New Orleans is made a ‘ judicial person, 
act, econtraet, sue and be sued, by and in the corporate name 


se 


to 


alone, and has no trustee or guardian ad litem. 
(2) ‘Writs of error to state courts have never been al- 
lowed as of right.” 
Mitchell vs. The Commonwealth, 7 Wall. 321. 


“It is the duty of him to whom an application for such a 
writ is made to ascertain, from an examination of the record of 
the state court, whether any question cognizable here on appeal 
was made and decided in the proper court of the state, and 
whether the case, on the face of the record, wil! justify the 
allowance of the writ.”’ 


Spies vs. Illinois, 125 U.S. 131, 145. 

(3) A petition for rehearing in a state court, after the de- 
cree complained of was made cannot, be invoked to support a 
federal writ of error. 

Parmalee vs. Lawrence, 11 Wall. 36. 
Butler vs. Gage, 138 U. S. 52. 
(4) <A petition for writ of error forms uo part of the record 
below. 
Clark vs. Pennsylvania, 128 U.S. 395. 
Warfield vs. Chaffe, 91 U. S. 690. 
Susquehanna Boom Co. vs. West Boom Co., 110 U.S. 37. 
Manning vs. French, 135 U.S. 186. 
Leper vs. Ugas, 139 UL 8S. 462. 

(5) If there are two questions in this case—one federal and 
the other not—and it appears that the cause was decided in the 
State court upon the question not federal in character, there is 
no review on error, and this court may examine the opinion of 
the court to determine what point was decided. 

Croply vs. New Orleans, 108 U, 8. 105. 
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Cousin vs. Blane, 19 How. 202. 

Adams County vs. Burlington R. R. Co.. 112 U.S. 123. 
Murdock vs. Memphis, 20 Wall, 590. 

Jenkins vs. Leowenthal, 110 U. S, 222. 

Hade vs. Akers, 132 U.S. 554. 

Johnson vs. Risk, 137 U.S. 360. 

(6) Where the Supreme Court of a state decides against the 
plaintiff in error on an independent ground, not involving a 
federal question, and broad enough to maintain the judgment, 
the writ of error will be dismissed without considering the fed- 
eral question. 

Hopkins vs. MeLure, 133 U.S. 380. 

Beatty vs Benton, 135 UL 8. 244. 

San Francisco vs. Itrell, 153 UL 8. 65, 

Marran vs. Bunkley, 129 U.S. 178. 

(7) Inerror toa state court, this court acting only on the 
record, it. is essential that the record not only show that the 
right, immunity, et¢c., was set up o1 claimed in the court below, 
but that the decision of the court was against the right set up 
or claimed in the action. 

Clark vs. Pennsylvania, 128 U.S. 395. 

Warfield vs. Chajfe, 91 U. S. 690. 

Susquehanna Boom Co. vs. West Branch Boom Co., 110 U, 
SN. 57. 

‘It is a well settled rule, limiting the jurisdiction of this 
court in such cases, that where it appears by the record that the 
judgment of the state court might have been based either upon 
« law which would raise a question of repugnancy to the consti- 
tution, laws or treaties of the United States, or upon some other 
independent ground, and it appears that the court did in fact 
base its judgment on such independent ground, and not on the 
law raising the federal question, this court will not take juris- 
diction of the case, even though it might think the position of 
the state court an unsound one. 

‘* Audjit must appear aflirmatively, not only that a federa! 
question was presented for decision to the highest court of the 
state having jurisdiction, but that its decision was necessary to 
the determination of the cause, aud that it was actually decided, 
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or that the judgment as rendered could not be given without de- 
ciding it.’’ 

Klinger vs. Missouri, 13° Wall. 257-265. 

De Saussure vs. Gaillard, 127 U.S, 216-235. 

Brown vs. Atwell, 92 U.S. 327. 

Citizens’ Bank vs. Board of Liquidation, 98 U.S. 140. 

Choteau vs. Gibson, 111 U.S. 200. 

Adams Co. vs. Railroad, 112 U.S, 123. 

Detroit City R. R. vs. Guthard, WA U.S. 133. 

New Orleans Water Works Co. vs. La. Sugar Refinery Co., 125 
U. NS. 18. 

Kreiger vs. R. R. Co., 125 U.S. 39. 

Lehigh Water Co. vs. Euston, 125 U.S. 385. 

Wood Mach‘ne Co. vs. Skinner, 139 U.S. 298. 

Cook County vs. Canal Co., 138 U.S. 635. 

Leper vs. Texas, 139 U.S. 462. 

(8) The constitutional provision in the federal constitution, 
prohibiting impairment of contracts Sy states, was never intended 
to interfere with the relation of a state to its own municipal 
political corporations, in the matter of internal or local adminis- 
tration of public matters, as between the state and such corpora- 
tiov. The relation is political, not conventional, or contractual 
in the absence of restriction in the state constitution, the state 
can, at will, enlarge contract or take away all power and admin- 
istration from its chartered cities. 

Mount Pleasant vs. Beckwith, 100 U.S. 514; Barnes vs. Dis- 
trict of Columbia, 91 U.S. 540; Lamarie County vs. Albany County, 
92 U.S. 307. 

In this case Justice Clifford, the organ of the court, held : 
** that it is the settled doctrine that municipal corporations are 
under the entire control of the legislature from which their pow- 
ers are derived ; that their duties are all public and at all times 
subject to the will of the legislature, ‘ and cannot have the least 
pretension to sustain their privileges or their existence upon 
anything like a contract between them and the legislature of the 


state, because there is not and cannot be any reciprocity of 
stipulation, and their objects and duties are utterly incompatible 
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om eet ey of the nature of compact.’”* 92 U. S. 316. 


* 3%  ** Tnstitutions of the kind called counties and 
towns are the auxiliaries of the state in the important business 
of municipal rule, and cannot have the least pretense to sustaii 
their priviliges or their existence upon anything like a contract 
between them and the legislature of the state, because there is 
not and cannot be any reciprocity of stipulation, and their ob- 


jects and ~e are — wilh everything of the nature 


of compact. 92 U.S. 51 

US. ve Bo 0. R. R. €o., 17 Wall. 322; Rogers rs. 
Burlington, 3 Wall. 654; Bank of Ohio vs. Knoop, 16 How, 369 ; 
Bissell vs. Jeffersonville, 24 How. 287; La, State Const., Art. 254; 


New Orleans vs. Clark, 95 U.S. G44, 654. 


(9) That any pretense or violation of the XIV Amend. 
ment by the State of Louisiana or its Supreme Court, does not 
merit notice if the city of New Orleans has been deprived of any 
property or right in any state, or judicial coutract concerning 
public water supply; it was by the operation of its own contract 
now sought to be annulled, and not by the action of the state 
or its courts. The federal constitution never was intended to 
protect coutracts or contract rights from change or impairment 
by voluntary contract, variation or alteration, by the will of the 
contracting parties, or to insure against alleged indiscreet 
bargaining between parties competent to contract. 


ON THE MERITS. 


If the court shall find that there is any lawful writ, lawfully 
issued in this cause, requiring a consideration of the merits, we 
are unable to make any stronger presentation of the case than 
is contained in the majority opinion of the State Supreme Court, 
as contained in the record, but more correctly reported in 4/7 La. 
An, 910. Under the doctrine, in Fairchild vs. County of Galatin, 
100 U.S. 47, the determination that Act 56 of 1884 and the con. 
struction given the act would seem to be conclusive on this 
court. 

We only add authorities in support of the doctrine laid down 
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by the state court in its determination of the cause, against the 
plaintift below : 


Every municipal corporation has all of the power of admistra- 
tion of local muiicipal affairs expressly granted in its charter, 
and all incidental powers necessary to carry such powers 
into execution and effect and operation. 


Dillon on Mun, Cor., 3d Edition, Section 94, Vol. 1, 121. 

Railroad vs. Evansville, 18 Wis. 83. 

Slack vs. Railroad Company, B. Mon. 1. 

Bridgeport vs. R. R.Co. 15 Con, 475, 501, 

Cases cited in note, 3d Ed. Dillon on Mun. Cor., Vol. 1. 
p. 121. 


A municipal corporation, with power to sue and be sued, has au- 
thority to settle its contentions by compromise. This right 
also grows out of its authority to create debts and incur 
liabilities. 

Dillon on Mun. Corp. $398. 

Bean vs. Jay, 23 Maine 117, 121. 

Meech vs. Buffalo, 29 N. Y. 198. 
Baileyville vs. Lowell, 20 Maine, 175. 
Nelson vs. Milford. 7 Pick. 18. 

Augusta vs. Leadbeater, 16 Maine, 25. 
People vs. Supervisors, 27 Cal. 655. 
People vs. Coon, 25 Cal. 648. 

Melville vs. Dixfield, 50 Maine, 157. 
Petersburg vs. Maffin, 14 [ll. 195. 
Taylor on Corp. 137. 

Oglesby vs. Attrill, 105 U. S. 605. 

St. Louis vs. United States, 92 U. S. 462. 
Oliver vs. Worcester, 102 Mass. 489. 
Board of Liquidation vs. R. R. Co. 109 U.S. 221. 
Buffalo vs. Bettinger, 76 N. Y. 393. 


A municipal corporation, having the powers conferred on it in the 
form and to the extent conferred on the city of New Orleans 
by its charter of IS82, particularly in the seventh section 
thereof, and also having a general authority to make all 
contracts necesary for the health, safety and welfare of the 
city, may contract for water works. 


Cabot vs. Rome, 28 Ga. 50. 
Wells vs. Atlanta, 45 Ga. 67. 
Livingston vs. Pippin, 31 Ala. 542. 
City of Vincennes vs. Callender, 86 Ind, 454. 
To authorize a taxpayer tostand as plaintiff in a suit having 
for its object the rescission’of a contract made by a municipal 
corporation, the plaintiff must not only show that he is a 
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taxpayer, but set forth and disclose in his petition a state of 
facts, which, if true, render the contract assailed absolutely 
void, not simply voidable. 


People vs. Mayor, ete.. of Brooklyn, 4 Const, 419. 
Dillon on M. C., & 55. 
Spaulding vs. Lowell, 25 Pet. 71. 
Hodge vs. Buffalo, 2 Denio, 110. 
Smith vs. Madison, 7 Ind. 36. 
. Kyle vs. Malin, 7 Ind. 34-37. 
Livingston vs. Pippin. 31 Ala. 515. 
Mayor vs. Cabot, 28 Ga. Rep. 5. 
Wells vs. Atlanta, 43 Ga. Rep. 76. 
City of Vincennes vs. Callender, 86 [nd. (94. 
Valparaiso vs. Gardner, 97 Ind, 2. 
Jones vs. Richmond, 18 Grattan Va. 517. 
Smith vs. Riehmond, 15 Wall. 429. 
Willard vs. Newburyport.42 Piel. 229. 
Kelsey vs. King, 1 Trans, App. 1353. 
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Where there is a corporate body in existene with municipal and 
political powers, the municipal name and authority is ade 
quate to perform all functions relating to enforcing theordi- 
nances and maintaining the rights ofthe corporation, There 
must be inability or refusal to perform that duty and fune- 
tious before the duty can be either assumed or performed by 

, volunteers. 


Russell vs. Wakefield Water Works Co., L. R. 20, Eq. 179, 
Gray vs. Lewis, L. R. 8S, Ch. 10355. 

Hersee vs. Vesey, 24 Maine, 9. 

Lofond vs. Deems, SL N.Y. 507. 


To authorize courts to reverse the legislative decision manifested 
by the passage of an act as to what is a city purpose, the 
case inust be one conclusively showing an underlying pur- 
pose different from municipal use and couvenieuce. 

Re Appleton vs. Mayor, 99 N.Y. 569. 
Brooklyn Bridge Case— People vs. Nelly, 76 N.Y. ATA. 
Vatter of Lands in The Town of Flatbush, 60 N.Y. 30s. 

Where the law or charter confers upon the City Couneil or loeal 
legislature power to determine upon the expedieney or ne- 
cessity of measures relating to the local government, their 

° judgment upon matters thus committed to them, while act- 
ing within the scope of their authority, cannot be con- 
trolled by the courts. 


Dillon on Mun. Corp., 3d ed., Vol. 1, 121. 


' Baker vs. Boston, 12 Pick, 154. 
; Honey vs. Mayo, 41 Maine, 322. 


ere 


- Ae eo ety 


The City of New Orleans vs. 


Parks vs. Boston, 8 Pick. 248. 

Fay, ex parte, 15 Pick, 243. 
Donnelly vs. Cabaniss, 52 Ga, 211. 
Sheridan vs. Colvin, 78 Ill. 327. 
Motz vs. Detroit, 18 Mieh, 495, 516. 
Bond vs. Mayor of Newark, 18 N. J. Kg. Rep. 376. 
Rittenhouse vs. Mayor of Baltimore, 25 Md. 336. 
Jones vs. Richmond, 18 Gratt. 517. 


The motives or business prudence of any body vested with legis- 
lative capacity cannot be enquired into by the courts. 


Dillion on Mun. Corp., 3d ed., Vol. 1, p. 326. 
Buird vs. New York, 96 N.Y. 567, 580, 581. 
People vs. Alberton, 55 N.Y. 50. 

People vs. Draper, 55 N.Y. 532. 

Mayor vs. Bank, WL N. ¥. 446, 458. 

Wells vs. Atlanta, 48 Ga, 67. 

Kx parte Delaney, 43 Cal. 478. 


A municipal corporation eannot relieve itself of its contract 
obligations, or refuse to perform a coutract made by its 
officers or agents, because such officers or agents have been 
unfaithful in other matters. 

Baird vs. Mayor of New York, 96 N. Y. 567 (one of the 
Tweed cases). 


Any consideration that will make a valuable consideration for 
a contract between individuals will constitute a valid con- 
sideration in a contract by or with a municipal corporation. 
A moral obligation alone is sufficient to support a promise 
of a municipal corporation, if sufficient to support a promise, 
if the same state of things existed between individuals. 


Gilford vs. Supervisors, 13 N. Y. (8 Nern) 149. 


Same case, 24 Wend. and 18 Barb. 615. 

Dillon on Mun. Cor., § 44. 

Brewster vs. Syracuse, 19 N. Y. 116. 

People vs. Mayor, ete. of Brooklyn, 4 Const. 419. 
Thomas vs. Leland, 24 Wend. 65. 

Shelby County vs. Railroad Company, 5 Bush. (hy. ) 225. 
Philadelphia vs, Field, 58 Pa, St. 320. 

Cooley on Constitutional Limitations, 580, 491. 
landing vs; Burr, 13 Cal. 343. 

People vs. Omondaqa, 16 Mich. 254. 

Lycoming vs. Union, 15 Pa, St. 166. 

Nelson vs. Milford, 7 Pick. 18, 

Pike vs. Middleton, 12) N. Hl. 281. 

Briggs vs. Whipple, 6 Vt. 95. 

Mayor vs. Tenth National Bank, 111 N. Y. 446, 449. 
Brown vs. Mayor, 65 N. Y. 164. 
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An estoppel is an admission, or something which the law treats 


as equivalent to an admission, of a high and conclusive 
nature—so high and so conclusive that ihe party whom it af. 
fects is not permitted to aver against it, or offer evidence 
to controvert it, and. binds not only the party, but all 
privies. 


2 Smith’s Leading Cases, 580,"and notes on Duchess of King- 
ston’ s case. 
1 Herman on Estop. 150. 


Privies bound by estoppel are, first, privies in blood ; second, 


Ifa 


privies in law; third, privies by estaie. The taxpayers, 
plaintiffs in this suit, are -privies both in law and estate. 
They are privies quoad the city of New Orleans, because they 
are atoms of the corporation, whose oflicers are their special 
agents in all matters of muuici pal administration ; privies ip 
estate, in that the alleged remedial! action sought by them is 
simply alleged pecuniary advantage to and for the city of 
New Orleans as a political corporation aggregate. 


2 Smith's Leading Cases (Note on Duchess of Ningston’s 
ease). O87-oS9 et seq. 

1 Herman on Estoppel, ed. 1586, 149 ef seq. 

1 Dillon on Mun. Cor., p. 116 and sees. 90-91, 


party to a contract desires to rescind on the ground of fraud 
or mistake he must, upon the discovery of the facts, at once 
announce his purpose, and adhere to it. If he is silent, and 
treats the contract as valid, he waives his objections, and is 
us conclusively bound by the contract as if the mistake or 
fraud had not occurred. Te is estopped by election. 


If he has the right to repudiate or affirm the trausaction, and 


affirms it, he cannot afterwards resoit to his right of re- 
nudiation. 

Herman on Estoppel, Ed. 1886, Vol. 2. pp. W171, 1172. 
Grymes vs. Saunders, 93 U.S. 55. 

Thomas vs. Barstow, 48 N. Y¥. 200. 

Flint vs. Wood, 9 Hare, 622. 

Jennings vs. Broughton, 5 DeG. M. and G. 139. 

Loyd vs. Brewster, 4 Paige, 53%. 

R. R. Co. vs. Rowe, 24 Wend, 7A. 
Minturn vs. Main, 7 N. Y. 220. 

Wroten vs. Armat, 31 Gratt, 22s. 

Frinck vs. Hollander, 35 An. 582. 
Trustees vs. Sterrett, 51 An. 719. 

O Keefe vs. Handy, 31 An, S32. 
Lippmins vs. McCranie, 30 La. An. L251, 
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Byrne vs, National Bank, 31 An. 81. 

Ins. Co. vs. De Blane, 31 An, 100. 

School Directors vs. Hernandez, 31 An. 158. 

Levee Company vs. State, dL An. 250, 

Hardee vs. Turner, 31 An. 469. 

Hood vs. Frelsen, 31 An. 577. 

In Re Mechanics’ Society, 31 An. 627. e 
Succession of Fluker, 32 An. 292. 
Hart vs. Haguet, 35 An, 362. , 
Bank vs. Wagner, 35 An. 732. 
Dickson vs. Dickson, 53 An. 1370. 
Succession of Hoss, 33 An. 1256, 
Maguire vs. Maguire, AO An, 579, 


A party toasuit cannot,in judicial proceedings,allege one state of 
facts as a Cause Of action or defense, and in the same suit, or in 
a suit about the same controversy or thing, between the same 
parties, set up and pleada state of facets so contrary and in- 
consistent, that, if one plea or allegation is true, the other is 
necessarily false. 


Walker vs. Walker, 57 An. 107. 

Gaudet vs. Gauthreaux, 40 An. 186. 

State vs. Judges, ete., 34 An. 1220. 
Brandon vs. Allen, 25 An. 60. 

State vs. Board of Liquidation, 28 A. 121. 


Bender vs. Belknap, 28 An. TA. ! 
Serrit vs. Labouse, 15 An. 186. 
Osborne vs. Legras, 29 An. 291. 
The doctrine of estoppel applies to the state and municipal cor- 
porations, as well as to private citizens, or individuals. 
State vs. Ober, 34 An. 559. 
State vs. Taylor, 28 An. 460. 
Moore vs. New Orleans, 32 An. 726. 

We respectfully submit that ifit be determined that this cause 
has been lawfully brought to this court for review the decree 
of the State Supreme Court is correct and should be affirmed. 

J. R. BECKWITH, 
Counsel for New Orleans Water Works Company, 


Defendant in Error. 
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APPENDIX A. 


No. 56. ] AN ACT 


To provide for the supply of water to the city of New Orleans, 
by the New Orleans Water Works Company, in cases of 
the municipal taxation of said company ; to authorize pro- 
vision to be made for the payment of water supplied and 
tu be supplied ; to provide for obtaining a supply of clear 
or filtered water by the New Orleans Water Works Com- 
pany, and to enable the city of New Orleans to contract 
for the same; to regulate the payment of taxes imposed 
on said company contrary to the exemption given in its 
charter and to put into effect section Ll of act No 33 of 
acts of 1877, EK. S., in instances of refusing or contrary to 
the exemption therein. 


Whereas, Due notice and advertisement has been given and 
made of the intention to apply for this act, pursuant to article 
48 of the constitution of this state; and 

Whereas, The New Orleans Water Works Company is being 
subjected to municipal taxation notwithstanding the exemption 
from taxation granted by its charter in consideration of water to 
be supplied to the city of New Orleans »% and 

Whereas, It is possible and desirable to furnish the inhabi- 
tants of New Orleans with clear or filtered water from the 
Mississippi river ; therefore, 

SECTION 1. Be it enacted by the General Assembly of the State 
of Louisiane, That in all instances of the taxation of the fran- 
chises of property of the New Orleans Water Works Company for 
auy year or years, by or for the city of New Orleans,or for muni- 
cipal purposes, whether such taxation be for past or tuture years, 
and the said company be in any manuer obliged to pay, notwith- 
standing the exemption granted iv section 11 of act No. 33 ot 
acts of 1877, E. S., then in all such instances, the said city of 
New Orleans is hereby empowered and required to pay the said 
company the value of all the water the said company has sup- 
plied or shall supply, Curing any year or years for which said 
taxes have been or shall be levied, to or for the use and pur- 
poses of the city of New Orleans, its public buildings, markets, 
or for strects, gutters, extinguishment of fires, or other public 


purposes. 
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SEC. 2. Be it further enacted, ete., That in ail instanees of 


such taxation, contrary to said exemption, or any future year or 
years, the city of New Orleans shall provide in its budget, or 
shall set apart and appropriate a sum sufficient to pay for the 
said water supply for said year or years, and unless this be ob- 
served and done, the said company shall not be compelled to 
deliver water for the uses and purposes aforesaid. 

Sec. 3. Be it further enacted, ete., That any taxes already 
imposed for any year, contrary to said exemptions, shall not be 
exacted, nor any penalty or interest accrued be demanded 
thereon, or any begin to run until said city shall have provided 
for the payment of the water supplied in said year, or provision 
made therefor by remedy at law or equity. 

Sec. 4. Be it further enacted, ete., That to secure the inhab- 
itunts of New Orleans and to the use of the city a supply of fil- 
tered or clear water, the city of New Orleaus be and is hereby 
empowered to contract with the said company, and determine 
upon terms and conditions, and fix «a price for obtaining from 
said company such supply of clear or filtered water. 

Sec. 5. Be it further enacted, ete., That nothing in this act 
shall be construed as in any manner abridging or otherwise 
affecting any of the rights, franchises and privileges heretofore 
granted to said Company; but all such rights, franchises and 
privileges shall coutinue and belong to said company. 

SEC. 6. Be it further enacted, ete., That all laws or parts of 
laws inconsistent herewith be and are hereby repealed, and this 
act shall have effect from and after its promulgation. 

Approved 7th July, 1884. 

H. W. OGDEN, 
Speaker of the House of Representatives. 
CLAY KNOBLOCH, 
Lieutenant-Governor and President of the Senate. 
S. D. McENERY, 
Governor of the State of Louisiana. 
A true copy from the original : 
OscaAkR ARROYO, 
Seeretary of State. 
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APPENDIX B. 


STATE OF SORTA, ) 
Parish of Orleans, 
City of New Orleans. | 


Be it known, that on this third day of the month of October, 
in the year of our Lord one thousand eight hundred and eighty- 
four and of the independence of the United States of America 
the one hundred and ninth. | 

Before me, Joseph Dewey Taylor, a notary publie in and for 
the parish of Orleans, State of Louisiana, duly comsuissioned and 
qualified, and official nofary of the citv of New Orleans, and in 
the presence of the witnesses hereinafter named and undersigned—- 

Personally came and appeared the Honorable Joseph Valsin 
Guillotte, mayor of the city of New Orleans, herein acting in his 
oflicial capacity as mayor aforesaid, being herein and hereunto 
specially authorized and empowered by ordinance number 909, 
council series, adopted by the council of the city of New Orleans 
on the 23d day of September, A. D. 1884, a duly certified copy 
of which ordinance is hereto annexed and made part hereof. 

Also came and appeared Mr. Albert Baldwin, president of 
and herein representing the New Orleans Water Works Company, 
being herein and hereunto specially authorized and empowered 
by a resolution of the board of directors of said water works com- 
pany, passed at a meeting of said board held in the city of New 
Orleans on the 27th day of September, A. D. USs4, a certified 
copy of which resolution is hereto annexed and made part 
hereof. 

Whereupon said Albert Baldwin, in his said capacity as 
president, declared and does hereby declare that he accepts, all 
and singular,the terms,conditions, provisions, obligations, rights, 
benefits and advantages set forth and contained in said ordinance 
No. 909, adopted by the council of the city of New Orleans, on 
the 23d day of September, A. D. 1854, and approved by mayor 
on the 26th day of September, A. DPD. 1SS4, thereupou duly pro- 
mulgated, and which said ordinance, so accepted by said Bald. 
win, president, in the words and figures following, to-wit: 

An ordinance to carry out act No. 56 of the acts of 1854, pro- 
viding for a future water supply from the New Orleans 
Water Works Company, to and for the city of New Orleans 
and certain institutions, and regulating the use of water 

and the payment therefor. 
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Whereas, The city of New Orleans has been, and is and will be 
unable to allow the New Orleans Water Works Company the 
fifty years’ exemption from taxation, being the consideration for 
a free supply of water, contemplated by section LL of act No. 55 
of the acts of 1877; and the courts having decided that the 
exemption from municipal taxation granted in said aet is not, 
and shall not be enjoyed, and therefore, as is also decided, that 
the city must pay for the water supplied by said company ; and 

Whereas, it is best to arrange fora fixed annual price for 
said water supply, rather than leave the city liable to an annual 
demand, the amount of which cannot be known in advanee, and 
from which the city cannot be relieved, but is specially author- 
ized and required to proviae for the payment therefor ; and 

Whereas, the said New Orleans Water Works Company is 
willing to accept terms, arranging for a sum to be determined in 
advance of each year, and which amount can be readily and 
equitably fixed, according to a mode adopted in other cities, by 
reference to the number of fire hydrants, fire plugs or fire wells, 
now numbering eleven hundred and thirty-nine (1159) in this 
city; therefore, 

SecTION 1. Be it ordained by the city council of the city of 
New Orleans, that during the term of the charter of the New 
Orleans Water Works Company, beginning with the year 1SS5, 
the supply of water for which this ordinance provides shall be 
furnished by the said company from the pipes and plugs of said 
company, now laid or hereafter to be laid, for the following pur- 
poses, to wit: For the extinguishment of fires and the cleansing 
of the gutters; for the use of all existing public buildings, public 
markets, public squares and places, public schools and the public 
charitable institutions Supported and to be established and sup- 
ported by the state or city, and now supplied by the said com- 
pany; it shall be the duty of said company to keep and maintain 
a head or pressure of water of not less than fifty feet head between 
the hours of 7 a.m. and 6 p.m.; and the reservoir supply at 
night and between the hours shall be of such abundance as amply 
to cover the needs of the fire department for extinguishing fires; 
and said company shall make such provision as may be necessary 
to reinforce or supplement said reservoir supply in case of need 
or accident. In consideration for such supply the city of New 
Orleaus shall pay, during the term of said company’s charter, to 
the said New Orleans Water Works Company, sixty (60) dollars 
per annum for each and every fire plug, fire hydrant and tire well 
connected with the mains or pipes of said company, of which said 
fire plugs, fire hydrants and fire wells there are now eleven hun- 
dred and thirty-nine (1139), which number shall be the least 
number of the annual sum to be paid to said company, and for 
every additional hydrant, fire plug or fire well exceeding said 
number, hereafter attached to said pipes or mains. the city shall 
pay an additional sixty (360) per aunum. 
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Sec. 2. Be it further ordained, ete., That the city of New 
Orleans shall have the power, in time of drought, to furnish 
water to such persons as may live outside the lines (of) the 
pipes of said Water Works Company free from all charges by the 
same, and shall have further power, by ordinance duly passed and 
notified in writing to said company, before each annual appro- 
priation for such supply, to decrease or increase the number of 
fire plugs. fire hydrants and fire wells for the ensuing year, all 
such ordinances to designate the locations for the new attachments 
or intended cut-offs; provided, however, that the number of said 
fire hydrants, fire plugs and fire wells be not reduced below 
eleven hundred and thirty-nine (1159), the intent thereof being 
that the annual price to be paid for said water supply shall never 
be less than as fixed herein, by reference to the now existing 
number of said fire plugs, fire hydrants and fire wells: but the 
city expressly reserves the power to chauge the location of any 
and all of said fire plugs, hydrants or wells whenever the couneil 
Shall deem it necessary. said changes to be at the cost of the 
company. 

Sec. 3. Be it farther ordained, ete., That the city of New 
Orleans shall annually set apart, appropriate and provide in its 
annual budgets of expenditures and receipts, beginning with 
those for the vear 1885, and in all successive budgets for each 
year successively, a sum sufficient to pay for said anoual water 
supply, as fixed in the foregoing sections of this ordinance ; and 
that said annual sum or price shall be paid to said New Orleans 
Water Works Company, intwelveequaland monthly installments. 
one on the last day of each consecutive month, beginning in the 
month of January, 1885, for the year 1885; and beginning also 
in the month of January in each year thereafter, and in event of 
prompt cash payments of said installments during each year the 
city of New Orleans shall be entitled to deduct and retain from 
the last installment in each year six per centum of the entire 
amount paid and payable to the said company in and for said 
year; but should any installment be unpaid when due it shall 
bear interest at the rate of eight per centum per annum from the 
end of the month in which it was payable until finally paid. 

Sec. 4. Be it further ordained. ete., That it is hereby made 
the duty of the comptroller or auditing officer, and of the treas- 
urer of said city of New Orleans, carefully to set apart and keep, 
as a distinet fund, the moueys or collections which shall have 
been appropriated in each year, pursuant to this ordinance, and 
such proportion of all collections of the revenue as shall have 
been appropriated in the budgets to and for said company, or the 
said water supply for each year shall be carefully and exactly set 
ipart by said officers as collected, and suall be warranted for by 
raid comptroller and paid by said treasurer to said company, 
during each month, without further direction. ordinance or au- 
thority than that hereby given. 
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Sec. 5. Be it further ordained, ete., That the New Orleans 
Water Works Company shall have the right to inspect and to 
examine into the use of water to be supplied under this ordi- 
nance, and the city of New Orleans and its officers shall see that 
no water is taken or used except for the purpose aforesaid, and 
that there shall be no waste nor more water taken and used than 
may be actually necessary for the purposes aforesaid ; and to 
this end the city of New Orleans shall adopt all proper measures 
or ordinances to prevent waste and to prevent any use of water 
except for the purposes herein designated; and it is hereby 
made the duty of the officers of said city, and of those of any 
and all public buildings and public institutions, and of all per- 
sons using water ander this ordinance, to prevent waste and to 
prevent the use of such water except for the actual need for the 
purposes aforesaid. | 

Sec. 6. Be it further ordained, ete., That the mayor be and 
is hereby authorized aud directed to execute a contract by nota- 
rial act, to and with said company, embodying and carrying out 
the provisions of this contraet. 

Sec. 7. Be it further ordained, ete., That all ordinances or 
parts of ordinances inconsistent or in contlict with this ordinance 
be and the same are hereby repealed. 

Adopted by the council of the city of New Orleans, Septem- 
ber 23d, 1854. 

M. McNAMARA, 
Clerk of Council. 

Approved September 26, 1854. 

J. V. GUILLOTTE, Mayor. 
A true copy : 
Tu. Bursson, 
Secretary to the Mayor. 


And said Joseph Valsin Guillotte, mayor, and said Albert Bald- 
win, president, having each read and declared himself fully eogni- 
zant of the contents of said ordinanee, do severally declare that 
they do hereby contract, engage and agree, one with the other, 
according to the terms, provisions, conditions and language of 
said ordinance, all and singular of whieh said terms, conditions, 
provisions and language shall be and is hereby made a contract 
engagement and agreement between said parties, the city of 
New Orleans and the New Orleans Water Works Company, to 
be observed and carried out, and held and maintained inviolate 
during the entire term and existence of the said New Orleaus 
Water Works Company, its assigns or successors as now fixed 
in the charter of said company, being a period of fifty years 
from the incorporation of said company. 

The said Albert Baldwin, as president aforesaid, engages to 
furnish and supply water from the pipes of said company in the 
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manner, at the times and for all purposes and objects as set forth 
inand pursuant to the provisions and requirements of the said 
ordinance No, 909, council series ; to furnish or supply water to 
and for the public places, buildings and institutions, as in and by 
suid ordinanee required; to allow the city of New Orleans in time 
of drouth, said state or condition of drouth to be decided by the 
board of this company and the eity council, to furnish water to 
such persons as may live outside the lines of the pipes of the said 
company for the needs of said persons, without waste and by such 
means of transportation by carts, wagons, barrels or like appli- 
ances as said city may provide aud furnish, all pursuant to the 
intent and purposes of sections second and fifth of said ordinance ; 
to observe and obey any ordinance duly notified to said company 
directing the inerease of the number of fire plugs, fire hydrants 
wud fire wells or the deerease thereof. provided said decrease be 
and not below eleven hundred and thirty-nine (1139) in number, 
all according to section third of said ordinance ; and further, he 
cngages and contracts, as president aforesaid, to do, perform and 
vive and to observe, carry out and fulfil all things required of 
suid company by or in said ordinance. 

fn consideration whereof, said Joseph Valsin Guillote, mayor 
aforesaid, engages and contracts to pay unto said company, an- 
nually, the sum of siaty (60) dollars tor each and every fire plug, 
fire hydrant and well connected with the mains or pipes of 
said company, of whieh there are now eleven hundred and thirty- 
nine (1259), and which number shall ever be the least measure of 
the annual sam to be paid said company ; to pay said company 
annually sity (60) dollars for every additional hydrant, fire well 
or plug. exceeding said numberofeleven hundred and thirty-nine 
(1159), and hereafter attached to said mains or pipes ; to notify 
said company in writing of all decrease or increase required of 
said hydrants or wells; to make promptly, fully and specially, 
the annual appropriations and monthly payments as required by 
and in section three of said ordinance, the city to deduct or re- 
tain from the last monthly payment in each year six per centum 
of each annual sum paid and to be paid said company as provided 
in said section three; to hold and set apart and keep as w distinet 
fund the moneys or collections as required by said ordinance, and 
upon request or demand of said company, on the last day of each 
month in any year, the comptroller of the city shall warrant on the 
treasurer for and the treasurer shall pay from said moneys or col- 
lectious, the installments which at that time shall be due, without 
other authority or ordinance than said ordinance, and the comp- 
troller or auditing officer and the treasurer ofthe city shall faith. 
fully carry out and promptly obey all the requirements and 
provisions of the fourth section of said ordinance, and shall raise 
no obstacle nor impose any delay in obeying the same ; and it 
shall be the duty of each, in hisrespective department, to keep 
all money and collections appropriated under said ordinance and 
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this contract, as separate from all other moneys, and asa distinet 
fund; all pursuant to and in accordance with said section four. 

The said company shall have the right to inspect and to ex- 
amine into and concerning the use of water supplied by it, and 
none of said water shall be wasted or used otherwise than forthe 
purposes named in said ordinance and to the extent of the actual 
need for said purposes, all as provided in section five of said 
ordinanee ; and tothis end the officers and persons designated 
in said section five and the city of New Orleans shall do,fpertorm 
and abstain from doing the things set forth in said section five of 
said ordinance. 

Further, it is agreed, understood and stated by and between 
the said parties, that the specification or detailing in this instru- 
ment of the several rights, duties, obligations and things to be 
done, performed, observed, carried out orabstained from respect- 
ively, does not and shall not limit, modify or in any manner take 
from the effect of any of the terms, conditions, provisions or ex- 
pressions of said ordinance, all of which are, by these presents, 
accepted and made binding, effective and operative upon and be- 
tween the said New Orleans Water Works Company and the 
city of New Orleans, their assigns or successors, for and during 
the term named in the charter of said company. 

Thus done and passed in my office in the city of New Orleans 
aforesaid, the day, month and year aforesaid, in the presence of 
Charles G. Rebentiseh and Geo. R. Goetz, witnesses of lawful 
age, residing in this parish, who have signed their names with 
said parties and me, notary, after due reading of the whole. 

Original signed : 

J. V. GUILLOTTE, Mayor. 

ALBERT BALDWIN, 

President N. O. Water Works Co. 

» G. REBENTISCH, 

GEO. Bb. GOETZ. 

J. D. TAYLOR, Notary Public. 

A true copy of the original : 
NEW ORLEANS, October 14, 1886. 
J. D. TAYLOR, Notary Public. 


In the Supreme Court of the United States. 
No. 1,525. 


THE CITY OF NEW ORLEANS AND JOSEPH A. 
SHAKESPEARE, Mayor, 
Plaintiffs in Error, 
versus 
THE NEW ORLEANS WATER WORKS COM- 
PANY, Ev At. 
Defendants in Error. 


Writ oF ERROR TO THE SUPREME CoURT OF THE STATE 


or LOovulIsIANA. 


Brief on Motion to Dismiss or Affirm. 


CARLETON HUNT, 


City Attorney of New Orleans, and attorney for Foseph 
A. Shakespeare, mayor of the city. 
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In the Supreme Court of the United States. 


No. 1,52 


tm 


THE CITY OF NEW ORLEANS AND JOSEPH A. 
SHAKESPEARE, Mayor, 
Plaintiffs tn Error. 
UC SUS 
THE NEW ORLEANS WATER WORKS COM- 
PANY, Ev Au. 


Defendants tun Error. 


Writ or ERRor To THE SUPREME COURT OF THE STATE 


OF LOovuISIANA. 


Bricf-on Motion to Dismiss or Affirm. 


STATEMENT OF FACTS AND OF THE PLEADINGS. 


In 1877 the Legislature of Louisiana passed Act No. 33 
of the extra session of that vear, which act is printed as 
appendix **A.”° The New Orleans Water Works Com- 
pany was, under the provisions of Act 33. incorporated tor 
the purpose of furnishing a water supply to the City of 
New Orleans and the citizens thereot. Aside trom this 
great privilege, other advantages were bestowed by the Act, 
and these include the monopoly of the privilege for the 
term of fifty vears. 

By Section 9 of the Act in question, it was provided that 
the supply of water to the City of New Orleans should be 
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Iree, and in consideration thereof, that the franchises and 
property of the Company should be exempt from taxation 
—State, municipal and parochial. 

In the following year the Charter was amended by the 
Legislature, by striking theretrom the exemption from State 
taxation. 

The Constitution of Louisiana of 1868 required that 
taxation should be equal and unitorm. Under the well 
established jurisprudence of Louisiana. the General Assem- 
bly was prohibited from exempting property from taxation 
State, parochial or municipal. 

City ot New Orleans vs. Bank of Lafayette, 27 An. 376. 
Same vs. People’s Bank, Ib. 646. 
Same vs. St. Charles Street Railroad Company, 28 An. 
497: 

Same vs. St. Patricks Hall, [b. 512. 

Same vs. Bank of Latayette, Ib. 756. 

Disregarding the exemption, but acting in con- 
tormity with law, the City of New Orleans proceeded 
to assess the property ot the New Orleans Water 
Works Company, and, in consequence, instituted suit 
for the collection of municipal taxes for the year 1881. 
The Company thereupon detended, and set up the plea 
of exemption under Section 11 of their Charter, Act 
33 of 1877, already cited, and prayed the Court, in the 
event that the plea should not prevail, for judgment in re- 
convention against the City, tor the value of the water unto 


it furnished as upon a guanlum meruil. There was final 
judgment on appeal in tavor of the City for the amount ot 
taxes by it claimed tor the year 1881, and in tavor of the 
New Orleans Water Works Company, on the reconveational 
demand, for an exactly similar amount for the water sup- 
ply turnished by it to the City during that year. The Su- 
preme Court of Louisiana, in arriving at this conclusion, 
considered Section 11 ot Act 33 of the Acts of 1877, and 
gave it force and eitect, although the Court did not coincide 
with the Water Works Company in its view thereof. Section 


Ii was not annulled, but it was equitably interpreted and. 
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applied by the Court. The judgment of the Supreme 
Court of Louisiana became final, and the Water Works 
Company acquiesced therein. 

The fact of acquiescence does not appear in the Record 
in the present suit, but does in Record No. 73 of the Octo- 
ber term of 1889 on the docket of this Court, in the suit 
entitled: New Orleans Water Works Company, Plaintiffs in 
Error, vs. The City of New Orleans, Defendant in Error, 
Wherein the plaintiffs in error moved to discontinue the ap- 
peal taken by them from the judgment in favor of the City 
of New Orleans by the Supreme Court of the State just 
referred to. 

Atter the rendition of the judgment of the Supreme 
Court of Louisiana in question, the Legislature, at its ses- 
sion in the year 1884, passed Act No. 56, which is an- 
nexed hereto and printed as exhibit ** B.”’ 

Assuming to act in consequence of the Act, the Com- 
mon Counci! of the City of New Orleans adopted Ordi- 
nance No. gog, Council Series. The Act is annexed and 
printed as exhibit **C.”’ 

By virtue of the authority conterred in the ordinance, 
the then Mayor of the City assumed to enter into a 
notarial contract with the New Orleans Water Works Com- 
pany, a copy of which is annexed and_ printed as exhibit 
se T).”’ 

Thereupon a committee of citizens composed ot E. 
Conery, Jr., ef a/s., instituted judicial proceedings in ‘order 
to have the contract, Ordinance No. 909, and Act 56 of 
1884, annulled and set aside on various grounds. The Water 
Works Company and City of New Orleans were made 
detendants. The Company set up a special defense; the 
City, after excepting, pleaded the general issue. 

Subsequent to this action there was a change in the ad- 
ministration of the municipality, and the Common Council 
passed Ordinance No. 3287, Council series, on Oct. 23, 
1888, directing the City Attorney to amend the pleadings 
of the City, and to join the plaintiffs against the Water 
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Works Company. The ordinance is annexed and printed 
as exhibit ** FE.” 

Thereupon the City petitioned the Court to be permitted 
to file an amended and suppiemental answer, wherein it 
is pleaded: ‘* That, by the terms ot Act No. 33 of the 
E.S. ot 1877, the City is entitled to a supply of water 
from the New Orleans Water Works Company tree ot 
charge, and that the guarantee of this law to the 
City. securing to it the benefits of free water, has 
not been and can not be diminished without impairing 
the obligation of contracts, and thereby violating Arti- 
cle 1r Section 10 ot the Constitution of the United 
States: and the City now pleads said Article 1, Section 
10, and invokes the benefit thereof, and further pleads 
said Act No. 33 of 1877. E.S., as a part of this answer. 
That, notwithstanding the premises, the late Council of the 
City on the twenty-third day ot September, 1884, did unlaw- 
tully pass Ordinance No. gog, C. S.. whereby the terms ot 
said Act No. 3. were attempted to be trustrated and set 
at naught. to the great detriment and injury of the City 
of New Orleans. and 
City and of those ot the inhabitants. 


in derogation ot the rights ot the 


‘+ That in pursuance ot said illegal ordinance, the late 
Mayor of the City entered into an alleged contract with 
the New Orleans Water Works Company Oct. 3, 1884, be- 
tore Jos. D. Tavlor, notary, and the said alleged contract 
is null and void: that it is under color ot giving force and 
etrect to another Act of the General Assembly of this 
State, to wit: Act No. 56 of 1884, in direct violation of 
the terms of said Act. No. 33, in that it imposes heavy 
and burdensome charges on the City of New Orleans tor 
a supply of water, to be paid said Water Works Company 
contrary to the terms and guarantee of said Act No. 33. 

‘That the alleged contract here referred to, and Ordi- 
nance No. g0g. which forms a part of this contract, and 
on which it is based, are a/fra vires, null and void, the 


same being without authority ot law, and in direct violation 
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of acts of the Legislature Nos. 33 of the extra session of 
1877, 43-0f 1878, 20 of 1882, and 56 of 1834. 

‘* That in the decision in the cause of The City of New 
Orleans vs. The New Orleans Water Works Company, re- 
ported in the 36th Louisiana Annual Reports at page 432 e/ 


J€g., the Supreme Court of Louisiana placed a construction 


and judicial interpretation on said Section r1 of the Act No. 
33, and that the Supreme Court, in deciding said cause, 
determined the effect of the legislative contract between 
the City of New Orleans and the Water Works Company 
by virtue of said Act No. 33 of 1877, and declared that the 
Water Works Company, under and by virtue of the said 
contract, has no power to demand or claim or require 
trom the City of New Orleans, in any year, any sum tor 
the water supply which it was bound under its Charter to 
furnish to the City, greater than the amount of the City 
taxes for that vear. * * * 

‘* That said Ordinance No. gog, is contrary to Acts Nos. 
33 of 1877, and 56 of 1884, and the decree of the Supreme 
Court in said case of the City of New Orleans vs. New 
Orleans Water Works Company, and 1s in direct violation 
thereof, in this, that it ordains payment to the Water 
Works Company, of rates extortionately in excess ot the 
amount fixed by the Legislature and accepted by said Com- 
pany, under said Section 11, Act 33 of 1877, and the de- 
cree of the Supreme Court hereinbetore reterred to: and 
actually amounting in the year 1885 to $68.340, while the 
taxes of said Company for that year are only $11,352.” 
* * Saal 
It is further pleaded: 

That Ordinance **g09 C. S. isan ordinance to carry out 
Act No. 56 0f the Acts of 1884.’ as declared in the 
title to said Ordinance, and that it violates the Con- 
stitution of the State of Louisiana, (Art. 57, annexed 
and printed as exhibit ‘** F.”’) which declares that 
the General Assembly shall have no power to re- 
lease or extinguish, or to authorize the extinguishing, 
in whole or in part, the indebtedness, liability, or 
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obligation of any corporation or individual to this State, 
or toany parish or municipal corporation therein: and that 
the ordinance also violates Art. 45 of the State Constitution, 
which declares that the General Assembly shall have ne 
power to grant, or to authorize any parish or municipal 
authority to grant any extra compensation, fee, or allow- 
ance to a public officer, agent, servant, or contractor. 

The City of New Orleans, as has been seen, distinctly set 
forth in its amended and supplemertal answer, that it had 
a valid and subsisting contract with the Water Works 
Company, contained in Section 11 of Act 33 of 1877, 
as interpreted by the Supreme Court of Louisiana, in 
the case reported in the thirtv-sixth volume of Annual 
Reports. ‘This is the judgment which has since been ac- 
quiesced in by the Company in this Court: and the City 
stood upon it, as being protected by Arts. 45 and 57 ot 
the State Constitution, and by Art. 1, Section to of the 
Constitution of the United States. The position ot the 
City is, that Acts No. 20 of 1882, No. 56 of 1884, Ordi- 
nance 90g. C. S., and the contract thereunder, are invalid 
Acts to dispossess the City of the advantages of the con- 
tract without due process of law, and thereby to impair or 
to destroy the same. 

Other grounds ot nullity and illegality were alleged. 
The Water Works Company were duly cited to answer, 
and the decision of the Supreme Court of Louisiana in 
City of New Orleans vs. The New Orleans Water Works 
Company was specially pleaded by the City. 

The Court of firstinstance rendered the following order 
on the application of the Citv of New Orleans to file the 
amended and supplemental answer, to wit: ‘*Let this 
amended and supplemental answer be filed as prayed for, 
and the original pleadings herein amended accordingly.” 

The Water Works Company answered under protest. 

The case hereupon progressed to trial, and there was 
judgment of the inferior Court intavor of the committee of 
citizens, %. Conery, Jr., e/ a/s., the original plaintiffs, 
and against the City of New Orleans and the New Or- 
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leans Water Works Company. declaring Ordinance gog, 
and the contract between the City and the Company an- 
nulled, and forever enjoining the City trom paying any- 
thing thereunder. 

As this judgment of the Civil District Court tor the Par- 
ish of Orleans, was in accordance with the petition and 
prayer of the City of New Orleans in its amended and 
supplemental answer. the City did not appeal. The only 
party who felt aggrieved was the Water Works Company. 
and it alone appealed to the Supreme Court of the State. 
The committee of citizens and the City of New Orleans, 
who necessarily became identified atter the tiling of the 
amended and supplemental answer by the City, thereby 
became appellees in the Supreme Court ot Louisiana. 

The judgment of the lower Court was reversed by the 
Supreme Court of the State. Act No. 56 of 1884, Ordi- 
nance No. gog, and the contract thereunder were declared 
legal and valid and binding on the City of New Orleans. 

[n its opinion, the majority of the Court held, that the 
City. under its police power, as set forth in its Char- 
ter, regardless of Act 56 of 1884, and in disregard of the 
contract rights contained in Section 11, of Act 33 ot 1877, 
as determined in and vested by the final decision of the 
Supreme Court ot Louisiana in the case ot City of New 
Orleans vs. New Orleans Water Works Company, 36 An. p. 
436, had the right to pass Ordinance 909 and to make the 
contract entered into thereunder. A decision was thus 
rendered by the Court, which deprived the City of its prop- 
erty rights in and to a contract, and in and to a tinal judg- 
ment in its favor, and setting aside and impairing the obli- 
gations of the contract, and in favor of the validity of the 
State statute and the authority of the Council exercised 
under the State, where the validity and authority of the 
statutes, ordinance, and contract are drawn in question. 
The effect is to deprive the City of New Orleans of 
property without due process of law, and the judgment is 
repugnant to Article 1, Section 10 of the Constitution of 
the United States. The law authorizing Ordinance 909 
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and the ordinance itself, are alleged by the City to be 
ultra wires, null and void. See exhibit annexed and 
printed as **G,”° for Section 7 of the Charter ot the City 
of New Orleans, adopted June 23, 1882, 

Thereupon the City of New Orleans, and Joseph A. 
Shakespeare, Mayor of the City, and entitled under the 
jurisprudence of the State in his capacity of chief magis- 
trate to test betore the courts the legislation of City ordi- 
nances, and E. Conery, Jr., e¢ a/s. applied tor and ob- 
tained writs ot error trom this Court to the Supreme Court 
of Louisiana. 

Genois, Mayor, etc. vs. Lockett, et al., 13 La. R., 545. 

The motion of the New Orleans Water Works Company 
to dismiss, now under consideration in this Court, is based 
upon the allegation that there is no tederal question in- 
. volved, and that the Court is consequently without juris- 
diction. Without advancing further in discussion, the fore- 
going statement of the facts of the case must, it is sub- 
mitted, defeat the motion. 

The judgment of the Supreme Court ot Louisiana be- 
came final Nov. 18, 1889. On the 26th day of November, 
at the last meeting of the City Council in the month, and at 
the meeting at which all financial ordinances are presented 
on their first reading, the bill of the New Orleans Water 
Works Company was presented, read and reterred to the 
proper authority tor examination. 

On the tweltth day of December, the second meeting 
after its introduction, the ordinance was read in conformity 
with law a second time and finally passed. The Mayor’s 
signature was thereupon affixed to it and the Water Works 
Company enabled to obtain its money from the City treas- 
ury, where it has had positive assurance and knowledge 
that it has been lying since the issuance of the in- 
junction by the lower Court as being set apart by actual 
appropriation in the annual budget. There never has been 
at any time, or in any manner, any attempt on the part of 
the City to hold this money in the treasury by virtue of the 
writ of error issued herein. _No claim has ever been set 
up to the effect that the writ operated as a supersedeas. 
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The Council was advised in writing to the contrary, and 
the letter of advice was published in the newspapers. 
These are facts which, while they may not appear in the 
Record, are recited simply for the purpose of showing that 
the Water Works Company is not now suffering pecu- 
niarily, and never has suffered, on account of the writ here- 
in: and also for the purpose of showing, that the City of 
New Orleans is abundantly able, willing, and anxious to 
discharge its contractual obligations to the Company. It 1s 
to this end that application is made to this Court to deter- 
mine the same. The City of New Orleans now comes into 
Court, with conscious rectitude, and with clean hands. 


ARGUMENT. 


As the motion to dismiss has been tiled by the detend- 
ants in error before the Record is printed, the pages can 
not be cited and the indulgence of the Court to that ex- 
tent must be requested, 

Nov. 2, 1885, E. Conery, Jr., e¢ a/s., residents of New 
Orleans, alleging themselves to be taxpayers to the 
City in a sum exceeding $10,000, brought suit against 
the City and the New Orleans Water Works Company, to 
restrain the execution of the contract entered into betore 
Joseph D. Taylor, City Notary, between the City and said 
Water Works Company, Oct. 3, 1884, and to prevent the 
Council of the City from making any appropriation out of 
the public treasury in furtherance of the contract and of 
Ordinance No. gog, C. S., approved Sept. 26, 1884, 
authorizing it; and turther asking that the contract and 
Ordinance in question, be declared null and void. 

The petition charges as the ground of nullity, that the 
contract and Ordinance here referred to, are in express 
violation of the terms ot the charter of the Water Works 
Company, and are w/tra vres, unconstitutional, and there- 
fore null and void. The petition sets forth at length the 
causes or reasons of the illegality and nullity by it pro- 
pounded. These are all included, as well as enlarged 
upon, in the supplemental answer of the City. 
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May 27, 1887, the City apeared tor the purpose of filing 
its answer, and pleaded the same as tollows. to wit: 

‘‘And now comes Walter H. Rogers, City Attorney tor 
the City ot New Orleans, and tor and in behalt of the 
City of New Orleans and all otf the defendants, except the 
New Orleans Water Works Company, and reserving all 
and singular the exceptions hereinbefore pleaded herein, 
and in no manner waiving the same, tor answer to the said 
plaintiffs’ petition denies all and singular the allegations 
therein contained in manner and form, as the same are set 
forth and contained in said petition, and prays judgment 
against the said plaintitts’ demand with costs.”’ 

(Signed ) W. H. Rocers, 
City Altorney. 

A new City administration having been elected by the 

people, came into power Monday, April 23, 1888; and the 


Council thereunder, having so instructed the City Attorney, 


selected by themselves, by Ordinance No. 3287, approved 
Oct. 26, 1888, (a copy of which is annexed hereto, 
printed exhibit I1), an amended and supplemental answer 
(not an znxfervention ), leave otf the Court being first had and 
obtained, was filed, setting torth the binding force and eftect 
of the charter of the Water Works Company as interpreted 
by the Supreme Court in the case ot City of New Orleans 
vs. The Water Works Company, 36 An. 432, averring 
the invalidity and nullity of Ordinance No. gog, and 
of the contract entered into thereunder between the 
tormer City administration, on behalf of the City, and the 
Water Works Company on varicus grounds: and among 
others, those especially charging that said Ordinance, enact- 
ed under the present City Charter of New Orleans, and be. 
ing Act No. 200f the session of the Legislature of 1882, or 
under Act No. 56 of 1884, together with said acts, if they 
permitted such an Ordinance, were in violation of Article 
I, Section 10, of the Constitution of the United States, and 
in eftect, deprived the City of New Orleans of her prop- 
erty in and to the contract contained in Section 11 of Act 
33 of 1877, and ot its rights in and to the judgment in its 
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favor in the case of City of New Orleans vs. New Orleans 
Water Works Company, 36 An. R. 432, without due pro- 
cess of law. 

To say that the City had an ev parte order trom the 
judge to tile its amended and supplemental answer, 1s 
only to say that the City proceeded legally and in due 
form. The Code of Practice of Louisiana, Arts. 419 and 
420, provides that, after issue joined, the plaintiff may, 
with the leave of the Court, amend his original petition. 
* = * ‘The defendant may then amend his answer. 

On application by the City to the Civil District Court 
in this case, the tollowing order was issued: ‘* Let 
this amended and supplemental answer be filed as prayed 
for, and the original pleadings herein amended ac- 
cordingly. 

(Signed ) F. A. Monroe, Judge. 
New Orleans, sVov. 2, 1888. 
‘*An amendment to the petition once allowed forms 
part of the pleadings, and plaintitts’ demand 1s precisely 
what it would have been, had the original and amended 
petition been filed at the same time: so that the Court 
must decide on both, and can not give judgment on one 
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only. 

Hennen’s Digest, verdo Pleadings 1X, par. 2, p. 1182. 
Lanusse vs. Massicot, 3 Martin’s ( La.) Reports, p. 41. 
King vs. Wartelle, 14 Annual (La.) Reports, p. 750. 
The plea of detendant in error, that the City was judi- 
cially estopped trom changing its position and joining E. 
Conery, Jr. ef a/s., the original plaintiffs in this cause, if 
allowed, would virtually Nehold the City responsible for all 
of the errors its officers might commit. Under such a view 
the City would be disabled from attacking any of the con- 
tracts entered into by its oflicers, except for fraud, and 
would be tirmly bound thereby, and by all pleadings, how- 
ever erroneous, filed by its representatives. But this is con- 
trary to the settled jurisprudence of the State, to the law 
as laid down by the text writers, and to repeated decisions 
in this Court. 
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In Municipality No. 2 vs. New Orleans Cotton Press, 18 
La. Reports, p. 24, Judge Martin said: 

‘* Corporations in the civil law are considered as ina 

‘* continual state of pupilage; and their administrators as 
‘* the tutors of minors. Until very lately minors were en- 
‘* titled to relief in all cases in which they could show that 
‘¢ a proper defense had not been made tor them. It is not 
‘* very clear that the same right does not exist in favor of 
‘* a corporation whose ‘interests have been neglected by its 
‘* administrators. IN THOSE CASES THE CITY MIGHT HAVE 
** SACRIFICED ITS OWN RIGHT, BUT NOT THAT OF THE 
‘* PUBLIC.”’ 
In Willaudon vs. the First Municipality of New Orleans. 
1 An. R. 215, where the evidence in the Record showed 
that much more important evidence existed, and was actu- 
ally before the Court and within the power ot the First 
Municipality, Chief Justice Eustis said: 

‘* Those charged with the government of this munici- 
‘* pality and with the management of its important con- 
‘* cerns are not the parties in interest in this suit; it 1s the 
‘* taxpaying inhabitants who are to be attected by its result. 
‘* Were the former alone concerned, we should be justi- 
‘* fied in leaving them to the consequences of their own 
‘* acts; but we can not consent to adjudicate finally on the 
‘* right of the latter in a case presented to us as this is.’ 

In Delabigarre vs. Second Municipality, 3 An. 235, 
236, where it was urged on behalt of the plaintitt that 
there was no danger of eviction, because a certain judy- 
ment in Gravier’s case tormed res judicata between the 
plaintiff and the municipality, Justice Rost said: 

‘¢ One of the essential requisites to maintain the excep- 
tion ves judicala is, ut sit cadem causa petend?. The 
City, in Gravier’s case, did not set up title to the bat- 
‘*ture, but claimed it exclusively as a locus pudlicus, 
- under a dedication by Graver, and the use of the pub- 
lic ever since the establishment of faubourg St. Mary. 
‘‘ The plea now made presupposes the issue to be the 
same in this suit. It waives, therefore, the exception 
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‘sin the brief, that the defendants, having set up title in 
‘** themselves, are bound by that plea, and can not change 
‘* the nature of their defense. In conformity with the 
‘* views expressed in the case of W///audon vs. First Mini- 
** cipalily of New Orleans (1 An. 215), we would not in any 
‘* case of which we have the control be disposed to hold 
‘* the corporation responsible tor the errors of their agents 
‘¢in pleading or in detending suits: but here the very 
‘+ ground assumed by the plaintiffs waives an informality 
‘which might as well perhaps not have been alleged, as 
‘* the plaintiff herself had committed errors in her plead- 
‘* ings which she rectified in the supplemental petition.”’ 

In Brown vs. Police Fury of Madison, 4 A. 189, where 
the question of law presented was whether the plaintiff 
was bound to discuss the land upon which a certain levy 
had been made, betore he could proceed against the par- 
ish, and the Court fouad that under the act of 29 the land 
was directly hable to the plaintiff, and thatift he resorted to 
his remedy, the land would have been purchased by the 
Police Jury for a sum suflicient to pry him, and the priv- 
ilege which he had would have thus inured to their benefit: 
Justice Rost said: ** We think they can not be deprived 
‘ot this right. [tis urged that the detendants have alleged 
‘* intheir answer, that the remedies secure] to plaintiff by 


‘+ law were lost in consequence of the acts and omissions of 


* 
* 


their oflicer, and that, under this judicial admission, the 


°° 
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plaintitt could proceed directly against the parish, as 
‘* was done in the case of iVewcoml vs. Police Fury. ete. 


© 4 Rob. 233. 


le 

‘vised. But the plaintiff has proved that it was un- 
‘> tounded, and that all the formalities required had been 
‘* complied with. Considering that the Police Jury are 
‘* nominal defendants, and that itis the taxpayers of the 
‘* parish who are to be attected by our decision, we can 
‘*not hold them to allegations made in error by their 
‘s agents. Millaudon vs. First Municipality, 1 An. 215.”’ 

-n Benham vs. Parish of Carroll, 28 An. 343. suit 
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had been instituted upon several parish warrants ot 
the parish of Carroll, and the parish, through the 
District Attorney, answered, denying any indebted- 
ness to plaintiff as set forth, and averring that the 
warrants sued on were issued without authority of 
law, and it was set up, that if the Police Jury had con- 
tracted any debt in favor of plaintitt or any former holder 
of the warrants, the parish was not bound, because the 
defendants creating the debt did not provide the means of 
paying the same; that no consideration for said warrants 
inured to the parish, and that they were procured by 
fraudulent combination between the plaintiff and the 
majority ot the Police Jury. There was a judgment in 
tavor of the plaintift, and the parish appealed. Afterward 
a motion was made to dismiss the appeal, among other 
grounds, because the judgment was confessed in the lower 
Court by defendants. 

Justice Howell said: ‘* There is :n the Record an ordi- 
‘¢ nance of the Policy Jury, purporting to have been adopted 
‘‘ atter the institution of this suit, and atter the detense 
‘* was set up, and contessing judgment in this suit tor the 
‘* amount claimed. 

‘¢ It the Police Jury were without authority to issue the 
‘* warrant sued on, they were without authority to bind the 
‘* parish by confessing judgment tor their amount. Such 
‘* action would be taking advantage of illegal or usurped 
‘** authority, which courts of justice can not sanction. The 
** lower Court seems not to have regarded the alleged con- 
‘*tession. The motion is denied ”’ 

In Marchand vs. Noyes et al., 33 An. SS4, where the 
plaintift having recovered a final judgment against the 
Mississippi and Mexican Gulf Ship Canal Company, 
issued a fl. fa. and served garnishment process with inter- 
rogatories upon the City of New Orleans, and the inter- 
rogatories were taken tor confessed, and it was shown 
that through some accident or inadvertence the matter had 
escaped the attention ot the Mayor, the Supreme Court 
ruled, that it was clearly within the power of the Court 
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below, in the exercise of a sound discretion, to set aside 
judgment before signature, and grant a new triai. Justice 
Fenner said: 

‘* We think, in the present case, its discretion was 


‘ 


soundly exercised for the reason assigned by the judge, 
that a municipal corporation should not be made to 
suffer tor the unintentional neglect of an oflicer, like 
the Mayor, overwhelmed with a multiplicity of public 
duties.”’ 


° 
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In the learned work of Bigelow on Estoppel, Fourth 

Edition, p. 530, where that writer discusses the right of a 
corporation to deny the acts which it has assumed to do, 
he goes on to say: 
‘* The more important question is, when, if at all, may a 
corporation repudiate its undertaking by alleging that the 
‘* undertaking was without its powers? Great confusion 
‘* among the earlier authorities will be found in the answer 
‘* given to this question, nor are the recent cases In pertect 
‘* harmony. It appears, however, to be agreed by the 
‘* better authorities of the present time, that if the act 
‘* undertaken was in or ot itself w/éra vires ot the cor- 
‘* poration, no act of the body will have the ettect to estop 
‘* it, to allege its want of power to do what was undertaken. 
‘* The powers ot the ordinary corporation being dependent 
‘* upon the statute which created the body, those powers 
‘* can not, of course, be enlarged by the body itself: and 
‘* the act in question being in itselt a//ra vires, the cor- 
‘* poration can not make it otherwise whether directiy or 
‘* indirectly.” | 

The same doctrine, supporting as it does, undoubtedly, 
the case of the City, now betore the Court in the general, 
and, in particular, the attitude of the municipality upon 
the Record, is to be found in the text book ot Judge 
Dillon on Municipal Corporations, Volume I, page 450, 
Section 457. He says: 

‘* The general principal of law is settled beyond con- 
‘* troversy that the agents, officers, or even the City Coun- 
‘* cil of a municipal corporation, can not bind the corpora- 
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‘‘ ton by any contract which is beyond the scope of its 
‘* powers, or entirely foreign to the purposes ot the cor- 
‘* poration, or which (not being in terms authorized ) is 
‘against public policy. This doctrine grows out of the 
‘* nature of such institutions, and rests upon reasonable 
‘¢and solid grounds. The inhabitants are the corpor- 
‘ators; the officers are but the public agents ot the 
‘* corporation. The duties and powers ot the officers 
‘‘or public agents ot the corporation are __ pre- 
‘scribed by statute or charter, which all persons 
‘*not only may know. but are bound to know. 
‘* The opposite doctrine would be traught with such 
‘* danger, and accompanied with such abuse, that 1t would 
‘* soon end in the ruin of municipalities. or be legislatively 
‘ overthrown. 

In South Otlawa vs. Perkins,94 U. S., p. 261. where 
the town of South Ottawa had issued certain bonds by vir- 
tue of a pretended act of the General Assembly, duly pub- 
lished among the statutes ot that State, and theretore 
prima facie valid, the Supreme Court of the United States 
held, that the town was not estopped trom denying the 
passage of the Act, notwithstanding the holder ot the bonds 
was a bona fide purchaser, without actual notice. The pre- 
cise point of interest just here is, that the Court declined 
altogether to apply the doctrine of estoppel to the action of 
the municipality. It mattered not that the bonds in ques- 
tion had been uttered. It mattered not that the first in- 
stallment ot interest had been actually paid upon them. So 
much was in point ot fact conceded: but what was of im- 
port in South Otfawavs. Perkins, according to the doctrine 
of the Court, was whether the action of the town in issuing 
the bonds had been authorized. Said the Court: 

‘*It would be an intolerable state of things if a docu- 


ment, purporting to be an act of the Legislature, could 
‘* thus be a law in one case and tor one party, and not a 
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law in another case and tor another party: a law today 


a 
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and not a law tomorrow: a Jaw in one place and not a 
‘* law in another in the same State. And whether it be a 
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‘* law or not a law, is a judicial question, to be settled and 
‘* determined by the Courts and judges. The doctr ne of 
‘* estoppel is totally inadmissible in the case.” 

In Anthony vs. County of Fasper, ro1 U.S. 697. the 
Supreme Court enforced a like ruling with that in Sesh 
Olluawa vs. Perkins. A township in Missouri voted to 
subscribe for stock. The proper county court made the 
subscription, and ordered issuance ot the bonds. These 
were issued, sealed with the seal of the court, signed by 
the clerk and by a certain person as presiding justice. 
who, however, did not become so until some time after- 
ward. His action had not been consented to by the 
county court nor his Associate Justice, and the bonds 
were not registered, certitied and endorsed, as the law of 
the Stat required, 

The Court said: ‘** Dealers in municipal bonds are 
‘** charged with notice of the laws of the State granting 
‘* power to make the bonds they tind on the market. 
*¢ This we have alwavs held. If the power exists in the 
‘municipality, the dsvxa fade holder is protected against 
‘* mere irregularities in the manner ot its execution, but if 
‘there is a want of power, no legal habilitv can be 
** created.” 

So in Wortheru Bank of Toledo vs. Porter Towushtp. 
Trustees, 110 U. S., p. 612. 1t was decided by the Supreme 
Court, that a township is notestopped trom showing that a 
corporation is without legislative authority to issue bonds. 
and this, notwithstanding payment of interest by it upon the 
same for years. 


The Court said: -* The  tundamental proposition 


* 
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advanced in behalf of piaintitf is, that imme- 
‘diately upon the passage of the act ot Mareh cr, 
850, Porter Township was vested with power to 
‘** make a subscription to the stock of the Company, 
‘** that the non-authorization ot the commissioners, by a 
‘* vote of the electors, to make a county subscription. was 
‘only a condition precedent to the exercise ot that 
‘* power: consequently, that the township is estopped by 
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‘* the recitals in the bonds, and its acquiescence for a 
‘* series of years, as evidenced by payments of interest, 
‘to rely upon the non-tulfiliment of that condiuon. In 
‘* this construction of the acts in question we are unable 
‘* to concur. | 


It appears, it is submitted, and conclusively, from the 
reasoning and trom the authorities which have now been 
laid betore the Court, that the City of New Orleans, {it it 
can be shown that Ordinance No. gog, C. S., adopted and 
approved under the late City Administration, and the con- 
ract betore Joseph D. Taylor, of date Oct. 3, 1854, are 
beyond the powers ot the municipality mebere not in law 
Bumdino end we and’if the pleading tiled in behalf ot 
the City in the time of the administration, which has 
been referred to. imports any admissions, that the City 1s 
relievable trom all effects of the same, und completely 
reinstated in its capacity as a hitigant by the 
order rendered by the Civil District Court on the occasion 
ot the filing by the City of the amended and supplemental 


answer. 


The rule of practice in the State of Louisiana ts clear 
and tamiliar. Amendments may be allowed at any stage 
of the cause for the furtherance ot justice. They are re- 
ducible to no certain rule. and must be left to the sound 
discretion of the Court. The true principle is, that an 
amendment should or should not be permitied to be made, 


as it would best tend to the turtherance of justice. 


It this conclusion be correct. the right to amend and 
supplement its pleadings in this case belongs clearly to the 
City of New Orleans. and was properly exercised. The 
amendment must therefore stand, and the evidence oftered 
by the City be admitted thereunder. If, indeed, to take 
this position involves error. then is the City reduced to a 
condition which would be deplorable. — Its interest and 
weltare must be constantly. if not, at least, very often im- 
periled. But this can not be, nor has it ever been under- 
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stood to be the case, nor to accord with the law and prac- 
tice of the Courts of Louisiana. 

Apart, however, trom this view. it is submitted, that it 
was for the Court below to say when the supplemental and 
amended answer in question was tendered, whether it was 
allowable. Having permitted it at that time, and consented 
to the amendment as therein prayed for, reformation of the 
pleadings was accomplished and is now complete: nor can 
the action of the court be now recalled. The act sought 
to be disputed, is over and can not be undone. 

Having endeavored to establish, that the City of New 
Orleans was properly before the Court below, as plaintift 
on the trial of this cause, it now becomes necessary to 
show that this Court has jurisdiction to review the judg- 
ment of the Supreme Court of Loutsiana. 

As has been indicated already. one of the allegations in 
the amended and supplemental answer of the City is, that 
Ordinance gog and the contract thereunder are in viola- 
tion of the terms of the contract entered into by the State 
of Louisiana and the Water Works Company, for the use 
and benefit of the City of New Orleans. and as contained 
in Section rr of Act No. 33 of 1877. The City stood in 
form and manner upon the contract, and proceeded to 1n- 
voke the Federal Constitution, Article 1, Section 10, 1m its 
aid and tor is protection. 

successive Constitutions of the Siate of Louisiana have 
made ot New Orleans, and her tirst Judges have tound in 
the City, a permanent tunctionary of Government. 

Hennen's Dig. Vol. 2, p. 970. Verbis New Orleans, I. 
C., Ne. 7. 

Justice Rost in EGerron vs. Municipaurry., 1 ANN. R. 
137, declares that the City ts entitled to peculiar powers 
and privileges :and the Supreme Court ot the United States. 
speaking by Justice Field in Ouiled Slates vs. exw Or- 
leans, 98 U. S., p. 393. has correctly observed that the 
powers of the City authorities are unusually enlarged. 

The City is a_ political corporation, recognized in the 
Constitution, but chartered by the Legislature. Among 
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other privileges granted, it is given the right to pass 
ordinances. In pursuance hereof it adopted Ordinance 
909 in the forms prescribed in the Charter, and either by 
virtue of the charter, or in supposed conformity with Act 
No. 56 of 1884. Ordinance No. gog has the effect of an 
enactment of the Legislature. Roderick vs. Whitsen, 4 
N.Y. S. Reports 112. 

As has been seen, the amended and supplemental! 
answer of the Citv of New Orleans, set up and tormally 
pleaded a valid and subsisting contract entered into be- 
tween the State and the Water Works Company, for the 
benetit of the inhabitants of the Citv: That the late Mayor 
oi the City and the Water Works Company had attempted 
to enter into a ditterent and more onerous contract than 
the one made by the State with the Company, and to bind 
the City under the contract: That the Mayor had acted 
under an illegal, null, and void ordinance, No. gog. and 
that the action ot the City Council and the Mavor was 
ultra vires, vull, and void, and did not and could not 
bind the Citv and deprive it of its contractual and judi- 
clally determined rights under Section 11 of Act 33 of 1877. 
and the judgment ot the Supreme Court of Louisiana in 
the case ot Crry ov New OrvLEANs vs. THe New ORLEANS 
Warer Works Company. 36 Ann. R. 432. 

The eftort to do this on the part of the legislative de- 
partment of the City Government, is an evident attempt to 
deprive the citizens of New Orleans of their property in 
said contract without due process of law: and is conse- 
quently violative of Article XIV, Section I[, of the 
amendments to the Constitution of the United States. 

In its pleadings in the present suit, the Statutes, the 
Ordinance, and the authority in question, and any and all 
Statutes authorizing said Ordinance and Contract, the City 
alleges to be invalid, on the ground, among others, of their 
being repugnant to the Constitution ot the United States. 
Art 1, Section ro. Now, the decision rendered by the 
Supreme Court of Louisiana, to which error is attributed, 
is in tavor of their validity, and turthermore, that decision 
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deprives the City of its rights in and to the contract of 
1877. and ot a former judgment rendered by the same 
Court in its favor. 

The Court in its decision says: ‘* The City of New 
** Orleans by virtue of her inherent police powers, t!-en had 


® 


a right to contract with reference to a water supply tor 
the public health, and to extinguish tires 


2 


. 
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‘¢*In making the contract now attacked, did the City ot 
New Orleans exceed any limitation placed upon her in 


o 
* 


‘* the exercise of her police powers? [ler Charter is silent 
‘fas to restrictions. In it there is no regulation of any 
‘* price as to the water to be supplied, vor is there anv 
‘‘ restriction as to the quantity or the character of the 
‘water. Act 56 of 1884 authorizes the City to contract 
‘for either clear or filtered water, and gives the City tull 
‘* discretion asto price and conditions. *~ ~*~ * 

‘¢ In the instant case, the City of New Orleans had tull 
‘* power to contract, without restraint as to price. quality 
‘sor kind of water. * * * 

* The City, like a person, having the power to do so, 
‘can alter, change, or abrogate her contracts with the 
‘* consent of the other contracting party. ie 

* We are of opinion that independent of anv statutory 
‘* provision subsequently enacted, authorizing the City to 
‘* contract for her water supply. that she had the tull and 
‘plenary power to do so under the provisions of her 
“tne, * * > 

** We conclude that Act 56 of 1884, does not violate the 
‘+ Constitution of the State, and that Ordnance No. goy. 
passed by the City Councilin pursuance ot said act, ¢#s a 
‘© valid ordinance, and that the contract made between the 
** City of New Orleans and the Water Works Company 
‘*in pursuance of the power vested in said City by its 
‘* present Charter and said Act 56 of 1854, and said ordi- 
‘* nance, dated Oct. 3, 1884, and passed betore J. D. 
‘+ Taylor, notary public, on said day, is a legal and valid 


° 
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‘** contract. 
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The jurisdiction of this Court has been already established 
by the pleadings and by the decision of the Supreme Court 
of Louisiana just quoted trom. The allegation ot the City to 
the eftect that Ordinance No. 90g, passed by authority of 
the State, and the State statutes authorizing the passage of 
the same, impaired the obligation ot the contract entered 
into between the State and the Water Works Company, tor 
the benetit of the City, as evidenced by Section 11 ot Act 
33 of 1877 is too clear, it is submitted for serious doubt. 

The other allegation of the city is that the said statutes 
and ordinances are #//ra vires, null and void. It results 
necessarily that the citizens of New Orleans are deprived 
of their property without due process of law. The decision 
of the Supreme Court ot Louisiana takes trom and dis- 
posseses the City ot the benefits of its contract, and of its 
rights under the final judgment in its tavor in City vs. New 
Orleans Water Works Company, 36 Ann. 432. 

The otlicers of the City, it is submitted, are not at all in 
the case of persons acting individually. They ditter trom 
such persons in many ways. ‘To mention none other, 
they act in a fiduciary capacity, and they can only act in 
the manner and concerning those matters indicated in the 
law which authorizes them to act. Under the State Con- 
stitution of 1879, the Legislature iiself, apart from every 
other consideration, 18 expressly disabled trom authorizing 
a municipality under color of contracting, to diminish the 
obligations ot any contractor. 

Concerning the matters involved in the instant case, the 
State Legislature had, in 1877, exercised power to con- 
tract with the Water Works Company, and taken that 
power away trom the City of New Orleans. The Legis- 
lature themselves made a contract with the Company. 
The City, therefore, was expressly deprived, it is believed, 
under its then existing Charter, and is deprived under its 
present Charter, (Act No. 20 of 1882, see exhibit ** G.’’). 
‘€ trom altering, changing, or abrogating her contract with 
‘* the consent of the other contracting party.’’ It is sub- 
mitted, accordingly, that the Supreme Court of Louisiana 
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fell into manifest error in making the ruling under con- 
sideration: and when it decreed the validity of the contract 
lu question, and that ot Ordinance 909, and that of the State 
Statutes authorizing the same: and it 1s further submitted, 
that the eftect of this decision of the Court is to deprive 
the citizens of New Orleans ot their property by finally 
entorcing the illegal State and municipal legislation 
involved. 

In addiuon to the illegality and nullitv, which are thus 
made apparent, it is to be observed, that the ordinance 
complained of is null and void, because, in point of fact, 
as Well as ot law. the City Charter, Act 20 of 1882. con- 
ters no authority on the Council to abrogate the contract 
made by the State with the Water Works Company. The 
Charter is absolutely silent on the subject, and so long as 
the New Orleans Water Works Company is in operation, 
the contract in question can not be interfered with, without 
the special consent of the State, as one of the parties 
thereto. 

The State of Louisiana did not, by Act 56 of 1854, and 
she could not give her consent to the City of New Orleans 
to ** alter, change, or abrogate her contract, with the 
consent of the Water Works Company,” tor the reason 
that Article 57 ot the Constituion ot 1579, provides: 
‘The General Assembly shall have no power to /e/ease o1 
extinguish, 1n whole or in part, the indebtedness, lability, 
or vbligalion of any corporation or dividual, to this State, 
or to any parisa ov municipal corporation therein. 

To argue then, as is done tor the Water Works Com- 
pany, that the City of New Orleans may alter, change, or 
abrogate its contract with that Company. now under con- 
sideration, is to assume that the City may release or ex- 
tinguish, in whole or in part, the indebtedness, liability, or 
obligation of said corporation to itself, in flagrant violation 
of the provisions of the article of the Constitution just 
quoted, as part of the organic and tundamental law. 

Article 45 of the Constitution of 1879, also provides 
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that: ‘* The General Assembly shall have no power to 
grant or fo authorize any parish or municipality authority 
fo grant any extra compensation, fee, or allowance to a 
public officer, agent, servant, or con/ractor.”” 

The Citv et New Orleans, contormably with express 
constitutional enactment, is chartered by the State Legis- 
lature. ‘The powers of its agents and officers are caretully 
deiined 10 the Charter, and can not, under elementary prin- 
ciples. extend beyond the provision oft law fixing them. 
The Legislature 1s, /o/7dem verdbis, prohibited by the State 
Constitution, trom granting or from authorizing the munici- 
pality to grant, any extra compensation or allowance, or to 
release trom its obligation the Water Works Company in 
its character of contractor. We have, notwithstanding, 
as has been shown, Act 56 of 1854 and Ordinance No. 
909. Which attemptto do the very things which are so pro- 
hibited + and the judgment of the Supreme Court ot Lou- 
isiana. herein involved, has actually proceeded to declare 
the act and ordinance to be valid. The citizens ot New 
Orleans would thus evidently be divested of their rights 
and property by the torce and effect erroneously allowed 
the act and ordinance without due process ot law—tor, 
being w/fra vires, the act and ordinance are unmistakably 
NULL AND VOID, and ought to have been so_pro- 
nounced. 

It will Le seen, by reterence to exhibit **G,”” that the 
City ot New Orleans has received special recognition in 
the Constitution of Louisiana as a legal entity or personal- 
ity distinct from the State. By Arts. 45 and 57 of the 
same instrument (see exhivit **G”’), the contract rights 
of the city are in so many words recognized and_ pro- 
tected. The rights in question are, therefore, notwith- 
standing they are those ot a political corporation, just as 
fuliy entitled to the guarantee of the Constitution of the 
United Staies, as any other contract rights are, whether of 
individuals or of eleemosynary institutions. 

Properly understood, what is here observed, involves no 
departure at all from the admitted general doctrine, that mu- 
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nicipal charters, as enabling acts, do not constitute contracts 
in the sense of the National Constitution. Articles 45 and 
57 of the Constitution of Louisiana of 1879 being applied, 
as they must necessarily be, to the case before the Court, 
evidently take it from out of the general doctrine, and vesting 
as against the detendant Water Works Company, as they 
undoubtedly do, the benefits secured by section rt of Act 
33 ot 1877. the articles referred to, secure and perpetuate 
those benetits to the City of New Orleans agaist all im- 
pairmen&, 

The articles of the Constitution of Louisiana represent a 
new State policy. They constitute the barner erected by 
the people of Louisiana, against the desigus and assaults 
of public contractors. Legislative acts and rules ot law 
only subsist in subordination to the Constitution. As the act 
of the people themselves, the Constitution 1s paramount. 

Views like in character with those here given, found ex- 
pression in this case in the Supreme Court of Louisiana, 
although they may have tailed of approval with the major- 
itv of the Court. Speaking as one of the minority, Justice 
Fenner said: 

** The legal status, then, of the rights and obligations of 
‘** the parties under the legislative contract embodied in the 
** Charter ot the Water Works Company have been definitely 
‘sand irrevocably fixed. The city was irretragably en- 
‘* titled to receive annually the supply of water stipulated in 
‘* the act, and it was bound to pay therefor precisely the 
** amount of taxes levied by it on the property of the com- 
‘+ pany during the same year, and not a cent more could 
‘+ be claimed by the company. While the city was legally 
‘* entitled to have her water supply, under the charter, for 
‘* a price of about $20,000 per annum, the contract herein 
‘*¢ involved obliges her to pay a minimum price of $68,340 
‘* per annum for the water supply stipulated for, being a 
‘+ difference of more than $2,000,000 for the whole term 


‘> of the contract. The first question that inevitably arises 
‘sunder the foregoing statement is: What is the differ- 
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‘* ence between the water supply required by the charter 
‘¢ and that stipulated in the Ordinance contract? 

‘‘A comparison of the terms of the charter provisions 
‘¢ with those of the Ordinance and contract shows conclu- 
‘* sively that there is no substantial difference in the obli- 
‘* gations imposed on the company by the respective instru- 
‘*ments, certainly none that could serve as the slightest 
‘* support for the enormous excess of price. 

‘The last appeal of the Company is to Act No. 56 of 


the General Assembly of 1884, passed after the decision 


o 
o 


‘rendered by this Court. That act is ambiguous in its 
‘*terms, and it is needless to discuss its provisions and its 
** phraseology. 

‘* It either authorized this contract (of 1884) or it did 
‘not. Ifit did not, thereis an end to its pertinency. If it 
** did, it clearly violates the tollowing articles ot the Con- 
** stitution, viz.: Article 45, which declares: *The General 
‘¢ Assembly shall have no power to grant or authorize any 
‘*parish or municipal authority to grant any extra com- 
‘*pensation fee or allowance to a public officer, agent, 
‘servant, or contractor: and Article 57, which declares 
‘that ‘the General Assembly shall have no power to release 
‘+ or extinguish, or to authorize the releasing or extinguish— 
‘** ing, in whole or in part, the indebtedness or liability of 
‘any corporation or individual to the State, or to any 
‘* parish or municipal corporation thereot. 

‘*The applicability ot these two articles is too patent to 
‘* need comment. If, under its charter, the Water Works 
Company was bound to furnish the water annually tor a 
compensation not exceeding the amount of its taxes, 
how could the legislature authorize the city to pay such 
contractor an extra Compensation of $45,000 per annum? 
‘* And if such was the liability of the Water Works Com- 
pany, how could it be released or extinguished by sub- 
‘* stituting therefor a different and vastly less onerous 
** hiability °”’ 

The State of Louisiana is clearly only what the people 
have ordained and established to be the State by the Con- 
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stitution. Its capacity to acquire rights, and perhaps even 
to be subject to some obligations, is settled by the Consti- 
tution. ‘That instrument has seen fit to protect the rights 
of municipalities, and these can not be assailed by the 
State itself, simply because the Constitution expressly 
protects them from invasion. Spring Valley Water Works 
vs. Schottler, r10 U. S. 348. 

The people ot Louisiana, in convention assembled in 
1879, as set forth in the State Constitution of that vea 
secured to the municipality of New Orleans and the inhabi- 
tants thereof, all the mghts and advantages accruing 
or to be derived trom the contract entered into in 1877 
between the State and the New Orleans Water Works 
Company, detendants in error, tor and on behalt of 
the City ot New Orleans. 

What the people ot the State have done, in the exercise 
of their sovereign will, can not be undone or set aside by the 
State Legislature. The people have the right to detine and 
limit the exercise by the legislature of the police power, 
as has been held by this Court in New Orleans vs. Tlous- 
ton, 11g U. S. 266. So, too, the people having acted 
as they did, with reference to State and municipal contracts 
and contractors, all parties are irrevocably bound. 

Ilere, it is submitted to the Court, is not a question as 
to whether the State or City. in the exercise of its police 
power, can or can not disregard or authorize the disre- 
garding ot a contract, with the consent of the other con- 
tracting party. The true issue, is whether the citizens of 
the City of New Orleans can be deprived ot their property 
in the contract under consideration, by having the terms 
of the same impaired by an actof the legislature or Common 
Council of New Orleans, which act is a//ra vires, null and 
void, as being in direct opposition to a clear, plain and 
unambiguous provision of the Constitution of the State, 
securing the citizens in the possession and enjoyment of 
the contract. 

The language ot Andrews, Judge, as the organ of the 
Court of Appeals, of New York, in Zhe People ex re/. 
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The Manhattan Savings Lustitution of the Ciy of New 
York, Appellant, vs. Norton P. Otis, Mayor, etc., Re- 
spondents, is of direct application here. Says the Chief 
Judge : 

‘+ Depriving an owner of property of one of its essential 
attributes is depriving him ot his property within the 
constitutional provision.’’ g9ON. Y. §2. 

It is submitted, indeed, that the jurisdiction in this Court 
is evident to pass upon the invioijabilitv of the contract, 
contained in Act No. 33 ot the Acts of the General As- 
sembly of Louisiana of 1877, and the rights of the citizens 
ot New Orleans thereunder: and, turther, to review the 
decision ot the Supreme Court of Louisiana, which has 
the effect of declaring the contract to be abrogated, and of 
holding to be legal and valid, the statutes ot the State of 
Louisiana, and that of the ordinance of the City of New 
Orleans, which seek to impair the terms of the contract. 

It has now been abundantly shown that the Statutes in 
question are alleged by the City and its citizens to be a//ra 
vires, null, void, and of no ettect, and contrary to the Con- 
stitution of the United States and Amendment XIV, and 
to the Constitution of the State of Louisiana. 

The Mayor otf the City ot New Orleans has applied to 
this Court to have the decision of the Supreme Court of 
Louisiana reviewed; the City of New Orleans is here for 
the same purpose: the committee of citizens composed ot 
E. Conery, Jr., e/ a/s., are here also. Nevertheless, the 
Court is asked by the defendants in error, to dismiss the 
appeal of the City because the judgment of the State Su- 
preme Court is not against the city of New Orleans. 

It has been sought to be shown that since the filing of 
the amended and supplemental answer of the City, the 
latter and the citizens, in etfect, are one and the same party ; 
that the judgment of the Civil District Court in favor of 
E. Conery, Jr., e/ a/s., being in accordance with the 
prayer ot the city in its amended «and supplemental 
answer, Was virtually a judgment in its favor; that 
the city became joint appellee with E. Conery, Jr., e¢ ads. 
when the Water Works Company took the appeal from 
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that judgment to the Supreme Court of Louisiana, and that 
the judyment of the Supreme Court ot Louisiana ad- 
judging the statutes, ordinance and contract involved to 
be legal, subsisting, valid, and binding, in tavor of the 
Water Works Company, is a judgment adverse and in- 
jurious to the City as well as to its co-suitors, E. Conery, 
Jr., ef a/s. This position tinds support and recognition in 
the Supreme Court of Louisiana as well as in Courts of 
other States. 

Handy vs. New Orleans, 39 La. An. 107. 

Conery e/ a/s. va. Water Works Company, Ib. 770. 

Crampton vs. Zabrinski, ror U.S. 601. 

New London vs. Brainard, 22 Conn. 552. 

Baltimore vs. Gill, 31 Md. 379. 

97 Ind. t. 

Cooley on Taxation, p. 548. 

Dillon on Mun. Corp. g14 to 937. and authorities in 
notes. 

ON MOTION TO AFFIRM. 

The motion to atlirm is united with the motton to 
dismiss, and as the motion can only prevail where it 
is manifest that the writ was taken tor delay merely. 
or that the question on which the jurisdiction depends 
is so trivolous as vot to need turther argument, the 
attention of the Court is called to the evident tact that the 
City has nothing to gain by delav. There is no injune- 
tion againsi the Water Works Company. It is working 
under its Charter, and deriving all the benetits claimed by 
it under tts contract made with the City in pursuance ot 
Ordinance No. 909. It has received every dollar due to 
it under the terms of that extraordinry contract. All that 
the City asks under the writ herein, is that the Ordinance 
and contract be annulled: but in the meantime, the City is 
necessarily controlled by the unjust and illegal terms there- 
ot. It must remain remediless, unless reliet 1s granted to it 
by this Court. 

In turtherance of the view that the question on which 
the jurisdiction of this Court depends is not trivolous, and 
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that it needs a tull argument, the tollowing conclusions 
are submitted, that: 

Act 33 ot 1877, known as the charter of the Water- 
works Company, is binding upon said Company, the 
State of Louisiana, and the City of New Orleans. 

Act 56 ot 1584, whereunder the Company seeks to 
escape trom the obligations of the charter, did not 
authorize Ordinance gog: nor did Act 20 ot 1882. the 
City Charter, authorize said Ordinance No. gog. 

It the acts did authorize the passage of the ordinance, 
then they are unconstitutional, and the ordinance itself, 
purporting to have been enacted in pursuance ot Act 56 
of 1884. is w//ra vires. and in traud of the rights of the 
City. 

The detendant company was incorporated by Act 33 ot 
1877 (extra session), the rith section of which reads as 
tollows, towit: 

‘That the City of New Orleans shall be allowed to use 
‘* water from the pipes and plugs of said company now laid, 
‘+ or hereafter to be laid, tree of any charge, tor the extin- 
‘* cuishment ot fires. cleansing of the streets, and for the use 
‘ot all public buildings, public markets, and charitable in- 
‘* stitutions: and that the said company shall place. free of 
‘any charge whatever, two hydrants, of the most improved 
‘* construction, in front of each square where a main pipe 
‘¢ shall be laid,at a suitable distance trom each other, trom 
‘which a suflicient quantity of water may be conveniently 
‘+ drawn tor the extinguishment of tires, tor watering the 
‘+ streets, and cleansing the gutters, and tor any other public 
‘* purpose: that on the squares which do not tront on the 
‘+ river the hydrants shall be placed on opposite sides of the 
‘* streets, atan equal distance from each other and the cor- 
‘“ ners. It shall be the duty of the said company, whenever 
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main pipes shall be laid, to supply water for all the pur- 
*¢ noses herein mentioned at all times during the continuance 


A 


ot this charter, and in consideration thereot the franchises 


and property of said New Orleans Water Works Com- 
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‘* pany, used in accordance with this act, shall be exempt 
** trom taxation, State, municipal, and parochial.”’ 

Sec. 12 conters upon the company the right to use the 
public streets, and to appropriate private property. 

Sec. 13 requires the company, immediately after 
its organization, to erect ‘**new works and_ pipes 
‘+ suflicient in capacity to furnish a full and adequate 
‘supply of water, to be drawn from the Mississippi 
* river or elsewhere, as may be judged most expedient. 
‘*that said work * * *— shall be commenced within 
‘twelve months * ~*~ so that within five years trom 
** the passage ot this act they shall be completed so as to 
** vive an adequate supply of water to the people of the City 
‘© ot New Orleans.”” ete. 

Bv Act 43 of 1878 the *:adequate supply ot water,’” as 
provided tor by the Act of 1877, is construed to mean a 
supply ata height of 15 teet wherever the pipes exist: and 
the exemption trom State taxation is withdrawn. 

In rSSi the city authorities, conceiving that the exemp- 
lion from city taxation, as contained in the Water 
Works Company's charter, was unconstitutional. sued 
tor the tax of that vear claimed to be due upon its 
property, works, etc.: and the Water Works Company, 
setting up the exemption in question as a defense to the 
suit. further claimed that 1f said exemption was not allowed 
by the court. then, that the city must pay for its water, 
since the obligation to furnish the water was based upon 
the exemption trom taxation, and would cease to exist with 
the faihire or withdrawal of the exe uption. 

The amount of the tax claimed by the Citv was S11,- 
184.87, whilst the value of the water turnished tor the 
vear in question was stated to have exceeded $40,000: so 
that, upon the company’s theory, the balance was largely in 
its favor, and its contract was an onerous one trom which 
it was interested (to the extent of over $28,000 per annum, 
as matters then stood) in being released. The case was 
tried in the Civil District Court and judgment was rendered 
in favor of the citv tor the amount of the tax claimed, 
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and in favor of the company tor the amount claimed as 
the value of the water turnished. Upon appeal, however, 
it was held by the Supreme Court: 

1. That the exemption trom taxation was unconstitu- 
tional, and hence, that the judgment of the court a gua, 
in tavor of the city, tor the amount of said tax, should be 
athirmed. 

2. That the provisions of the company’s charter provid- 
ing for the tree water supply and for the exemption trom 
taxation, contemplated and intended that the one should 
be the exact equivalent of the other. 

3- That the exemption trom taxation was not, however, 
the sole consideration tor the water supply, but that there 
were other considerations given besides: and, hence, that 
the withdrawal of the exemption relieved the company ot 
its obligation to furnish water tree of charge only pro fanlo; 
that is to say, only to the extent of the amount of the 
tax which might be claimed, to which extent it was held 
that the City should pay for the water turnished. 

Such, according to the learned judge who presided in the 
Civil District Court, and such, there can be no doubt, was 
the interpretation put upon the eleventh section of the char- 
ter of the Water Works Company by the Supreme Court: 
and the company clearly together with the city, was bound 
thereby ; but a short time after the rendition of the judg- 
ment of the Supreme Courtthe Legislature adopted Act 56 
of the session of 1884. Concerning this act the opinion 
of Judge Monroe proceeds: 


-* The main spirit of the act appears to have been to 
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authorize and require the city, in any case where it exacted 
‘* taxes trom the company, to pay the value of the water 
‘* turnished in the year tor which the taxes should be so 
‘S exacted.’ 

** The fitth section, however, provides that ‘nothing in 
** this act shail be construed as in any manner abridging or 
** otherwise atiecting any ot the rights, tranchises, and priv- 


granted to said company, but all such 
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rights, tranchises, and privileges shall continue and be- 
long to said company.’ 

‘+ And this provision is importantin view ot Articie 245 
of the Constitution, which provides that * the General 
Assembly shall not remit the forteiture of the charter ot 
any corporation now existing, or renew, alter or amend 
the same, nor pass any general or special law tor the ben- 
elit of said corporation, except on the condition that said 
corporation shall hereatter hold its charter, subject to the 
provisions of this Constitution.’ 

** The act in question is obviously a ‘special law tor the 
benetit of said corporation’ (meaning the Water Works 
Company ). and it the company accept its benefits, it must 
do so subject to the constitutional provision which has 
been quoted, but this the company appears unwilling to 
do. And the act itself in the fitth section, which has 
been quoted, seems to provide distinctly that no interpret 
ation shall be given to it which, by subjecting it to the 
dominion of the Constitution, might endanger the grants 
contained in it. 

** In view otf the provisions of Article 57 of the Consti- 
tution. however, it appears to me immaterial whether the 
act in question is accepted or not, as it would be equally 


inoperative in either case. That article reads as tol- 


lows. towit: 
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*¢ Art. 57. The General Assembly shall have no powe 
to release or extinguish, or to authorize the releasing or 
extinguishing. in whole or in part, the indebtedness. 
liability, or obligation of any corporation or individual to 
this State, or to any parish or municipal corporation 
therein: provided, that heirs of confiscated property may 
be released of all taxes due thereon at the date of its 
reversion to them. — 

‘* From the tacts as presented in this case and in the 
case reported in the 36.An., itappears that the amount ot 
water which the company is bound, under tts charter, to 
furnish to the city, far exceeds in value the amount ot 
taxes which are exacted tromit. And vet, under the 
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‘+ decision which has been quoted, the obligation to furnish 
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the water still subsists subject only to the qualification that 
compensation equal in amount to the taxes exacted may 
be claimed. whilst in so far as the water exceeds such 
taxes in value it must be turnished free ot charge. It, 
theretore, tollows that in requiring the city to pay for all 
the water which it gets (in the event of its demanding the 
tax), and providing specially that unless it sets apart a 
sufficient sum to make such payment the company shall 
not be compelled to deliver water, as provided in its char- 
ter, the Legislature ts releasing or extinguishing an obli- 
gation which has been ascertained and detined by the 
Supreme Court of the State. from the company to the 
City otf New Orleans, within the meaning of the con- 
stitutional prohibition. 

+» My conclusions upon this point, theretore, are that the 
defendant company, declining to accept or retusing to 
admit its acceptance of the Act 56 ot ‘S4, and filing to 
waive the stipulation of section 5 of said act, supposing 
such waiver to be competent, is not entitled to claim the 
benefits Contemplated by said act: and that the act in 
question, If otherwise operative, would release the com- 
pany trom an obligation of greatimportance to the City of 
New Orleans, and, hence, is violative of .Article 57 ot 
the Constitution. 

** After the passage otf the act, which | have thus 
reterred to, towit, in September, 1854, the City Council 
passed an ordinance authorizing a contract to be made 
between the city and the Water Works Company tor the 
carrying out of the ideas expressed in said act. | 

In tact, the ordinance bears the title, * An ordinance 
to carry out Act No. 56o0f the Acts of 1584, providing tor 
atuture water supply trom the New Orleans Water Works 
Company to and torthe City of New Orleans and certain 
Instituulons, and regulating the use of water and the 
payment therefor. | 

‘+ And agreeably to its provisions a contract was entered 
into whereby the city agreed to pay tor all the water to 
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be furnished by the company during the term of its char- 
ter (say fitty years from 1877), and whereby it was st- 
pulated that the minimum number of tire plugs for which 
paymentshould be made (at the rate of SGo each ) shoud 
be [,1 39, 80 that the least that the city can hope to vel 
off with is over $68,000 per annum, whilst the actual 
amount which she may be required to pay may exceed 
that sum. 

** Tt would seem sutlicient to say that an ordinance and 
contract passed and made tor the avowed and expressed 
purpose of carrying out an unconstitutional Act of the 
Legislature could not be given effect. It is said, how- 
ever, that the act in question is wholly immaterial to the 
ordinance and contract which were so passed and 
made, and that they can stand without the aid of said 
act,even though thetr only declared purpose was to carry 
it out.” 

‘+ Assuming this position to be tenable in the abstract, 
it can not be maintained tn this particular case, for the 
reasons: 

< That the purpose and effect of the contract made 
between the Water Works Company and the city, as 


disclosed not only by the title of the ordinance pursuant 
to which said contract was made, but by the context ot 
said ordinance and satd contract. construed in the light ot 
the facts disclosed upon the trial ot the case, were to 
carry out said act of the Legislature, with some conditions 
of additional stringeney as to the City of New Orleans. 
+ That the City of New Orleans has no power, whethe 
directly or indirectly, to give away money collected trom 
the taxpavers, and the payment of many thousands ot 
dollars per annum tor that for which the Supreme Court 
of the State has decided nothing need be paid, isin legal 
contemplation a gift, no matter in what shape it may be 
disguised.” 


Act 56 of 1884 is, it is submitted, violative of the Con- 


stitution, for reasons which are additional to those given 


by the learned Judge. 
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This Actisentitled: ** To provide tor the supply ot water 
to the City of New Orieans by the New Orleans Water 
Works Company, in cases of the municipal taxation of said 
Company: to authorize provision to be made for the pay- 
ment of water supplied and to be supplied; to provide tor 
obtaining a supply of clear or filtered water by the New 
Orleans Water Works Company, and to enable the City of 
New Orleans to contract tor the same; to regulate the pay- 
ment of taxes imposed on said Company contrary to the 
exemption given in its charter, andto put into ettect section 
irot Act No. 33 of Acts of 1877, E. S., in instances of 
retusing or contrary to the exemption therein.” 

The Act violates Article 29 of the Constitution ot 1879, 
which declares that every law enacted by the General As- 
sembly shall embrace but one object, and that shall be ex- 
pressed in the tithe: whereas Sections 1, 2, and 3, of said 
Act 56, interpret and seek to entorce as one object 
Section 11 ot Act No. 33 of 1877. Section 4 embraces as 
another and a second object, this, towit: The authority 
to the City ot New Orleans to contract for a supply of 
clear and filtered water: and Section 5 embraces as another 
and a third object, this. towit: That it preserves and re- 
serves all its rights, tranchises, and privileges to the 
Water Works Company. S/a/e vs. Slarrison, 17 An. 
29g) 39 AG. 1087. 

Act 56 also violates paragraph £3 of Article 46 of the 
Constitution. That paragraph declares that the General 
Assembly shall not pass any local or special law on the 


following specitied objects : Creating corpora- 
tions, or amending, renewing, extending, or explaining 
the charters thereot: whereas Sections 1, 2, and 3 of the 
Act do renew, extend, and explain the charter of the New 
Orleans Water Works Company. 

Finally, Act 56 violates paragraph 14 of the same Arti- 
cle, which paragraph provides that the General Assembly 
Shall not pass any local or special law on the following 
specified objects, towit: . Granting to any corporation, 
association, or individual any special or exclusive right, 
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privilege, or immunity: whereas, Sections 4 and 5 of the 
Act do give to the Water Works Company the exclusive 
privilege to furnish clear and filtered water to the City 
ot New Orleans and the inhabitants thereot. 

[t was, indeed, as is pointed out by Judge Monroe, 
under pretext of conforming to Act 56 of °84, that Ordi- 
nance gog, C. S., was adopted by the City Administration 
in Sept., 1884, and the contract under the Ordinance, con- 
summated betore the City Notary, between the Water 
Works Company and the City of New Orleans. Instead, 
however, of giving effect to the rights of the City, this Or- 
dinance evidently sought to defeat and frustrate them. It 
fixed, as has been seen, in point of fact $68,400 per annum 
as the lability of the City for a supply of water, in viola- 
tion of the decision of the Supreme Court of the State, and 
contrary to the finding of the Court, that the charter of the 
Water Works Company, in consideration of the monopo- 
listic grant of fifty years to supply the inhabitants ot New 
Orleans with water, was bound to do this tor the value ot 
the taxes only. Ordinance No. go0g must be memorable, 
moreover, for having absolutely ignored and for vaving 
lett out entirely the main object tor which Act 56 of 1554 
purports to be adopted by the Legislature. The City 
means here to speak of a supplv of clear or filtered water 
by the Water Works Company tor the safety, welfare, and 
comfort ot the people. ‘The Ordinance and the contract 
under it make no mention whatsoever of clear or filtered 
water, but the startling result is thoroughly established in 
the record; that the Water Works Company have never 
supplied, or attempted to supply, any except muddy Mis- 
sissippi water, and even that only in notoriously inadequate 
quantity. 

It remains to say something to repel the unjust clamor in 
which the Water Works Company persist in this case. 
This has been unceasing. Their position is understood to 
be, that the rights of the Company are contractual rights, 
and that the efforts to overthrow them are tainted with bad 
faith, because they are those of parties who. while they 
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make war upon the obligation of contracts in general, 
seek al the same time to escape trom their own, in parti- 
cular. It will be found on examination that this view has 
nothins to rest oa, except the assumption of the Company 
who, as interested litigants, indulge themselves in its con- 
stant repetition. 

It has been abundantly shown, that the contract between 
tue Water Works Company and the City, betore Joseph 
I). Taylor, in pursuance of Ordinance No. gog was, as 
well as the Ordinance itself, a//ra v7res, and that it 1s 
upon elementary law. consequently, null and void. But 
that is not all. The contract and the ordinance in 
question have been shown to be in traud ot the sup- 
posed enabling Statute No. 56 of the Acts ot 1554. 
and the Statute itself to be unconstitutional. The 
moral strength and advantage in behalt ot the Water 
Works Company, when thev rest their case on these 
foundations, is in consideration of the character of them, 
and ot the circumstances surrounding, not to be under- 
stood, unless it be by parties like themselves biased by the 
risk of parting with large profits, such as those which 
are evidently ai stake in the present litigation. 

But let that pass. The error in the view taken by the 
Company of their suit is a still greater one than has been 
yet pointed out. It reaches further than any other, and 1s 
indeed the capital vice of their case, and underlies their 
presentation of it everywhere. — [t is meant here to reter 
to the charge ot the company, that the City of New Or- 
leans was bound under the eleventh section or the Water 
Works charter, known as Act 33 of 1877, in consideration 
of the use of water tree of charge, to exempt the Com- 
pany trom municipal taxation: and that when, notwith- 
standing, suit was brought, to recover the taxes, the city 
thereby invaded and at last overthrew the sacred obliga- 
tion of its own contract. 

The answer here is an easy and direct one. The City 
has done no such thing as is charged. So far as Section 
11 of Act 33 of 1877 is concerned, there were only two 
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parties thereto: the state of Louisiana of the one part. and 
the Water Works Company of the other. It was the act of 
the State and that of the Company. and was in tavor ot 
the Company, which procured the passage of it in the 
wavs disclosed by the record. Section Ir in questien 
sUpulates, it is true, some advantage in favor oft the City 
ot New Orleans. ‘The Legisiature. which was engaged tn 
bestowing a gigantic and monopolistic privilege on the 
Water Works Company to supply the people of New Or- 
eans for fittv vears with water, might be sapposed natur- 
ally to have some care tor the capital city of the state: and 
the Water Works Company must just as naturally be held to 
have made some sort of Concession to public opinion in 
return tor all the advantages which it secured to itself. 
But the Legislature added, in point of tact. nothing to the 
numerous privileges of the Company when 1 conterred on 
it exemption from municipal taxation. 

The Constitution of 1868, then in tull torce. did not per- 
mit this. The Legislature, equally with the other depart- 
ments of government, exercised their tunctions under the 
domain et that instrument, and were bound bv it. Indeed, 
the rule that neither municipal authority nor the State 
Legislature could exempt property trom taxation, whether 
by commutation or inany other way, is settled not only 
in the Constitution itself but in a long line ot well 
considered decisions by the Supreme Court oi L.outsi- 
ana. It must be taken tor granted that the General 
Assembly, when it indulged in vain legislation to an- 
nounce to the world that it had exempted the Water 
Works Company trom municipal taxation, was not wholly 
ignorant of the Constitution, and certainly it will not do to 
contend that they were without acquaintance with the de- 
cisions of the Supreme Court of the State. It is evident, 
on the contrary, that they knew perfectiy ot the constitu- 
tional prohibition which prevented property being treed 
from city taxation, and were well advised that the tribunals 
ot the State had insisted upon observance of it. If, then, the 
Company took the charter with section 11 in the same, it 
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was so accepted subject to all disadvantages, as well as 


with benefit of all ot the advantages ot the situation. 
What hopes they may have nursed that the Constitution 
of the State would not actually be enforced and that the 
Company would thus escape taxation trom the municipality 
were their own. Itis not even pretended that the city 
had anything to do with exciting them, and it they have 
turned out to be fallacious and delusive, those who con- 
ceived them are clearly without right of any kind to com- 
plain. The Company, as has been said, were parties to 
that contract with the State, and although they once 


resisted the terms thereof, there is a final judgment of the 


Supreme Court ot Louisiana in which they voluntarily 
acquiesced by dismissing, on their own motion, in the 
Supreme Court ot the United States, the writ of error 
originally sued out. The judgment of the Supreme Court 
of the State referred to and the evidence of acquiescence 
are to be found ot record in case of New Orleans Water 
Works Company, plaintiffs in error, vs. City of New 
Orleans, defendants in error—No. 73 on the docket of 
this Court. 

In the recent case ot the Spring Valley Water Works 
vs. Scholller, 110 U. S., 348, the legal issue presented is 
not unlike that of the New Orleans Water Works Company 
in the instant case, and was dealt with and disposed of by 
this Court upon principles similar with those here 
expressed. 

In Spring Valley vs. Schottler, the general question 
involved is whether the Water Works Company in Cali- 
fornia, tormed under the Act of 1858 of that State and 
betore the adoption of the Constitution ot 1849, had a right 
to charge their customers such prices for water as may 
from time to time be fixed by a commission, two selected 
by the Company, two by the public authorities 
of the locality, and if need be, a fifth selected 
by the other four, or by the sherfff of the county. After- 
wards, in 1878, the Board of Supervisors of the City and 
County of San Francisco, appointed four commissioners, 
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and those, later on, named a fifth, who met, the Act of 
"58 to the contrary notwithstanding, and fixed a tariff of 
rates for the Spring Valley Water Works, to go into etfect 
on the 1st of June, °78. The Water Works Company re- 
sisted, but there was judgment against them. 

Chief Justice Waite, who spoke for the Court, said: 

‘* The Constitution of California adopted in 1849 pro- 
‘* hibited one legislature trom bargaining away the power 
‘* of succeeding legislatures to control the administration 
‘+ of the affairs of a private corporation formed under the 
‘* Jaws of the State. Of this legislative disability the Spring 
** Valley Company had notice when it accepted the privi- 
‘*leges of the act of 1858, and it must be presumed to 
‘¢ have built its works and expended its moneys in the 
‘*hope that neither a succeeding legislature, nor the 
‘* people in their collective capacity when framing a con- 
‘* stitution, would ever deem it expedient to return to the 
‘* old mode of fixing rates, rather than on any point of 
‘+ power to do so, if found desirable. “~ * * 

‘+ The organization of the Spring Valley Company was 
‘* nota business arrangement between the State and the 
‘* company as contracting parties, but the creation of a new 
‘* corporation to do business within the State, and to be 
‘+ governed as natural persons or other corporations were 
‘*or might be. Neither are the chartered rights acquired 
‘* by the company under the law to be looked upon as con- 
tracts with the City and County of San Francisco. The 
‘* corporation was created by the State. All its powers 
‘* came from the State and none from the City or County. 
‘+ As a corporation it can contract with the City and 
‘¢ County in any way allowed by law, but its powers and 
‘* obligations, except those which grow out of contracts 
‘* lawfully made, depend alone on the statute under which 
‘* it was organized, and such alterations and amendments 
‘* thereof as may from time to time be made by proper 
‘‘ authority. The provisions for fixing rates cannot be sep- 
‘¢ arated from the remainder ot the statute by calling it a 
‘¢ contract. It was a condition attached to the franchises 
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‘+ conterred on any corporation, tormed under the statute, 


* 


and indissolubly connected with the reserved power ot 


alteration and repeal.” 
The point made by the Water Works Company, that 
there is a failure of joiner oi parties in the present appeal, 


for the reason that the Gity Comptroller and Treasurer 
have not seen eee cited, is clearly destitute otf 
merits. fie City Charter provides that ee tity of New 
Orleans ** shall have a seal and may beams’ etc. The 
Comptroller and Treasurer ot the ime of the institution 
ot this controversy are /unct? oficits. Their successors 
have never been nominally parties. The city is the true 
party in Interest; and the gorporation and all of its officers, 
are necessarily maasdan when the city is. 

In consideration of the foregoing argument, and ot the 
authorities supporting it, the motion of the defendants 
in error to dismiss and atlirm ought to be denied. 

Respectiully submitted, CARLETON HUNT, 
City Attorney of New Orleans, and Attorney for Foseph 
A. Shakespeare, mayor of the city. 

Jan. 4, 1Sgo. 
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Act No. 33, E. S. or 1877. 


are 


To enable the Citv of New Orleans to promote the public 
health and to afford greater security ayainst fire, by 
the establishment of a corporation to be called the 
‘+ New Orleans Water Works Company:’’ to author- 
ize the said Company to tssue bonds for the purpose 
of extending and improving the said works, and to 
furnish the inhabitants of New Orleans an adequate 
supply of pure and wholesome water: to permit the 
holders of Water Works bonds to convert them into 
stock, and to provide tor the liquidation of the bonded 
and floating debt ot the Citv otf New Orleans. 

Section 1. Be i enacted by the Senate and House of 
Representatives of the State of Louisiana th General As- 
sembly convened, That a corporation be, and the same is 
hereby created, to be stvled ** The New Orleans Water 
Works Company, the capital stock whereot shall consist 
of two millions of dollars, which shall be divided into 
twenty thousand shares of one hundred dollars each. 

Sec. 2. Be wt further enacted, etc., That immediately 
after the organization of the said Water Works Company, 
as hereinatter provided, it shall be required to issue to the 
city of New Orleans, stock to the amount of six hundred 
and six thousand six hundred dollars, as tull paid, and not 
subject to assessment: and in addition thereto, one similar 
share for every one hundred dollars ot Water Works bonds 
which said city may have taken up heretofore and extin- 
guished by payment, exchange or otherwise: and that the 
residue of said capital stock shall be reserved for the bene- 
fit ot all holders otf Water Works bonds, to the extent of 
the amount now outstanding, who may elect to avail them- 
selves of the provisions of this Act: and the said Water 
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Works Company shall issue to the said city of New Or- 
leans, to be exchanged with the holders of said bonds, one 
share of tull paid stock, not subject to assessment, for 
each and every one hundred dollars of said Water Works 
bonds; and the said bonds, as tast as surrendered and ex- 
changed for stock as aforesaid, be cancelled: that tor the 
purpose of effecting said exchange of outstanding Water 
Works bonds for stock. as atoresaid, the city of New Or- 
leans shall be entitled to all the certiticates for the shares 
ot said stock ot said New Orleans Water Works Company, 
and shall, by advertisement for six months in two news- 
papers in the city of New Orleans, and two newspapers in 
the city of New York, give notice tnat it will exchange 
said stock at par tor said Water Works bonds at par, ex- 
clusive of the overdue coupons attached to said bonds, 
which shall constitute a separate demand against said city: 
and in case any ot the said bondholders shall fail or retuse 
to avail themseives ot this Act within one vear trom the 
formation of said company, the said city of New Orleans 
shall not thereafter be required to make said exchange, but 
may retain the unused shares of stock for its own account 
and benetit, unless it shall preter to continue to take up 
any of said outstanding bonds by exchange as aforesaid. 

Sec. 3. Le i further cnuacted, etc., That the said Water 
Works Company shall be organized by the Mayor of the 


city giving. thirty days’ notice that he will receive sub- 


scripuons of bondholders who may agree to exchange their 
bonds, for stock as aforesaid; and the said city shall at 
once subscribe tor stock to the amount of six hundred and 
six thousand six hundred dollars, and such further amount 
as shall equal the par value of any of said Water Works 
bonds, which shall have Leen extinguished by said city: 
and as soon as In addition to the subscription of said city 
there shall be subscribers for an exchange of said bonds 
tor stock to the extent of five hundred thousand dollars, 
and the said amount of bonds shall have been actually sur- 
rendered to and cancelled by the Administrator of Finance, 


the said subscribers shall assemble together, on a day to. 
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be named by the Mayor, and shall elect a board of direct- 
ors, to Consist Of seven persons, tour of whom shall be 
designated by the Mayor, and the remaining three shall be 
elected by said subscribers, other than said city. from 
amongst themselves: and the persons thus designated and 
elected shall constitute the tirst board ot directors. and 
shall continue in oflice unul the first of July, eighteen 
hundred and seventy-eight, and the said board shall elect 
one of their number as president. 

Sec. 4- Be il further enacted, elc.. That is soon etter 
the election of said board of directors as the City Couneil 
mav determine, the Mayor of the city shall transfer. by 
notarial act, to said New Orleans Water Works Company 
the water works and ail the property appurtenant thereto. 

Sec. 5- 2B i“ further cnacled . ‘y That the s Lil Water 
Works Company shall own and possess the privileges 
acquired by the city of New Orleans trom the Com- 
mercial Bank: that it shall have for titty years trom the 
passage of this Act the exclusive privilege ot supplying the 
city of New Orleans and its inhabitants with water trom 
the Mississippi river, or any other stream or river, by 
means of pipes and conduits, and tor erecting and con- 
structing any necessary works, or engines, or machines tor 
that purpose: that It may contract tor, purchase or lease 
any land or lots of ground, or the right to pass over and 
enter the same from time to time as occasion may require, 
through which it. may be necessary to convey the water 
into said city, or to aistribute the same to the inhabitants 
ot said C1iV : and to construct, dig, or cause to De opened, 
any canals or trenches whatsoever, toc the conducting ot 
the water ot the rivers from any place or places it may 
deem fit, and to raise and construct such dykes, mounds, 
reservoirs, as may be required tor securing and carrying a 
full supply of pure water to said city and its inhabitants: 
to enter upon and survey such lands as it may think proper, 
in order to ascertain the best mode ot furnishing a sup- 
ply ot water: to lay and place anv number of conduits, or 


pipes, or aqueducts, and to cleanse and repair the same, 
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through or over any ot the lands or streets of the city of 
New Orleans: Provided, the same shall not be an obstruc- 
tion to commerce or free circulation ; and also to have and 
use a common seal and alter the same at pleasure; to 
ordain and establish by-laws tor its government and that of 
its oflicers and employees, not repugnant to this Act and 
the constitution of the State and of the United States. or 
the ordinances of the city of New Orleans. 

Sec. 6. Be i further enacted, cic., That on the first 
Monday ot July, eighteen hundred and seventy-eight, and 
annually thereafter, an election tor directors ot said Com- 
pany, atter ten days notice of the time and place ot hold- 
inv the same, shall be held, at which election there shall 
be elected four directors by all the stockholders other than 
the city of New Orleans: and the Mayor ot the city, the 
Administrator of Water Works and Public Buildings, and 
the Administrator ot Finance of said city, shall be ev-oficro 
directors of said company; the said city, through its 
Mayor and Administrators, shall have the right to vote at 
the election ot directors, and at all meetings ot said stock- 
holders in the same manner as any other stockholders. 
That at all elections and all meetings ot stockholders each 
share of stock shall be entitled to one vote. ‘The directors 
e.ected shall serve tor one year, and shall hold their oflices 
until their successors are appointed: and no tailure to elect 
directors at the ime designated shall prevent the beard of 
directors trom fixing another day tor holding the election : 
and in case of vacancy inthe board of directors occasioned 
by death, resignation, or absence trom the State or other 
cause, the board ot directors may till such vacancy ter the 
remainder of the year. 

Sec. 7. Le it further enacted, etc., That the stock 
owned by said city ot New Orleans in said Water Works 
Company shall not be lable to seizure for the debts of said 
city. 

Sec. 8. Beit further cnacted, ctc., That the stock of 
said Water works Company may be increased to two mil- 
lions of dollars, for the purpose ot enabling said company 


to improve, enlarge, and extend its works: provided, that 
the new or increased stock shall be paid for in cash, or in 
work done for the company: and in case of non-payment 
of installments on stock subscribed tor, the same may be 
forfeited to the use of said company. 

Sec. 9. Lett further enacted, cic., That the board ot 
directors of said company shall have power, in addition to 
the authority to increase its capital stock,to borrow money 
for the purpose of improving and enlarging its works, and 
increasing the supply of pure water; and to accomplish 
this purpose the said board of directors are hereby author- 
ized to issue the bonds of the company to an amount not 
exceeding two millions ot dollars, and im such sums, on 
such terms, and bearing such rate of interest. as said board 
may determine, and the payment of said bonds, tn prinei- 
pal and interest, may be secured by a mortgage ot all the 
property and tranchises of said company, including its 
franchise to be a corporation, and said mortgage may tn- 
clude the property and tranchises of said company. ac- 
quired or to be acquired, and the registration of said mort- 
gage in the oilice of the Recorder of Mortgages tor the 
Parish of Orleans, shall operate on the properiv and 
franchises of said company, wheresoever situated, and 
shall be and continue a valid and subsisting mortyage until 
the payment of the debt secured by it. without reinscrip- 
tion; provided, however, that no bond shall be issued, or 
mortgages given, without the consent ot the Counce? of the 
city otf New Orleans, and said bond shal! not be sold or 
disposed of except on such terms as shall be approved by 
said council of said city. 

Sec. 10. Pe 7 further enacted, etc., Vhat said company 
shall not declare or pay any dividends except in cash, and 
then only out ot the net semi-annual or annual receipts, 
after payment of expenses of operation, and thé interest 
on its bonded debt, nor shalk any dividends be declared 
until the contemplated works are completed and in use. 

Sec. 11. Le i further enacted, etc., That the city ot 
New Orleans shall be allowed to use water trom the pipes 
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and plugs of said company now laid, or hereafter to be 
laid, free of any charge, for the extinguishment of fires, 
cleansing of the streets, and for the use of all public build- 
ings, public markets, and charitable institutions, and that 
the said company shall place, tree of any charge what- 
ever, two hydrants of the most approved construction in 
front ot each square, where a main pipe shail be laid ata 
suitable distance from each other, trom which a sutlicient 
quantity of water may be conveniently drawn for the ex- 
tinguishment of fires, for watering the streets, and cleans- 
ing the gutters, and for any other public purpose; that on 
the squares which do not front on the river the hydrants 
shall be placed on opposite sides of the streets, at an equal 
distance trom each other and the corners. It shall be the 
duty ot the said company, whenever main pipes shall be 
laid, to supply water for all the purposes herein mentioned 
‘at all times during the continuance of this charter; and in 
consideration thereot the tranchises and property of said 
New Orleans Waiter Works Company, used in accordance 


with this Act, shall be exempt trom taxation—State, mu- 


nicipal, and parochial. 

Sec. 12. Be wt further enacted, etc., That the said 
Water Works Company shall have the right, in the city of 
New Orleans and its suburbs and adjoining lands, to use 
the streets and public places for the purpose of Jaying pipes 
and hydrants to run water: Arovrded, that said streets 
shall not be obstructed longer than necessary for such pur- 
pose, or tor making repairs, and that said streets shall be 
restored to the same condition they were tn as soon as 
practicable, by the said company, under the supervision 
of the City Surveyor. In case the said Water Works Com- 
pany shall require any lot of ground in the city of New 
Oricans, or any lot of ground or quantity of land situated 
im any parish of this State, tor the purpose of constructing 
reservoirs or other works, or tor the purpose of laying pipes 
to conduct water to the city of New Orleans, and shall not 
be able to agree with the proprietor or proprietors ot said 
lot ot ground or land, the said company shall have power 
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to cause the same to be expropriated in pursuance of the 
general laws on the subject of expropriation tor works of 
public utility now in torce, or which may hereatter be en- 
acted, and if the object of said company be merely to lay 
pipes through a piece of land or lot of ground, the expro- 
priation shail be confined merely to the servitude it may 
require, and not to the right of absolute ownership. 

Sec. 13. Be #t further enacted, etc., That the said Water 
Works Company, immediately after its organization, shall 
proceed to the erection of new works and pipes sutlicient 
in Capacity to furnish a full and adequate supply of water, 
to be drawn from the Mississippi river, or elsewhere, as 
may be judged most expedient: that said new works and 
pipes shall be commenced within twelve months trom the 
passage of this Act, and shall be vear by year completed, 
so that, within five vears trom the date of this Act, they 
shall be completed so as to give an adequate supply of 
water to the people of the city of New Orleans, exclusive 
of the Fitth District. It said work be not done as above 
prescribed, said corporation shall torteit all exclusive privi- 
leges granted herein, and the city shall have a right to 
contract with any one else tor a supply of water as above 
provided, and to exproprnite the property ot the corpora- 
tion hereby created, After the completion ot the new 
works and pipes, the said company shall, trem time to 
time, as the wants of the population may require, and 
when the estimated revenue on the cost ot such extension 
shall equal ten per centum, extend their works throughout 
the entire limits of the city and suburbs, and any tuture 
extension of said city: and any tailure by said Water 
Works Company to comply with this provision shall work ' 
a forteiture of this charter. 

Sec. I 4. Be vu further cnacted. clc.. That the city ot 
New Orleans, through its council, shall have authority to 
apply the stock subscribed tor by said city, as herein pro- 
vided, to the reduction of the bonded or floating debt ot 
the ‘said city, on such terms of adjustment as may be 
mutually agreed upon between the City Council and the 
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holders of such bonded or tloating debt; provided, said 
stock shall not be sold at less than par, and that when sold 
for obligations of the city, it shall only be under sealed 
proposals, atter not less than fitteen days’ advertisement in 
two daily papers, to the bidder who shall ofter said obliga- 
tions at the most advantageous rate, the council reserving 
the right to reject any and all bids. 

Sec. 15. Pe ti farther enacted, etc., That the said Water 
Works Company shall have the right to tix the rates of 
charges for water; Provided, that the net profits of the 
company shall not exceed ten per cent per annum, and 
shall publish sworn annual statements otf its business and 
condition: and that the City Council shall have the power 
to appoint a committee, of not less than tive. who shall have 
access to the books ot the said company, and make such ex- 
tracts trom the same as they may deem necessary, and in 
case the said protit shall exceed ten per cent, the City 
Council shall have the right to require said company to 
reduce the price of water in such manner, and in such a 
proportion, that the protits shall never exceed the above 
named rates: and provided further, that the rates charged 
shall never exceed those now paid by the city, and in case 
said company shall retuse compliance, the demand of said 
city may be entorced by a writ of mandamus. 

Sec. 16. Be it further enacted, etc., That it any person 
or persons shall obstruct the said Company, their succes- 
sors, agents, workmen. or servants, In Conveying the said 
water into the said city and its suburbs, or shall change. 
alter, remove, injure, or destroy any work or part ot a 
work made by the said company, or Cause to be made, tor 
the purpose of introducing water into the city of New Or- 
leans, under the authority of this act: orift any person shall 
alter, change, or pollute the water or stream which the 
said company shall hereatter introduce, or be preparing to 
introduce, such person or persons shall be indicted in the 
proper court for the trial of such offense, and being thereot 
convicted, shall be fined at the discretion of the court. 
according to the nature ot the oftense, and imprisonment 
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tor a term not exceeding seven. years, such fine to be paid 
and applied to the use of said company. 

Sec. 17. "Be it further exccted. ete., That until other 
works are constructed by which the present works may be 
dispensed with. the same shall remain under the control of 
the City Council, and the superintendence thereot re- 
main in the hands ot the Administrator of Water Works 
and Public Buildings: but the said company shall be 
authorized to collect the revenues thereot and apply them 
to the expense of operating and extending the works. At 
the expiration of fittv vears trom the organization of the 
company, the city shall have a right to buy the works, 
conduits, pipes, ete.. of the company, at a valuation to be 
fixed by five experts: two to be named by the city, two by 
the company. and the tour to select the fitth expert: but 
should the city neglect or refuse to purchase said works, 
etc., as above provided, the charter of the company shall 
be ‘fse facto extended tor fittv vears longer, but without 
any exclusive privilege or right to supply water. according 
to the provisions of the charter. 

Sec. 18. Be vt further enacted, cfc.. That nothing in 
this Act shall be so construed as to prevent the City Council 
from granting to any person or persons, contiguous to the 
river, the privilege of laying pipes to the river. exclusively 
tor his own or their own use. 

(Signed ) LOUIS BUSII, 


Speaker ot the House of Representatives 
(Signed ) LOUIS A. WILTZ. 
Lieutenant Governor and President of the Senate. 
Approved March 31, 1877. 


(Signed ) FRANCIS T. NICHOLLS, 


Governor ot the State of Louisiana. 


A true copy: WILL A. STRONG, 
Secretary of State. 


(EXHIBIT B.| 


No. 56] AN ACT 


To provide tor the supply of water to the City ot New 
Orleans, by the New Orleans Water Works Company, 
in Cases of the municipal taxation of said Company: 
to authorize provision to be made tor the payment ot 
water supplied and to be supplied: to provide tor ob- 
taining a supply ot clear or filtered water by the New 
Orleans Water Works Company, and to enable the 
City of New Orleans to contract tor the same: to 
regulate the payment of taxes imposed on said Com- 
pany contrary to the exemption given in its charter 
and to put into effect Section 11 ot Act No. 33 ot 
Acts of 1877, I. 5.. in instances of refusing or con- 
trary to the exemption therein. 


Whereas, Due notice and advertisement has been given 
and made of the intention to apply tor this Act pursuant 
to Article 48 of the Constitution of this State: and 

Whereas, The New Orleans Water Works Company ts 
being subjected to municipal taxation notwithstanding the 
exemption trom taxation granted by its charter in considera- 
tion of water to be supplied to the City ot New Orleans: 
and 

Whereas, It is possible and desirable to furnish the in- 
habitants ot New Orleans with clear or filtered water trom 
the Mississippi river; theretore, 

Section 1. Pest enacted by the General Assembly of 
the State of Louisiana, That in all instances of the taxa- 
tion ot the tranchises or property ot the New Orleans 
Water Works Company for any year or years by or for the 
City of New Orleans, or for municipal purposes, whether 
such taxation be for past or future years, and the said 
Company be in any manner obliged to pay, notwithstand- 
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ing the exemption granted in Section 11 of Act No. 33 of 
Acts ot 1877, E. S., thea, in all such instances, the said 
City of New Orleans is hereby empowered and required 
to pay the said Company the value of all the water the said 
Company has supplied or shall supply during anv vear or 
years, for which said taxes have been or shall be levied, to 
or tor the use and purposes of the City of New Orleans, 
its public buildings, markets, or for streets, gutters, ex- 
tinguishment of fires or other public purposes. 


Sec. 2. Be it further enacted, etc., That in all in- 
stances of such taxation, contrary to said exemption, or 
any future vear or vears, the City of New Orleans shall 
provide in its budget, or shall set apart and appropriate a 
sum suflicient to pay for the said water supply tor said 
year or vears: and unless this be observed and done, the 
said Company shall not be compelled to deliver water 
tor the uses and purposes atoresaid. 


SEC. 3: Be at further enacted, clc.. “Uhat any taxes 
already imposed for any year, Contrary to said exemptions, 
shall not be exacted, nor any penalty or interest accrued 
be demanded thereon, or any begin to run until said City 
shall have provided tor the payment of the water supphed 
in said vear, or provision made theretor by remedy at law 
or equity. 


Sec. 4. Be wt further cnacted, cic., That to secure 
the inhabitants ot New Orleans and to the use of the City 
a supply of filtered or clear water, the City of New Or- 
leans be and is hereby empowered to contract with the 
said Company, and determine upon terms and conditions, 
and fix a price for obtaining from said Compary such 
supply of clear or filtered water. 


Sec. 5. Be wt further enacted, etc., That nothing in 
this act shall be construed as in any manner abridging or 
otherwise affecting any of the rights, tranchises and 
privileges heretotore granted to said Company: but all 
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such rights, franchises and privileges shall continue and 
belong to said Company. 
Sec. 6. Be tt further enacted, etc., That all laws or 
parts ot laws inconsistent herewith, be and are hereby re- ” 
pealed, and this act shall have ettect from and after its 
promulgation 


H. W. OGDEN, 
Speaker of the House ot Representatives. 
CLAY KNOBLOCH, 
Lieut. Governor and President of the Senate. 
Approved 7th July, 1884. 
S. D. McENERY, 


(sovernor ot the State ot Louisana. 


A true copy from the original: 


Oscar ARROYO, 


Secretary ot State. 


(EXHIBIT C..| 
OFFICIAL. 


Mayvoratry or New OrvLEANS, 2 
City Hall, Sept. 25, 1884. § 
No. yoo—Council Series. 

AN ORDINANCE to carry out Act No. 56 of the Acts of 
i884. providing tor a future water supply from the 
New Orleans Water Works Company to and for the 
City otf New Orleans and certain institutions, and 
revulating the use of water and the payment therefor. 

Whereas, The City of New Orleans has been, and is, 
and will be, unable to allow the New Orleans Water Works 

Company the fifty vears exemption trom taxation, being 

the consideration tor a tree supply of water, contemplated 

by Section 14 of Act No. 33 of the Acts ot 1877: and the 

Courts having decided that the exemption trom municipal 

taxation granted in said Act is not, and shall not, be en- 

joved, and, theretore, as is also decided, that the City 
must pay ior the water supplied by said Company, and 

Whereas, [tis best to arrange tor a fixed annual price 
for said water supply, rather than leave the City lable to 
an annual demand, the amount of which can not be known 
in advance, and trom which the City can not be relieved, 
but is specially authorized and required to provide tor the 
payment theretor, and 

Whereas, The said New Orieans Water Works Com- 
pany is willing to accept terms, arranging for a sum to be 
determined in advance of each vear, and which amount 
can be readily and equitably fixed, according to a mode 
adopted in other cities, by reference to the number otf tire 
hydrants, fire plugs, or tire wells, now numbering eleven 
hundred and thirty-nine (1,139) in this City; theretore, 

Section 1. Be it ordained by the City Council of the 

City of New Orleans, That during the term of the Charter 

of the New Orleans Water Works Company, begjnning 
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with the year 1885, the supply of water tor which this Or- 
dinance provides, shall be turnished by the said Com- 
pany, from the pipes and plugs ot said Company, 
now laid or hereafter to be lata, tor the tollowing pur 
poses, to wit: For the extinguishment of fires and cleans- 
ing of the gutters; for the use ot all existing public build- 
ings, public markets, public squares or parks, public 
schools, and the public charitable instituuons supported 
and to be established and supported by the state and city 
and now supplied by the said company, itshall be the duty 
ot said company to keep and maintain a head or pressure ot 
water of not less than fitty feet head, between the hours of 
7 A.M.and 6p. M.; and the reservoir supply at night and 
between these hours shall be of such abundance as amply 
to cover the needs of the tire department tor extinguishing 
‘fires ; and said Company shall make such = provision as 
may be necessary to reintorce or supplement said reservoir 
supply in case of need or accident. In consideration tor 
said supply. the City of New Orleans shall pay, during the 
term of said Company's Charter, to the said New Orleans 
Water Works Company sixty dollars ($60) per annum 
tor each and every fire plug, fire hydrant, and fire well 
connected with the mains or pipes of said Company, of 
which said fire plugs, fire hydrants, and tire wells there are 
now eleven hundred and thirty-nine (1,139), which num- 
ber shall ever be the least measure of the annuai sum to be 
paid to said Company, and tor every additional hydrant, 
fire plug, or tire well exceeding said number, hereafter at- 
tached to said pipes or mains, the city shall pay an addi- 
toinal sixty dollars ($60) per annum. 

Sec. 2. Be it turther ordained, That the City of New 
Orleans shall have the power in times of drouth to turnish 
water to such persons as may live outside the lines the 
pipes of said Water Works Company, free trom. all 
charges, by the same, and shall have further power by Or- 
dinance duly passed and notified in writing to said Com- 
pany, before each annual appropriation for said supply, to 
decrease or increase number of fire plugs, fire hydrants, 
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and fire wells tor the ensuing vear, all such Ordinances to 
designate the locations for the new attachments or intended 
cut-offs: provided, however, that the number of said fire 
hydrants, fire plugs, and tire wells be not reduced below 
eleven hundred and thirty-nive (1,139), the intent thereof 
being that the annual price to be paid tor said water sup- 
ply shall never be less than as fixed herein; by reference 
to the vow existing number of said fire plugs, fire hydrants, 
and tire wells, but the City expressly reserves the power 
to change the location of any and all ot said plugs, hy- 
drants, or wells, whenever the Council shall deem it neces- 
sary, sald change to be at the cost of the Company. 

Sec. 3. Be it further ordained, etc., That the City of 
New Orleans shall annuaily set apart, appropriate, and 
provide in iis annual budgets ot expenditures and receipts, 
beginning with those tor the year 1855, and in ail succes- 
sive budgets tor each year successively, a sum sufficient to 
pay for said annual water supply, as fixed in the toregoing 
seclvas of this Ordinance: and that said annual sum or 
price shall be paid to said New Orleans Water Works 
Company in twelve equal and monthly installments, one 
ov the last day of each consecutive month, beginning in 
the mouth of January, 1855. tor the year 1885; and begin- 
ning also in the moath of January in each year thereatter; 
and in event of prompt cash payments of said installments 
during each year, the City of New Orleans shall be en- 
titled to deduct and retain from the last instaliment in each 
year 6 per cent of the entire amount paid and payable to the 
said Company in and for said year: but should any install- 
ment be unpaid when due, it shall bear interest at the rate 
of 8 per centum per annum, from the end of the month in 
which it was payable, until finally paid. 

Sec. 4. Be it further ordained, etc., That it is hereby 
made the duty of the Comptroller or Auditing Officer, and 
of the Treasurer of said City of New Orleans, carefully to 
set apart and keep, as a distinct fund, the moneys or col- 
lections which shall have been appropriated in each year, 
pursuant to this Ordinance, and such proportion of all col- 
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lections of the revenue as shall have been appropriated in 
the budgets to and for said Company, or the said water 
supply for each year, shall be carefully and exactly set 
apart by said officers, as collected ; and shall be warranted 
for by said Comptroller and paid by said Treasurer to said 
Company, during each month, without turther direction, 
ordinance, or authority than that hereby given. 

Sec. 5. Be it further ordained. etc., That the New Or- 
leans Water Works Company shall have the right to in- 
spect and examine into the use of water to be supplied, 
under this Ordinance, and the City ot New Orleans and its 
otlicers shall see that no water 1s taken or used except for 
the purpose atoresaid, and that there shall be no waste nor 
more water taken and used, than may be actually necessary 
for the purposes aforesaid: and to this end the City ot New 
Orleans shall adopt all proper measures or ordinances to 
prevent waste and to prevent any use of water except tor 
the purposes herein designated: and it is hereby made the 
duty of the otlicers of said City and of those of any and all 
public buildings, and public institutions, and ot all persons 
using water under this Ordinance, to prevent waste and to 
prevent the use of such water except for the actual need 
tor the purposes atoresaid. 

Sec. 6. Be it further ordained, etc., That the Mayor be 
and is hereby authorized and directed to execute a con- 
tract by Notarial Act to and with said Company, embody- 
ing and carrying out the provisions of this Ordinance. 

Sec. 7. Be it further ordained, etc., That all ordinances 
or parts of ordinances inconsistent or in conflict with this 
Ordinance, be and the same are hereby repealed. 

Adopted by the Council of the City of New Orleans, 
Sept. 23, 1884. 

M. McNAMARA, 
Clerk of Council. 

Approved Sept. 26, 1884. 

J. V. GUILLOTTE, 

A true copy: Mayor. 

Tu. Buisson, 
Secretary to the Mayor. 
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(EXHIBIT D.| 


CONTRACT UNDER ORDINANCE No. gog. 


UnNiTép STATES OF AMERICA. ) 
STATE or LOUISIANA, 
Parisu or Or-_reans. Ciry or New ORLEANS. ' 


Beit Kiown: 

That on this third day of the month of October, in the 
vear of our Lord, one thousand eight hundred ana eighty- 
four and of the independence of the United States of 
America, the one hundred and ninth, betore me, Joseph 
Dewey Tavior, a notary public in and tor the Parish of 
Orleans, State of Louisiana. duly commissioned and qual- 
itivd, and Official Notary of the City of New Orleans, and 
in the presence of the witnesses hereinatter named and un- 
dersigned-—personally came and appeared: 

The Honorable Joseph Valsin Guillotte, Mayor ot the 
City of New Orleans, herein acting in his official capacity 
as Mavor atoresaid, being herein and hereunto specially 
authorized and empowered by Ordinance Number gog, 
Council Series, adopted by the Council ot the City of 
New Orleans, on the 23d dav of September, A. D.. 1554, 
a duly certitied copy of which Ordinance is hereto an- 
nexed and made part hereot. 

Also came and appeared Mr. Albert Baldwin, President 
ot and herein representing the New Orleans Water Works 
Company, being herein and hereunto specialiy authorized 
and empowered by a resolution of the Board of Directors 
of said Water Works Company, passed at a meeting of 
said Board held in the City of New Orleans on the 27th 
day of September, A. D., 1854, a certified copy ot which 
resolution is hereto annexed and made part hereot. 


Whereupon said Albert Baldwin, in his said capacity as 
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President, declared and does hereby declare that he ac 
cepts all and singular the terms, conditions, provisions, 
obligations, rights, benefits and advantages set torth and 
contained in said Ordinance No. gog, adopted by the 
Council of the City of New Orleans, on the 23d day ot 
September, A. D. 1884, and approved by the Mayor on 
the 26th day of September, A. D. 1884, thereupon duly 
promulgated, and which said ordinance, so accepted by 
said Baldwin, President, is in the words and figures follow- 
ing, towit: (Here follows Ordinance No. gog, C.S. 
See Exhibit *C.”’) 


And said Joseph Valsin Guillotte, Mayor, and said Al- 
bert Baldwin, President, having each read and declared 
himself tully cognizant of the contents of said Ordinance, 
do severally declare that they do hereby contract. engage, 
and agree, one with the other, according to the terms, 
provisions, conditions and language of said Ordinance: 
all and singular ot which, said terms, conditions, provisions 
and language shall be and is hereby made a contract, en- 
gagement and agreement between said parties, the City of 
New Orleans and the New Orleans Water Works Com 
pany: to be observed and carried out and held and main- 
tained inviolate during the entire term and existence of the 
said New Orleans Water Works Company, its assigns or 
successors, as now tixed in the Charter of said Company, 
being a period ot fifty vears trom the incorporation of said 
Company. 


The said Albert Baldwin, as President aforesaid, en- 
gages to turnish and supply water trom the pipes ot said 
Company in the manner, at the times and tor ali purposes 
and objects as set forth ia and pursuant to the provisions 
and requirements of the said Ordinance No gog, Council 
Series; to furnish or supplv water to and tor the public 
places, buildings and institutions as in and by said Ordi- 
nance required; to allow the City ot New Orleans in time ot 
drought, said state or condition of drought to be decided by 
the Board of this Company and the City Council, to turnish 
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water to such persons as may live outside the lines of the 
pipes of the said Company for the needs of said persons, 
without waste, and by such means of transportation by 
carts, wagons, barrels or like appliances as_ said City may 
provide and turnish, all pursuant to the intent and purpose 
of sections second and fifth of said Ordinance; to observe 
and obey any ordinance duly notified to said Company di- 
recting the increase of the number of fire plugs, fire hy- 
drants and fire wells, or the decrease thereof, provided 
said decrease be not below eleven hundred and thirty-nine 
(1139) in number, all according to section third of said 
Ordinance, and turther he engages and contracts, as Pres- 
ident aforesaid, to do, pertorm, and give and to observe, 
carry out and fulfil! all things required of said Company 
by or in said ordinance. 

In consideration whereot said Joseph Valsin Guillotte. 
Mayor, aforesaid, engages and contracts to pay unto said 
Company annually the sum of sixty (60) dollars, tor each 
and every fire plug, fire hydrant and fire well connected 
with the mains or pipes of said Company, ot which there 
are now eleven hundred and thirty-nine (1139). and which 
number shall ever be the least measure of the annual sum 
to be paid said Company; to pay said Company annually 
sixty (60) dollars tor every additional hydrant, fire well or 
tire plug exceeding said number of eleven hundred and 
thirty-nine (1139) and hereatter attached to said mains or 
pipes: to notity said Company in writing of all decrease 
or increase required of sald plugs, hydrants or wells. to 
make promptly, tully and specially the annual appropria- 
tions and monthly payments as required by and in section 
three of said ordinance, the City to deduct or retain trom 
the last monthly payment m each vear six per centum of 
each annual sum paid and to be paid said Company as 
provided in said section three: to hold and set apart and 
keep as a distinct tund, the moneys or collections as re- 
quired by said ordinance, and upon request or demand ot 
said Company on the last day of each month tn any vear 
the Comptroller of the City shall warrant on the Treasurer 
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for, and the Treasurer shall pay trom said money or col- 
lections, the installments which at that time shall be due, 
without other authority or erdinance than said ordinance; 
and the Comptroller or Auditing Officer and the Treasurer 
of the City shall taithtully carry out and promptly obey all 
the requirements and provisions ot the fourth section of 
said ordinance and shall raise no obstacle nor impose any 
delay in obeying the same: and, it shall be the duty of 
ach, in his respective department, to keep all money and 
collections appropriated under said ordinance and _ this 
contract, as separate from all other moneys and as a dis- 
tinct fund, all pursuant to and in accordance with said 
‘section tour. 

The said Company shall have the right to inspect and to 
examine into and concerning the use of water supplied by 
it,and none of said water shall be wasted or used otherwise 
than for the purposes named in said ordinance and to the 
extent of the actual need for said purposes, all as provided 
in section five of said ordinance, and to this end the ofhi- 
cers and persons designated in said section five and the 
City of New Orleans, shal! do, perform, and abstain trom 
doing the things set torth in said section five of said 
ordinance. 

Further it is agreed and understood and stated Dy ana 
between the said parties that the specifications or detailing 
in this instrument of the several rights, duties, obligations 
and things to be done, performed, observed, carried out 
or abstain from respectively, does not and shall not limit, 
modify or in any manner take trom the ettect of any of 
the terms, conditions, provisions or expressions of said 


ordinance, all ot which are by these presents accepted 


and made binding, eftective and operative upon and be- 
tween the said New Orleans Water Works Company and 
the City of New Orleans, their assigns or successors, tor 
and during the term named in the Charter of said Company. 

Thus done and passed in my office in the City of New 
Orleans, aforesaid, the day, month, and year first afore- 
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ii said, in the presence of Charles G. Rebentisch and George 
| B. Goetz, witnesses, residing in this Parish, who have 
signed their names with the said parties and me Notary. 


Original signed : 


J. V. GuiLLorre, 
Mayor. 
ALBERT BALpwin, 
President of the New Orleans Water Works Company. 


C. G. REBENTISCH, 
GEoRGE 6b. Goetz. 
J. D. Tay or, 

Notary Public. 


A true copy of the original. 
New Orleans. May 10, 1888. 
4) J. D. TAYLOR, 


Notary Public. 
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|\EXHIBIT E.| 


MAyorALTY OF NEW ORLEANS, ? 
City Hall, Oct. 27, 1888. § 
No. 3287—Council Series. 

An Ordinance directing the City Attorney to amend plead- 
ings tiled in the Civil District Court, Parish of Orleans. on 
behalf of the City in case No. 15,744 of the docket of the 
Court, and entitled ** Edward Conery, Jr., and others vs. 
The New Orleans Water Works Company, the City of 
New Orleans, and others,’ and also directing him to join 
in plaintitfs’ demand to annul the alleged contract of the 
City of New Orleans, under Ordinance gog, C. S., with 
the Water Works Company, as beyond the powers of the 
late City administration, and in fraud of the rights of the 
City: and further directing the City Attorney to proceed 
in said suit tor the best interests of the City of New 


Orleans. 

Section 1. Be it ordained by the City Council of New 
Orleans, that the City Attorney, on behalf of the City, at 
present a detendant of Record in suit 15,774. of the Civil 
District Court, entiled **Edward Conery, Jr., e¢ a/. vs. 
The New Orleans Water Works Company, e/ a/.,°° be and 
he is hereby directed to amend, with leave of the Honor- 
able the Civil District Court, tor the Parish cf Orleans, 
the answer ot the city therein, and to join in plaintitts’ 
demand, and to proceed in order to cause to be vacated 
the alleged contract under Ordinance gog, C. S., between 
the city and the New Orleans Water Works Company, of 
date, Oct. 3, 1854, before J. D. Taylor, notary, and to 
have the same pronouced null and void, and of no ettect, 
as being detrimental to the public rights and interest, be- 


yond the powers of the late ‘city administration, and in 
fraud ot the rights of the city. 


Sec. 2, Be it further enacted. etc., That the City At- 
torney be and he 1s hereby authorized to take such turther 


<> 
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action in pursuance of this ordinance, relative to said 
cause No. 15,774, and entitled **Edward Conery, Jr., and 
others vs. the New Orleans Water Works Company, the 
City of New Orleans, and others,’’ as he may deem neces- 
sary tor the best interests of the City. 

Sec. 3. Be it further ordained, etc., That all ordinances 
or parts of ordinances inconsistent with or contrary to the 
provisions of this ordinance, be and the same are hereby 
repealed. ° 

Adopted by the Council of the City of Orleans, Oct. 
23, 1888. 

Ep. T. MANNING, 
Clerk ot Council. 
Approved Oct. 26, 1888. 


A true copy: JOS. A. SHAKSPEARE, 
WRIGHT SCHAUMBURG, Mavor. 


Secretary to the Mayor. 


(EXHIBIT F.} 


ExTrRACTS FrRoM THE CONSTITUTION OF LOUISIANA OF 


1879. 


Article 253. The citizens of the City of New Orleans, 
or any political corporation which may be created within 
its limits, shall have the right of appointing the several 
public officers necessary for the administration of the 
police of said City, pursuant to the mode ot election which 
shall be provided by the General Assembly. 


Art. 254. The General Assembly, at its next session 
after the adoption ot this Constitution, shall enact such 
legislation as may be proper to liquidate the indebtedness 
of the City of New Orleans and apply its assets to the 
satistaction thereot. It shall have authority to cancel the 
Charter of said City, and remit its inhabitants to another 
form of government if necessary. In any such new form 
of government no salary shali exceed $3,500. 


Art. 255. The General Assembly shall pass necessary 
laws to prevent sailors or others of the crew of toreign 
vessels from working on the wharves and levees of the 
City of New Orleans: provided, there is no treaty between 
the United States and toreign powers to the contrary. 


Art. 57. The General Assembly shall have no power 
to release or extinguish, or to authorize the releasing or 
extinguishing, in whole or in part, the indebtedness, lia- 
bility or obligation of any corporation or individual to 
this State, or to any parish-or municipal corporation 
umerein: provided, the heirs to confiscated property may 
be released of all taxes due thereon at the date of its 
reversion to them. 
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Art. 45. The General Assembly shall have no power 
to grant, or to authorize any parish or municipal authority 
to grant, any extra compensation, fee or allowance to a 
public officer, agent, servant or contractor, nor pay, nor 
authorize the payment, of any claim against the State. 
or any parish or municipality of the State, under any 


agreement or contract made without express authority 
ot law: and all such unauthorized agreements or contracts 


shall be null and void. 


[EXHIBIT G.) 


Extract Frou Actr No. 20 or THE Acts oF 1882. 


‘Being the Present City Charter of New Orleans. | 


’ 


Sec. 7. The Council shall have power and it shall be 
their duty, to pass such ordinances and to see to their faithful 
execution as may be necessary and proper: (1) To pre- 
serve the peace and good order of the citv. (2) To main- 
tain its cleanliness and health. and to this end: (a) to 
adopt and provide an eflicient svstem of drainage: (4) to 
provide tor the inspection and cleanliness of all vanits, 
privies, vards, pools, markets, cemeteries: (c) to regulate 
the location of and inspection and cleansing of dairies, 
stables, cattle yards, landings and pens, slaughter houses, 
soap, glue, tallow, and leather factories, depositories for 
hides, and all places or business likely to be or become 
detrimental to health, and to adopt such ordinances and 
reguiations as shall be necessary or expedient tor the pro- 
ection of health, and to prevent the spread of disease, and 
to maintain a good sanitary condition in the streets, public 
places, and buildings, and on all private premises. The 
Common Council shall provide tor the frequent inspection 
of all premises by persons to be designated, either by the 
Common Council or by the Board of Health in the city: 
they shall also prescribe what water supply shall be pro- 
vided by the owners of private premises and that all 
premises, yards, streets and alleys shall be kept ina cleanly 
condition; shall provide tor the punishment of any violation 
of such ordinances or regulation, by fine or imprison- 
ment or both; and all such fines, when recovered, shall be 
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paid over to the Board of Health, to assist in its mainte- 


nance; (@) to suppress all nuisances: (¢) to prevent the 
sale of adulterated or decayed food, and punish the same; 
to punish the sale of adulterated drinks. (3) To open and 
keep open and free from obstruction all streets, public 
squares, wharves, landings, lake shore and river and 
canal banks. (4) To keep the street and crossings, and 
bridges, and canals and ditches. clean and in repair. (5) 
To organize and provide an etlicient police. (6) To light 
the streets, wharves, landings and public squares. 
(7) To organize and maintain free public schools. (8) To 
provide tor the extinguishing of fires. (9g) To maintain 


levees, dykes, and to protect the city trom overtliow. 


‘EXHIBIT H.! 


No. 9,007. 


Extract From 347TH ANNUAL Reports, P. 432. 


Ciry or NEw QOrzeEAns vs. THe New Onrnvceans Water 
Works Coarprany. 


The exemption from taxation of defendant’s property by its 
Charter, passed in 1577, is unconstitutional, and the City’s 
demand tor taxes is sustained, 

To the extent that the exemption was the consideration of de- 
fendant’s obligation to supply tree water to the City, de- 
tendant is entitled to relief. 

The exemption was not the sole, but only part of the considera- 
tion of the obligation to supply free water. 

This partial failure of consideration entitles defendant to reliet 
to the precise extent thereof, which is accomplished by con- 
demning the City to pay for its water to the value of the 


taxes recovered. 


Appeal from the Civil District Court tor the Parish of 
Orleans. WVonroe. F. 


Chas. fF. Buck, City Attorney, and Wynne Rogers tor 
plaintitf and appellant. 

Albert Voorhtes, Thomas F. Semmes, Henry B. Kelly, 
Blanc & Butler, and Breaux & Hall, contra. 


The opinion ot the Court was delivered by 

FENNER, J. The Act of the General Assembly, No. 33 
of 1577, is the charter of the detendant company, and is 
entitled ** An Act ¢@o enable the City of New Orleans to 
promote the public health and to afford greater security 
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agaist fire, by the establishment of a corporation to be 
called the New Orleans Water Works Company,” etc. 

The act provides for the transfer trom the City of New 
Orleans to the company ot ‘** the water works and ali the 
property appurtenant thereto, ’ then belonging to said city. 

It confers upon the detendant sundry valuable privileges, 
amongst others, ** ‘hat i shall have for fifty years the ex- 
clusive privilege of supplying the Cilyof New Orleans and 
its tnhabitants with water from the Mississippi river, or Uny 
other stream or river, by means of pipes and conduits,” 
elc., and to charge therefor. 

The eleventh section of the Act, which is directly re- 
sponsive to the purpose declared in the title, provides: 

** Phat the City ef New Orleans shall be allowed to use 
water from the pipes and plugs of said company now laid, 
or hereatter to be laid, free of any charge, for the extin- 
cuishment of tires, cleansing of the streets, and tor the use 
of all public buildings, public markets, and charitable in- 
stitutions, and that the said company shail place, free of 
any charge whatever, two hydrants of the most approved 
construction in front of each square, where a main pipe 
shall be laid, at a suitable distance from each other, 
from which a sutlicient quantity of water may be conveni- 
ently drawn for the extinguishment of fires, tor watering 
the streets, and cleansing the gutters, and tor any other 
public purpose: that on the squares which do not front on 
the river, the hydrants shall be placed on opposite sides of 
the streets, at an equal distance trom each other and the 
corners. It shall be the duty of the said company, when- 
ever main pipes shall be laid, to supply water tor all the 
purposes herein mentioned at all times during the continu- 
ance of this charter: and in consideration thereof the 
franchises and property of satd New Orleans Water 
Works Company, used tn accordance wtth this Act, shall 
be exempt from taxation—State, municipal, and paro- 
chial.”’ 

By an amendment of the Act, the exemption from State 
taxation was repealed. 
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The City of New Orleans brought the present suit to re- 
cover $11,484.87, amount of taxes levied on the defend- 
ant’s property for the year 1881. 

Defendant. in its answer, pleads, in bar ot plaintiff's 
action, the exemption granted by the toregoing Act; and 
then, reconvening, demands that in case the plea of ex- 
emption should be overruled, the city should be condemned 
to pay the value of the water used during the vear tor 
which the tax was levied. 

Judgment was rendered in tavor of the city tor the tax 
claimed and in favor of reconvenor against the city for the 
value of the water, viz.: the sum of torty thousand two 
hundred and eighty-one dollars and eighty-seven cents. 

The correctness of the judgment tor the tax does not 
admit of question. 

The courts organized under the Constitution ot 1868 
repeatedly decided that neither municipal authorities nor 
the State Legislature could validly exempt property trom 
taxation, either by commutation of such taxes, or in any 
other manner, unless the property was * actually used tor 
church. school, or charitable purposes.”” See, specially: 
City vs. Latavette Insurance Company, 25 An. 756: Lou- 
isiana Cotton Manufacturing Company vs. City, 31 An. 
440: City vs. Louisiana Savings Bank, /d. 827: also, 27 
An. 376, 646,648; 28 An. 495, 512: 31. 292, 637, 519, 

This jurisprudence has been followed by this Court, as 
at present organized. State vs. Louisiana Savings Bank, 
32 An. 1137; City vs. New Orleans Sugar Shed Company, 
2 


To the extent that this subjection to taxation destroys or 
mmpairs the consideration upon which rests the contract of 
defendant to supply free water to the city, defendant ts un- 
doubtedly entitled to relief, but to that extent only. 

The position of defendant, impliedly though not express- 
ly approved by the judge @ go, is that the exemption from 
taxation was the so/e consideration of the detendant’s obli- 
gation to turnish the city with free water, and that when 
the city elected to claim its taxes it released the defendant 
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from its entire obligation to turnish water free and became 
bound to pay for all the water used, even though exceed- 
ing, as it does, three told the taxes. 

Such is not our view. 

While the free water supply ts declared by the Act to be 
the consideration, and doubtless the sole consederation, of 
the exemplion from taxes, the Act does not declare, nor do 
we think it means, that the exemption ts the sole considera- 
lion of the obligation lo supply the water to the city. On 
the contrary, we consider that the latter ts a prinetpal and 
fundamental proviston of the contract, the consideration of 
which ts fond nol only in the exemption, but in all the vatl- 
ucable privileges conferred by the Act. 

This is so clear to our minds from the reading ot the 
entire Act, and trom the nature and purposes of the stupu- 
lation, as indicated by the ttle, that we deem it unneces- 
sary to elaborate our reasons. The result is, that defend- 
ant has suffered, not a total, but only a partial fatlure of 
the consideration of its contract and 1s entitled to relief 
only pro lento. 

The principle governing the reliet 13 well expressed by 
Mr. Parsons: ‘** Where the consideration fails only in 
part, principles analogous to those which govern an inguiry 
into the adequacy of a consideration would be applied to 
it. If there were a substantial consideration left, although 
much diminished, it would still suthce to sustain the con- 
tract. ™“ * * If the consideration and the agreement 
founded upon it both consisted of several parts and a part 
ot the consideration failed, and the appropriate part ot the 
agreement could be apportioned to it, then they might be 
treated as several contracts. and a recovery of money paid 
be had accordingly.” 

1 Parsons’ Contracts 462. 

Franklin vs. Miller, 4 A. and E. 605. 

Roberts vs. Havelock, 3 B. and Ad. 404. 

There could not be a clearer case for the application of 
these principles than this. 
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Detendant’s obligation to furnish water to the city 1s un- 
restricted as to amount, and it appears that the city has 
actually used and the defendant has turnished water to 
the value of more than forty thousand dollars. The extent 
lo which the consideration has failed ts exactly the amount 
ef the city’s claim for taxes. It the city shall be con- 
demned to pay detendant for that amount of water, exact 
justice will be done and defendant can claim no more. 

But for the nature of the city’s claim being for taxes, 
compensation would preserve the exact status guo. 

We regret that the city’s financial condition prevents the 
judgment against her from being the immediate equiva- 
lent, but the law regards interest as the only compensa- 
tion tor the delay which defendant may sutter in the col- 
lection of its judgment. 

We observe that in the sugar shed case we allowed the 
defendant a judgment in reconvention for an amount 
slightly exceeding the city’s claim tor taxes. It may be 
that, in that case, the exemption was the sole consideration 
of the donus; but in any event, the ditterence between the 
two claims was so slight that the view now presented did 
not attract our attention. City vs. New Orleans Sugar 
Shed Company, 35 An. 549. 

It is, therefore, ordered, adjudged, and decreed that 
the judgment appealed from be amended by reducing the 
principal of the amount aliowed detendant on its reconven- 
tional demand from $40,281.87 to $11,484.87: and that, 
as thus amended, the same be now aflirmed,. defendant to 
pay cost of this appeal. 
|The italics are by the present editor. | 
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The city of New Orleans, pjaintitl in error, will please take 
notice that on Monday, the wat day of January A. D., 1590, or 
on the first day thereafter, when the United States Supreme 
Court shall be in session and will hear counsel in that behalf 
the New Orleans Waterworks Company by its counsel will 
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move that court asset forth in the annexed printed motion, 
und will at the same time submit to the court the annexed 
| printed brief and argument in support of said motion. 
J. R. BECKWITH, 
IH. HW. WALL, 
GUS. A BREAUN, 


‘vunsel for New Orleans Waterworks Co, 


New Orleans. December. 1SS9. 
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Supreme Court of the United States. 
No. 


THE OcToBER Ter, A.D. 1889. 


THE CITY OF NEW ORLEANS, PLAINTIFF IN ERROR, 
CEerSUus 


THE NEW ORLEANS WATERWORKS COMPANY Aanp E. 
CONERY. ET ALS... DEFENDANT IN ERROR. 


Error to the Supreme Court of the State of Lousiana. 


MoTiIon TO DISMISS OR AFFIRM. 


And now comes the New Orleans Waterworks Company, 
made defendant in error in the writ of error sued out herein, and 
moves the court that the writ of error herein be dismissed, for 
the reason, amongst others, that the record herein does not: show 
that this court has jurisdiction to review or revise the decree of the 
Supreme Court of the State of Louisiana herein, to valeems the said 
writ of error is directed and addressed, and because the plaintiff 
inerror, the city of New Orleans, cannot lawfully prosecute the 
writ in manner and form as granted and allowed. 

And as authorized by rule 6 of the rules of this court the 
said New Orleans Waterworks Company joins with said motion 
to dismiss said writ of error, a motion that in the event the court 
shall deem that the record may or does ee slow that the court 
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has jurisdiction, that the court affirm the deeree of the Supreme 
Court of the State of Louisiana herein, because it is manifest that 
the writ of error herein was taken for delay, and that the question 
upon which the jurisdiction of this court depends is so frivolous 
as not to call for or need further argument. And so moves this 


honorable court. 
J. RL. BECKWITH, 


H. ii. TALL, 
GUS. A. BREAUN, 


Counsel for New Orleans Waterworks Company. 


Supreme Court of the United States. 
No. 


THE CiTY OF NEW ORLEANS, PLAINTIFF IN Exror, 
versus 


THE NEW ORLEANS WATERWORKS COMPANY anv E. 
CONERY, Jk, ET ALS, DEFENDANTS IN Error. 


Writ OF ERROR TO TITE SUPREME COURT OF TUE STATE OF 
LOUISIANA. 


Brief on Motion to Dismiss or Affirm. 


This is « curiosity—a writ of error sued out by a single 
defendant against a co-defendant and common plaintifl, complain- 
ing of a decree sustaining and giving effect to the original plea 
and defence pleaded by the present plaintiff in error against the 


demand of the original plaintiff, 


STATEMENT OF FACTS AND PLEADINGS. 

This action was instituted in the Civil District Court for the 
parish of Orleans by I. Conery and a score of other persons 
claiming to be taxpayers, paying taxes to the city of New Orleans. 
They made the city of New Orleans and this defendant in error 

[Nore.-- At the time of preparing this brief the record is being 


printed and weare unable to give page reference to the printed trans- 
cript.] 


2 NEW ORLEANS VS. WATERWORKS. 


defendants in their action, alleging that the city officials refused 
or neglected to do their duty as excuse for instituting the suit as 
taxpayers and fr making the city defendant, in order that the 
city might be compelled by the courts to do what these patriotic 
taxpayers construed to be its political and administrative duty. 
The petition of the taxpayers,in substance, alleges that by the 
terms and authority of acts of the legislature of the state, adopted 
in 1877 and 1878, the city of New Orleans sold its publie water. 
works to the New Orleans Waterworks Company fora valuable 
consideration, forthe term of fifty years, the state giving the vendee 
rey 


a certain monopoly of public water supply. This grant has been 


repeatedly before this court, notably in the case of the St. Tam- 
many Waterworks Company vs. the New Orleans Waterworks 
Company, 720 U.S. 64. and in New Orleans Waterworks Company 
vs. Rivers, 115 U.S. 674. 

They allege that the 11th section of the charter of the water- 
works company is a covenant for public water supply. The sce 
tion is in the following words : 

See. 11. Be it further enacted, ete., That the city of New Or- 
leans shall be allowed to use water from the pipes and plugs of 
said company, now i:zid or hereafter to be laid, free of any charge, 
for the extinguishment of fires. Cleansing of the streets, and for the 
use of all publie buitidings, public markets and charitable institu- 
tions; and that the said eompany shall place, free of any charge 
whatever, two hydrants of the most approved construction in front 
of each square, where a main pipe shail be laid. at a suitable dis- 
tance from each other, from which a sufficient quantity of water 
may be convenient!y drawn for the extinguishment of fires, for 
watering the streets and cleansing the gutters. aud for any other 
public purposes ; that on the squares which do not front on the 
river the hydrants sinall be placed en opposite sides of the streets, 
at an equal distance from each other and the corners. [It shall be 
the duty of the said company, whenever main pipes shall be laid, 
to supply water for ool the purposes herein mentioned at all times 
during the continuioce of this charter ; and in consideration thereof 
the Sranehises and > operty of said New Orleans Waterworks Com- 
pany, used in accor ce with this act, shall be exempted from taxation 
—state, municipal an parochial, 


Act No. 33. 6s. ra session, 1877, pages 51-55. 


This section wa: subsequeatly amended by «act No. 43 of the 
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acts of 1878 (session laws, 1878, page 70) by striking out the word 
‘state’? from the exemption froin taxation. leaving the covenant 
of exemption to include municipal and paroehial taxation only. 

The petition alleges that at the time of the purchase of the 
waterworks in 1878 it was the settled construction of the state 
constitution then in foree that the legislature could not exempt 
property of this character from muni¢ipal or parochial taxation, 
and that the Waterworks Company knew or ought to have known 
this to be the law, henee took nothing by the covenant; that 
while the covenant to furnish free water was binding on the com- 
pany, the covenant to exempt the property from municipal taxa- 
tion was not binding on the city. The result claimed is that 
the city had free public water supply for nothing in return. 

That the city assessed the property of the company and 
levied a municipal tax ; the company refused to pay, claiming ex- 
emption; the city sued for the tax in the state courts ; the com- 
pany defended, claiming exemption by law, but interposed an al- 
ternative demand for full value of public water supply in the 
event that it should be held by the courts that there was no ex- 
emption from taxation; that this cause went through the courts 
until it was determined by the Supreme Court of the state in 
ISS4, as reported in the case of The City of New Orleans rs. the 
New Orleans Waterworks Company, 06 Louisiana Annual Re- 
ports, page 472; the court deciding that the legislature had 
no power to make the exemption; that the exemption was 
but a pert of the consideration for free water supply: that 
the company must pay the tax assessed, but could have 
judgment back for a sum equal to the tax paid; the tax 
to be paid into the treasury, the judgment back to be a 
judgment as in case of a common, unsecured debt, due from a mu- 
nicipal corporation that could not be compelled to pay the judg- 
ment, there being no compulsory process to compel satisfaction of 
judgment against the city of New Orleans. 

The petitioners also alleged that, although this contro- 
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versy was confined to the tax of one year (1SS1) the Su- 
preme Court had intervened as a contracting party, and by 
its decree had made a new contract tor the waterworks com- 
pany without its consent; that the contract as made by the 
Supreme Court was free water supply for the city, with no ex- 
emption from taxation, the city to compel the payment of taxes 
and submit toan unenforceable judgment back for a like amount. 

That the waterworks company ought to have been contented 
with this extraordinary result, but was not contented, 

That the company applied tothe legislature for relief. and, as 
the petition implies, seduced the legislature into honest action, re- 
sulting in the adoption of act No, 56 of the acts of ISS4 (sesssion 
laws of 1834, page 78). This act is printed in ertenso as ** Appendix 
A.’ It enacted that in all cases of taxaiion of the property of 
the Waterworks Company, whether in the past or in the future, and 
the company was compelled to pay notwithstanding the exemption 
vranted in section 11 of its charter, the city should be compelled 
to pay the company the full value of all water supplied during 
the vear or years covered by the tax collected; and compelled the 
city in the event it elected to enforce the tax to provide and 
set apart in its annual budget a sum equal to the value of the water 
to be supplied during the year, providing that unless this was 
done the company could pot be compelled to furnish publie water 
supply for the year for which the city had not provided. This 
action would seem to have been honest. If the city did not elect 
to levy the tax the relation between the parties was undisturbed ; 
if it did elect to levy the tax then it must pay for public water 
supply and make provision in its badget for the payment by 
consigning a part of its revenues for that purpose. 

The act in no way modified the charter of the Waterworks 
Company, but did operate on the city. If the city did not elect to 
vive the act effect by insisting on a tax, the act, as far the future was 
concerned, was inert ; if it did elect to tax, then the act operated 
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a control over the city as a legislative modification of its charter 
in its dealings with the Waterworks Company. 

The petition assails act 56. charging it with all imagin- 
able vices: Ti was in violation of the constitution of S79; the title 
was bad; the act was double; it sought to a relieve a contractor of 
his obligations toa municipal corporation ; it sought toset aside or 
modify the Supreme Court contract; it was promoted by the Water- 
works Company, Was a modification of iis charter, and deprived 
that company of its monopoly grant and rights, although what 
the taxpayers had to do with that matter, if true, is not clear; in 
fact it was as full of vices as the volunteer taxpayers were full of 
virtues and patriotism, which, in their estimation, was apparently 
the superhative. 

The petition further alleges in substance that, seduced by the 
Waterworks Company, the city eiceted to impose and collect the 
tax in the future, and adopted ordinance No, 909 of the current 
series; that the city entered into a contract for public water sup- 
ply under the terms of this ordinance. The contract embodies 
the ordinance 909 and is printed jn exrtenso as ** Appendix B,”’ 
annexed to this brief. 

The city elected in this contract to assess and collect the tax 
in disregard of section [1 of the charter of the company, and pay 
for public water supply. Tae rate of payment was fixed at 360 
per hydrant. Inereased supply in’ time of drouth and increased 
pressure were provided for. The minimum number of hydrants 
ou the streets was fixed, with a covenant to make provision for 
payment in the annual budget, with discount for prompt payment, 
and time fixed when this contract should go into effect. 

Although the city had full power to do this under its 
general charter powers it is charged in the petition that this 
contract was entered into under and depended for its valid. 
ity on act 56 of ISSt. The aet was void, they alleged, 
and therefore the contract fell with it. The contract was 


indiscreet—a bad bargain, in their opinion, and therefore 
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void. They did not like the contract as) taxpayers: there- 
fore it was vicious and worthless. They were true and suf, 
fering patriots: the Waterworks Company was composed of 
greedy schemers : therefore they must have debauched the mayor 
and city council: therefore the contract was void ; it called for the 
payment of more money than the taxpayers liked to contribute. 
No legislative body had any right to legislate unwisely ; in then 
opinion the state legishiture and the eity couneil had both legis: 
lated unwisely : therefore their legislation was void; and other 
nonsense of like character. They joined the city, most of its 
executive officers and the Waterworks Company: as defendants 
prayed an injunction to prevent the payment of any more money 
to the Waterworks Company ; that act 56 of the aeis of LSS4 be 
declared unconstitutional and void; that ordinance $09 and the 
contract made under it be annulled and set aside ; that the Water- 
works Company be decreed to furnish free public water supply, 
‘pay all taxes imposed, and reeover back a like amount if they 
could get judgment against the city and enforce its colleetion, 
which practically meant free publie water sepply for nothing in 
return. 

The defendants were all cited in the district court. The 
Waterworks Company, the city and the other defendants exeepted 
that there was no cause of action in the plantifis as taxpayers; 
the defendants pleading separately, the city and its officers for 
themselves, the Waterworks Company for itself. 

In accordance with the jurisprudence of the state as it then 
existed the district court sustained the exeeptions and dismisses 
the action. The taxpayers appealed. Pending appeal the Su- 
preme Court reversed the jurisprudence of the state in that par 
ticular, and held that taxpayers vould assail.a municipal corpo- 
ration; therefore when this appeal was reached the court reversed 
the judgment of the lower court and sent the case back for trial 
on its merits, if it bad any. 

On remand to the lower court defendants were required 
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to plead. The city, acting for itself through the city attorney, 
appeared and in a general denial formally pleaded; denied all of 
the charges of frand and all of the vices charged against the city, 
the city council, the state legislature, ordinance 909 and the 
contract under it, and prayed judgment against the laxpayer 
plaintiff's. 

This pleading under the laws of Louisiana was a judicial 
confession of the most solemn form, affirming the validity of the 
contract with the Waterworks Company, in which that company 
had a vested right, as its effeet was to affirm the validity of the 
contract, and would have made it good if it had been voidabie 
only. This plea has never been withdrawn, but still stands as the 
plea of the city in vindication of ordinance 909 and the coutract 
asstiled by the laxpaying plaintiffs. 

The Waterworks Company also appeared and excepted that 
there was no cause of action disclosed in the petition as pleaded. 
This exception was tried and partially overruled, partly referred to 
the merits, when the Waterworks Company answered exhaustively, 
putting at issue all of the facts and alleged law crammed into the 
petition. The case stood at issue over one term without trial. 
Meanwhile the term of oflice of the city government that had 
adopted the ordinance and made the contract expired, and a so- 
called *‘reform city government” was elected. The result of this 
election was a change of city officers, representatives of reform and 
repeal. These militant and military reformers came to the admin- 
istration of the city, as **the reform government,” a city gov- 
ernment militant. To be eonsistent warlike deeds must be done. 

They did not delay long in turning their artillery on the 
Waterworks Company. 

By some kind of an ordinance they directed the city attorney 
to intervene for the city in this suit and demand the annulment of 
ordinance 909 and the contract assailed by the taxpayers. Noth 
ing could better illustrate their confusion of ideas. The city at- 


torney was ordered to intervene and bring the city intoa suit in which 
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the city was already in full length as a defendant who had been 
charged with ail kinds of frauds and vices, and had in the 
most solemn form denied all the matters charged against it and 
affirmed the validity of the contract by formal judicial confession. 
Some of the taxpaying plaintiffs had secured election to the city 
couneil and had thereby reinforced theiroriginal position as plain- 
tits. This new vantage ground was used with a vengeance. 
Counsel for the Waterworks Company naturally supposed 
that the city attorney would apply to the court for leave to with- 
draw the original plea of the city, and were prepared to resist the 
application. This course did not seem necessary to the city attor- 
ney. Permitting the original plea, denying all vice, fraud or ille- 
gality in the contract, to stand undisturbed, he filed a nondescript 
paper, called by him ‘tan amended and supplemental answer,”’ in 
which he set up nearly all of the stuff and trash compressed 
into the taxpayers’ petition against the city, the truth of 
which the city stood on the record denying by its formal 
plea demanding judgment against the taxpayers for costs, 
because these statements were untrue; and on the supposition 
that a municipal corporation, the creature of legislative will, to 
which life can be given and taken away at will, was a corporation 
protected by the construction given the federal eonstitution in the 
Dartmouth College case, the city attorney set up that the city, in 
virtue of the 11th section of the waterworks’ charter and the con- 
struction given that section by the state Supreme Court in the water- 
works tax case in the 56 Annual Reports, had become the bene- 
ficiary of a contract, part law, part an erroneous decision of a 
court; that this composite creation was a vested right in the city 
protected by the federal constitution ; that act 56 of 1884 (which, 
but for the action of the city council, would have remained for- 
ever inoperative) in some way deprived the city of this unfair ad- 
vantage or alleged contract: therefore, act 56 was, in his opinion, 
repugnant tothe federal constitution and void. That, as the act was 
void, his logic ted him to the conclusion that ordinanee 909 
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and the contract under it were also void, as repugnant to the firsi 
article of the federal constitution ; and although both the ordinance 
and the contract were the acts of the city somehow both ought to 
go down. 

This. so far as we can see, was the sole attempt to raise a 
federal «question on the part of either the taxpayer plaintills or 
their lai recruit, this deserter from our side of the controversy. 

Leavy. to file this paper was granted ex parte, and the waterworks 
eited te answer. The company, desiring to get a speedy trial, 
answered this document as cited, excepting that the city could 
net che: ce front on its own contract in the manner attempted ; 
that th - sirst plea of the city affirming the contract cut the city off 
from th. Jouble dealing evidenced by the new attitude of the city, 
and too: issue of fact and law on all matters set up in the pre- 
tended > .eading. 

Wiiea the cause came on for trial the Waterworks Com- 
pany ar: the taxpayer plaintifis objected to any proof in support 
of the; tended amended and supplemental answer of the city 
whileti. plea of general denial remained of rcecorc as the original 


defence f the city against the common plaintiff and antagonis, 


of both » cfendants: that in se far as the new pleadings assailed 
set 56 0) cf wet was valid, and if invalid the e®y had competent 
power onke the contract under the provisions of its charter com- 


pelling . to provide for the extinguishment of fires and sor the 
public lth vithout act 56; and if that aet ies declared invalid 
the eo: et did not fall with it. being warranted by other statutes 
and by . o> law of the land. 

Th ‘ower court ruled out all evidence offered by the 
city in support of them as defendants as inconsistent with 
the former plea of the city, but rendered judgment against both 
defendants. declaring act 56 and the contract void ; granted an 
injunction against the city and the Waterworks Company, inhibit- 
ing them from giving any force or effeet to the contract assailed, 
and from paying or demanding any money or payment under the 
contract, or setting it up in any form. 
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The city never appealed from the decision of the lower court 
rejecting all this evidence, and that judgment and ruling of the 


lower court became final and was acquiesced in by the city. The 


judgment in favor of the taxpayers, by which the contraet was 
destroyed, was satisfactory to the city, with its new, reform notions 
of integrity, after its first denial of any vice or illegality in the 
contract; and as defendant it did not appeal from any part of the 
decree. 

The Waterworks Company, one of the defendants, alone 
appealed from the decree adverse to itself. The city attorney 
never appealed or attempted to bring up any of the matters in 
his ‘intervention’ for the consideration of the supreme court, nor 
the ruling by which his new answer was thrown out of the lower 
court, for reversal or review ; consequently the decree rejecting 
evidence under his ** intervention” stands as the ruling of the 
lower court, unappealed from and unreversed as the decree of a 
court, not the court of highest resort in the state in that case. 

The case came on tor trial in the Supreme Court on the appeal 
of the Waterworks Company alone. That court, by a majority of 
the bench, reversed the decree of the lower court, dissolved the 
injunction and dismissed the case for the want of equity or lawful 
vause of action, placing their judgment and decision on the 
ground that act 56 was not repugnant to the state constitution; 
that the city without that act had authority to make the contract: 
that whether the city should make the contract or not, whether it 
should pay for water, and how much water it should take, how 
it should be distributed or provided for, were all matters of legis- 
lative discretion, vested in the city council, political in character ; 
therefore, in the absence of fraud, such as would vitiate legisla. 
tion, could not be reviewed by the courts, any more than 
any Other political action of a municipal corporation acting within 
the limit of its powers; that there was no fraud proved or ultra 
vires Shown, therefore nothing to sustain the decree appealed 
from. 
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This was all that it was necessary for the court to determine 
to decree against the plaintiffs, and even if the city had appealed 
from the decree, practically dismissing its new and _ penitent 
answer, and the matters therein set up had been before the court, 
there was no occasion to determine anything in relation to act 
6 from the moment the court determined that act 56 was imma- 
terial, as the contract was valid without it. 

It is true that there was a dissenting opinion by Justice 
Fenner and dissent by Chief Justice Bermudez, yet if the dissent- 
ing opinions could be consulted in aid of the writ of error nothing 
‘an be found there to sustain the writ, even if it was possible 
for a municipal corporation to complain of legislation affecting its 
charter powers, where no interest had vested in third persens, 
in which case the third persons injured are the only persons 
who can complain and invoke the federal constitution. 

After a furious assault on the court by the taxpayers plaintiffs 
for a rehearing, the Supreme Court granted counsel until Septem- 
ber, 1889, to file «a brief in support of the petition. This they 
failed to do, and at the present (November) term of the State 
Supreme Court rehearing was refused, and the decree became 
final. On the next day the dissenting chief justice allowed the 
writ of error complained of, not to the taxpayers, plaintiffs in the 
lower court and defendants in appeal, but to the city of New 
Orleans, aco defendant with the Waterworks Company, complaining 
of a judgment confirming its its own act and contract, sustaining the 
defence by which it first met the suit of the taxpayers. To this 
writ the Waterworks Company and the taxpayers are made parties 
defendant. The other city officers, comptroller, ete., original defend- 
ants in the suit, are left out without even mention in the writ or 
in any recital. 

The writ is manifestly fatally defective beyond amendment 
by reason of defects apparent on its face and on the face of the 
record; but the want of jurisdiction of this court to grant the writ 
or review the decree is so apparent that it is of little interest to 
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consider the vices of the writ itself. The writ is allowed to 
operate a supersedeas on a bond of $500, although what there is 
to supersede, as far as the city is concerned, is not apparent. 
The judgment for costs even is in its favor. The writ certainly 
does not revive the decree of the lower state court where it was 
instituted. 

ARGUMENT. 

There was no federal question giving this court jurisdiction in 
writ of error toa state court either raised in or decided by the Su. 
preme Court of Louisiana. The plaintiff in error being a munici- 
pal corporation, strictly political in character, can acquire no vested 
rights as a corporation in or by its charter. The legislature crea- 
ting a municipal corporation can create and destroy at will, un- 
less restrained by the state constitution. This was declared and 
settled in the case of Mount Pleasant vs Beckwith, 100 U.S. 514; 
Barnes vs. District of Columbia, 91 U. 8. 5403; Laramie County vs. 
Albany County, 92 U.S. 50%. 

In this ease Justice Clifford, the organ of the court. held “that it 
is the settled doctrine that municipal corporations are under the 
entire control of the legislature from which their powers are de- 
rived ; that their duties are ail public and at all times subject to 
the will of the legislature, ** and cannot have the least pretension to 
sustain their privileges or their existence upon anything like 
2 contract between them and the legislature of the State. because. 
there is not and cannot be any reciprocity of stipulation, and 
their objects and duties are utterly incompatible with everything 
of the nature of compact.” 92 U.S. 510. 


* oo: % ** Institutions of the kind called counties and towns 
are the auxiliaries of the state in the important business of mu- 
nicipal rule, and cannot have the least pretense to sustain their 
privileges or their existence upon anything like a contraet  be- 
tween them and the legislature of the state, because there is not 
and eannot be any reciprocity of stipulation, and their objects and 
duties are incompatible with everything of the nature of com- 
pact. 92 U.S. oll. 


This is the settled doctrine of all the states. The plaintiff in 
error complains that some contract between the city of New Orleans 
nnd the State of Louisiana, embodicd in its charter grant of political 
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power, has been impaired by act 56 of ISS4. If that act was any- 
{hing more than a bare enabling act it would be simply a modifi- 
cation of the city charter, which is not and never wasa contract— 
simply alicense to administer some ofthe political affairs of a loeal- 
ity which the state has temporarily surrendered toa political corpo- 
ration, subject to such modification or recall as the state legisla- 
{ure may see fil fo make yi its will as to extent, time or manner, 
independent of any federal authority or right of contre, 

The pretense that the city of New Orleans, as apolitical cor- 
poration, has any contract with the state taaf can be impaired 
by the action of the state legislature is so absurd as to beamus- 
ing. It has no contract of any Kind whatever with the state of 
Louisiana. Poe legisheare has full power to legislate the entire cor- 
poration out of existence to-morrow, in so far as any right vested 
in the corporation itself is concerned, 

There eau be no contract between a state and a municipal 
corporation concerning tie political manazement and control of 
public affairs for lie public, 

Even if the city charter of New Orleans was a civil contract 
With the state. set No. 56 of ISS# in no manner interferes with 
that contract. or with the supposed contract made by the Supreme 
Court of Louisiana in the tax case inthe 56th Annual Reports. By 
the terms of act 56 if the city does not impose a municipal tax 
on the property of the New Orleans Waterworks, and attempt 
to collect it, the situation Is to remain unchanged ; viz : free pub- 
lie water supply and no taxation--but if the city undertakes to 
collect the tax. then the legislature defines the terms under which 
it can levy the tax. It is apuble law relating to public matters 
and affairs In ordinance 909 the eity elected to levy the 
tax. It is ordinance 900 thailed to the contract for water supply, 
That ordinance is the act of the city, not of the state. If the city 
by its own act has impaired the faith of its own contract, to its 


own injury. it has nothing to charge against the state, nor has its 


right been impaired by the state in any form. Ordinance 907 
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does not by its adoption or operation raise a ghost of a federal 
question for review in this court. 

Section 709 of the federal revised statutes sets out the only 
eases Where there is a review of the decrees of a State court on writ 
oferror. ‘There are only three classes provided for: First, where 
the validity ofa treaty or statute ofthe United States or an author- 
ity exercised under te federal government is drawn in question, 
and the judgment is against the valicity of the right or statute set 
up. Second, where the validity of a state statute or any authority 
exercised under any state, and the validity or authority so set up 
is drawn in question as repugnant to the constitution, treaties or 
laws of the United States, and the decision is in favor of validity. 
Third, where right, title, privilege or immunity is claimed 
under the constitution or any treaty or statute of or commission 
held, or authority exercised under the United States, and the de- 
cision is against the right, title, authority or immunity set up. 

The decision sought to be reversed must be the decision of 
the court of highest resort in the state to which that case 
could have been carried on appeal or error. If the city of New 
Orleans has any complaint of error to its prejudice it ts that the 
district court, the court of first) instance, refused to entertain its 
so-called “amended and suppiemental auswer.’? From this ruling 
the state law gave the city the right of appeal to the Supreme 
Court. This right was never exercised. The defendant alone 
appealed from ihe decree against itselfin favor of the demand 
of the taxpayers. 

But if this objection is overlooked or disregarded the case of 
the city of New Orleans does not fall under either of the three 
Classes provided for in that section. 

There can be no pretense that the case falls under either the 
first or third classes named in section 709. 

It seems impossible for a political, municipal corporation to 
ruse a federal question under the seeond class, for which provi- 


sion for review is made, in any question of the extent of political 
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power or limitation of power in the act of state legislation creating 
the political corporation or defining its powers in pubiie ad- 
ministration of publie affairs. 

The action of the legislature in making the corporation is 
political and public entirely, and devoid of any suspicion of 
compact or contract between the state and the local corporation 
created for the sole purpose of government at the situs .of the 
corporation ; yet the entire burden of the complaint of the mayor 
in his verbose petition for a writ of error, is that there has 
been the impairment of the obligation of a contract somewhere 
and by somebody, precisely by whom is not made certain. 

The effort is to invoke article 1 of the federal consiitution. 
To invoke that article by reason of the prohibition laid on 
states concerning impairment of obligations or faith of con- 
tracts it is indispensable for the plaintiff in error to show impair- 
ment of a contract, created by convention or by operation of 
law, binding as a contract; and the impairment must be by the 
State. 

If it he coneeded that the plaintiff? in error is here by any 
lawful right: that it stands in the piace of the taxpaying plain- 
tifls and had sued out this writ for them, it is clear that as far as 
power to meddle with the administration of city affairs both 
can stand only as representing the political corporation they 
assume to chaimpion or represent, and must stand on the same 
rights and powers as plaintiffS in error, and make the same show- 
ing of right to review. 

The burden of their suit and its sole object is to have city or. 
dinance 909 and the contract under it annulled. The adoption of 
ordinance 909 and the contract under it are not the acts or legis- 
islation of the state. They are both the voluntary acis of the plain- 
tif inerror. Wf either the ordinance or the contract impair or 
alter any preexisting contract relation between the plaintiff and 
defendant in error, the result came to the city by its own act, acting 


politically and within the sphere of its legitimate political and ad- 
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ministrative powers. This act cannot in a moment of repentance 
be unloaded on the state to bring the case within the second class 
of cases provided tor in section 709, Revised Statutes. The state 
was no party to tlhe contract, for it was the voluntary act of the 
plaintiff in error, and can involve no federal question. 

What is alleged against the contract? Ist, that it is ultra 
vires. This is not a federal question. The court determined that 
it is not wtra vires and ended that controversy by a simple con- 


the city charter. 


struction of a state statute 
2d, that there was combination and conspiracy between the 
city of New Orleans and the Waterworks Company to procure 
the adoption of the ordinance 909 and the contract. This was 
a simple question of fact. The court found the fact against the 
party setting it up. That was the end of a controversy of fact 
without the slightest gleam of federal question involved. 

od, that the contract was indiscreet, an unprotitable conven- 
tion. If this had been a possible ground for reealling the con- 
tract it was also a naked question of fact. The court decided 
thal the action of the city in adopting the ordinance and making 
the contract was political in character, and could not be reviewed 
by the court on the question of its policy or impolicy. No 
federal question there, 

{th, that the city, under its charter, was without authority to 
adopt ordinance 909 or inake the contract; that the only pretended 
authority came from act 55 of the acts of ISst; that this aet was 
unintelligently construed by the city of New Orleans, and assumed 
to give authority to make the contract, when in fact wise and in- 
telligent men would have come to a contrary conclusion and re- 
fused to make the contract; but if the act really did on its face 
authorize the contract, then the act was void for repugnanee to 
articles 45, 57, 254 and 461 of the state constitution, 

The State Supreme Court certainly had authority to construe 
the laws and constituiion of its own State, and determined, not 


only that act 56 was free trom the vices alleged against it and wus 
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valid legislation, but further, that if ithad been invalid such in- 
validity would wot have affected the contract assailed, for the 
reason that under their construction of the charter powers of the 
eity there was fall power to make the contract without act 56. 
That was the end of the contention concerning set 56 of 1S54. 
Phe only act having any relation to the contract assailed that is 
charged io have been the act of the State was the adoption of act 
MM. ‘Phe State Supreme Court determined that act 56 did not 
operate to make any contract or uflect Use validity of any con 
tract. ‘Tiere is nothing, therefore, in that feature of Uiis assault 
on the contract bringing the case into either of the classes review- 
able under the terms of the federal judiciary wei. 

oth. “Phe contract was assailed on the ground of general and 
undetined, wideseribed frauds by everybody. The court found as 
&ftact Uiat there was no proof sustaining this charge—a naked 
issue of fact ound against the pleader, not reviewalile here or else- 
where, 

The Supreme Court of the state certainly found cnough o 
simple and enirely local law to determine the case as ii did de- 
termine it withent dealing with apy federal question, and if there 
had, by any chance, been a federal question in the case the court 
would have determined the case against the plaimtil in error or 
the plauintifi below long before the federal question could have been 
reached, Therefore, if it is possible for a political corporation to 
raise a question of bad faith in the alleged compact by which it 
was given existence by the state, and could litigate the question 
with the state, it Was not necessary in this case tor ie court tu de- 
cide that question, as it could and did dispose of the case on other 
vrounds. 

To give this court jurisdiction to review the judgment of a 
state court, under section 907, It must appear that the tithe, right, 
privilege or immunity was “specially set up or claimed” at the 
proper time and in the proper way. 

Chappell vs. Bradshaw, 125 U.S. 152. 
Spies vs. Llinois, 125 U.S. L31-Lsi. 
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fu error to a state court this court acts only on the reeord. 
It is essential that the reeord not only show that the right, im 
munity, ete. Was setup or claimed in the court below, but that 
the decision of the court was against the right set up or claimed 
in the petition. The petition for writ of error forms ne part of the 
record, 

Clark vs. Pennsylvania, 128 U.S. 3595, 

Warfield vs. Chaffe, 91 U.S. 690, 

Susquehanna Boom Co. vs. West Branch Boom Co., 110 
U. s. be 

“Tt is a well-settled rufe limiting the jurisdiction of this 
court in such cases that where it appears by the record that the 
judgement of the state court might have been based either upon a 
law which would raise a question of repugnancy to the constitu 
tion, laws or treaties of the United States, or upon some other in 
dependent ground, and it appears that the court did in fact base 
its judgment on such independent ground and not on the law 
raising the federal question. this court will not take jurisdiction 
of the case, even though it might think the position of the state 
court an unsound one, 

- And it must appear affirmatively not only that a federal 
question was presented for decision to the highest court of the 
state having jurisdiction, but that its decision was necessary to 
the determination of the eavuse. and that if was actually decided or 
that the judgment as rendered could not be given without decid 
ine it.” 

Klinger vs. Misseurl, 13 Wall. 257-265. 

De Saussure vs. Gaillard, 127 U.S. 216-255. 

Brown vs. Atwell, 92 U.S. $27. 

Citizens’ Bank vs. Board of Liquidation, 95 U.S. 140. 

Chouteau vs. Gibson, PLL U.S. 200. 

Adams Co. vs. Railroad, 112 U.S. 125. 

Detroit City R. Re. vs. Guthard, 114 U.S. 155. 

New Orleans Waterworks Co. vs. La. Sugar Refinery Co.. 
125 U. 8. 48. 

Kreiger vs. RoR. Co., 125 U.S. 39. 


Lehigh Water Co. vs. Euston, 121 U.S. 348s. 


We respectfully subinit that if the writ of error in this cause 
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was not fatally defective for reasons apparent on its fiee, 
and for want of summons and severance it eoufers on this 
court no jurisdiction to review the judgment of the State 
Supreme Court. Ali of the questions determined by the 
state court in reaching its decree are purely local matters of in- 
ternal interest to the state as fur as they are questions of law, ex- 
Clusively questions of the construction of state statutes in their 
relation to the loeal public powers and authority of a local politi- 
cal corporation created by the state and in all things subordinate 
to its authority, and dependent upon the state statutes for exist- 
ence and span of life. 

That not only was there no federal question raised or de- 
cided, but there existed no necessity for the decision of any fed- 
eral question to determine the cause as it has been determined. 

That it was in the nature of things impossible for the city of 
New Orleans to set up the impairment of any obligation of con- 
tract by the state in directing or defining its corporate powers and 
rights, for not a single corporate right or franchise held by it as a 
political corporation came to it by contract, either in form or 
substance, but all came by public las. 

That with the broadest construction of act 56 of the acts of 
ISS4 most favorable to the pretensions of the plaintiff in error, it 
Was simply an act to direct and regulate the levy of municipal 
taxes for a local publie political purpose, with which federal au_ 
thority has no interest or right to interfere. If repugnant to the 
State constitution the state courts were the proper tribunals to 
determine its validity as public law. 

That the act itselfis simply a direction by the political power 
of the state to its temporary political agent in ai loeality in the 
state that in the event it levies taxes on property of the Water. 
works Company it must make provision to pay for public water 
supply: if it does not levy the tax, but respects section 11 of the 
waterworks’ charter, in that case the situation is to remain un- 


changed, 
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The effect that will be given by the plaintiff in’ error to this 
quondam writ, with its order for supersedeas on a 8500 bond, 
will be to put us at the merey of a dilatory creditor of doubtful 
capacity to pay its debts. Not one dollar has been paid under the 
contract since the decree of the district court. The city demands 
and receives its publie water supply, and will demand it) pend- 
ing this writ. An entire community ought not be punished for 
the errors, unfairness or inefliciency of its representatives ; there- 
fore, without calamity to the innocent, the defendant in error 
cannot well cut off the public water supply, but must continue 
that supply, yet if it does not cut off, it must continue to supply on 
the doubtful eredit of a practically insolvent corporation, with 
nothing to recommend its methods or foster faith in ultimate 
payment. Over fifty thousand dollars is now due, and indebted- 
ness will accumulate at the rate of sixty (360) dollars per hy- 
draut per annnm while the city can avail itself of this wretched 
writas exeuse for non-action in the way of the legislative ap- 
propriation necessary to authorize payment of the debt. 

We respectfully ask that the writ of error may be dismissed, 
or, if this court can find inthe record any gleam of jurisdiction, 
the judgment of the lower court be aflirmed. 

Respectfully submitted. 
J. RR. BECKWITH, 
GUS. A. BREAUX, 
If. H. HALL, 
Counsel for New Orleans Waterworks Company, cited as 
Defendants ia Error. 
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Supreme Court of the United States. 
No. 


THE OcTOBER TERM. A.D. ISS®. 


Kk. CONERY, JR. Er AL, PLAINTIFFS IN: ERRok, 
Vevsus 
rHE NEW ORLEANS WATERWORKS COMPANY AND 
THE CITY OF NEW ORLEANS, DEFENDANTS IN 


| 
ERROR. 


Krvov to the Supreme Court of the State of Louisiana. 
MOTION TO DISVWISS OR AFFIRM. 


And now comes the New Orleans Waterworks Company. 
nove defendant in error in the writ of error sued out herein, and 
moves the court that the writ of error herein be dismissed, for 
the reason. amongst others. that the record herein does not) show 
that this court has jurisdiction to review or revise the decree of the 
Supreme Court of the State of Louisiana herein, to whiel: the said 
writaf error is directed and addressed, and because the plaintiffs 
In error the said taxpavers cannot lawfully prosecute the writ in 
nianner and formas granted and allowed. 

And as authorized by rule 6 of the rules of this court) the 


said New Orleans Waterworks Company joins with said inmotion 


to dismiss said writ of error, a motion that in the event the court 
shall deem that the record may or does show that the court 
has jurisdiction, that the court affirm the decree ,of the Supreme 
Court of the State of Louisiana herein, because it manitest that 


the writ of error herein was taken for delay, and that the question 


upon which the jurisdiction of this court depends is se frivolous 


as not to call for or need further argument. And so moves this 
honorable eourt. 
J. R. BECKWITH. 
H. H. HALL, 
GUS. A. BREAUX, 
Counsel for New Orleans Waterworks Company. 


NOTICE. 


kK. Conery et al. and E. D. Farrar, Esq.. counsel for said plain 
tiff in error, will please take notice that on Thursday the 10th day 
of January, A. D. 1889, or on the first day thereafter, when the 
United States Supreme Court shall be in’ session, and will hear 
counsel in that behalf, the New Orleans Waterworks Company, 
defendant in error, by its counsel, will move that court as set 
forth in the preceeding printed motion, and will at the same 
time submit to the court the annexed printed brief and = the 
brief in the case of the City of New Orleans, plaintiff in error, 
vs. the New Orleans Waterworks Company et al., defendants, 
the first writ of error sued out and lodged in the reeord to revise 
or reverse the decree in this cause, also anuexed to this no- 


tice. 


J. R. BECKWITH. 
Hf. H. BALL, 
GUs. A. BREAUX, 
Counsel for New Orleans Weterworks Company. Defendants iv 
Error. 


New Ovledas. Derember ~—-—. ISS”, 


BRIEF OF NEW ORLEANS WATERWORKS COMPANY. AGAIN 
MADE DEFENDANT IN Error IN Writ or Error No. 
2, SUED Out By E. CoNEkY, JR., ET AL... AGAINST THE 
NEW ORLEANS WATERWORKS COMPANY AND THE CITY 


OF NEW ORLEANS. DEFENDANTS IN ERROR. 


The dissenting chief justice of the State supreme court 
seems determined that there shall be a regular hailstorm of 
writs of errer in this cause, and apparently allows all writs pre- 
sented for allowance. 

This time it is the alleged taxpayer plaintiffs who have 
wssiiled us—upon what pretense as to federal questions deter- 
mined adversely to them is not made to appear ; in fact, it seems 
to be the upinion of the chief justice and counsel for taxpayers 
that a federal writ of error to a State court is only a matter of 
caprice, not controlled by law, but allowed always on simple 
demand 

We are unable to comprehend the taxpayers in any better 
position to obtain and lawfully prosecute a writ’ of error than 
the city of New Orleans itself when it assumed the ro/e of 
plaintiff in error in this cause. Both the city of New Orleans 
and the taxpayers or their counsel seem to act in accord and in 
close combination to harrass this defendant in ¢rror with sense- 
less litigation and apparently absurd writs. 

In support of this, the second motion to dismiss or aflirm, 
we submit to the court and rely on our brief in support of the 
motion to dismiss the writ first sued out—that is, the writ in 
which the city of New Orleans stands as plaintiff in error. 

Onthe question of alleged impairment of contract between the 
city of New Orleans and the state of Louisiana, its creator. 
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which is said to be contained in the public laws of Louisiana, en- 
acted about and concerning the publie political affairs of the 
state concerning strictly internal interests and regulations, we 
believe that we have shown in that brief on authority that 
there can be no contract relation between the state legislature 
and a municipal corporation of its creation in any matter 
relating to public affairs. 

It is alleged that counsel for Kk. Conery and his associate, 
tlleged taxpayers, plaintiffs in error in this writ, claim a right 
to this writ because of alleged taking away of some property by 
the decree complained of ** without due process of law.’? This 
assumption, if actually made, cannot be serious, and is too 
inffrm to discuss. 

If this could have been made a question in the case, and if 
the alleged taxpayers could possibly have had any of their prop- 
erty taken away from them in any legal sense and meaning of the 
phrase, the question was never presented to the state court. 
never determined by the state conrt, nor was it necessary for 
the state court to deal with any such question to reach the de- 


cree rendered. 


It seems unnecessary to cite authorities concerning what 
constitutes taking of property or deprivation of personal rights 
und immunities without due process of law. This court has so 
often declared what is not such taking of property or the depriva- 
tion of rights and immunities without due process of law, that 
every possible question of that character that could be injected 
into this case by the most superlative ingenuity has long been 
settled ; besides, instead of any want of *‘process of law,’ there 
has been acomplete epidemic of ‘process of law” in allof which 
the New Orleans Waterworks Company has been the target from 
the first day of its existence until the cyclone of writs of error 


in this case. 
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It was within the power and was the duty of the state Su 
preme Court to construe and declare the effect and operation ot 
its own decree in the tax case of the City of New Orleans vs. 
the New Orleans Waterworks Company, in the 36th Annual 
Reports ; and in doing so it acted in due course of law, under 
due process of law provoked by these very taxpaying plaintiffs 
in error, 

It is clear that the taxpayers, plaintiffs in error, can only 
urge such rights as the city of New Orleans could have urged had it 


assailed the contract with the Waterworks Company. 


Not one single individual right of any one of the taxpayers cs 
an individual isinvolved. Bya freak in jurisprudence, which soones 
or later must beabandoned as dangerously meddlesome, these tax 
payers have been permitted to go into court for the city of New 
Orleans, to assert what they pretended to be the interests of 
that corporation, for that corporation, ina matter of political inter 
nal administration of the political affairs of the corporation, and 
are certainly estoppel where the city they champion would 
be estopped. They can assert nothing against the coutract as- 
sailed that the city of New Orleans could not have urged if it 
had attacked the contract itseif. 

The fourteenth amendment never was intended to apply as 
wregulation of the state in granting or defining the political 
powers and rights of political corporations governing portions 
of the state. 

Such corporations are not, as corporations, included in ans 
provision of the fourteenth amendment. If this was the case 
under any possible construction of that amendment, a city 
charter once granted could not be taken away or municipal 
powers restricted by any state legislature. This is too manifest 
to call for authorities. We eite, however, Mount Peasant es. 


Beekwith, 100 U.S. 514; Lavamie County vs. Albany County, “- 


(LS. 307: Commissioners vs. Lucas, 0.3 U.S. 108. 
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This writ of error should not have been allowed. 
‘* Writs of error to state courts have never been allowed as 
of right.” 
Mitchell vs. The Commonwealth, 7 Wall. 327. 


‘It is the duty of him to whom an application for such a 
writ is made to ascertain, from an examination of the record of 
the state court, whether any question cognizable here on appeal 
was made and decided in the proper court of the state, and 
whether the ease, on the face of the record, will justify the al- 
lowanee of the writ.”’ 


Spies vs. Illinois, 122 U.S. 131-14. 
A petition for rehearing in a state court after the decree 
complained of was made cannot be invoked to support a_fede- 
eral writ of error. 


Parmlee vs. Lawrence, 11 Wall. 36. 


If there are two questions in the case—oue federal and the 
other not—and it appears that the cause was decided in the state 
court upon the question not federal in character. there is no re- 
view on error, and this court may examine the opinion of the 
court to determine what point was decided. 

Croply vs. New Orleans, 108 U.S. 105. 

Cousin vs. Blane, 19 How, 202. 

Adams County vs. Burlingten R. R. Co., 112 U.S, 123. 
Murdock vs. Memphis, 20° Wail. 599. 

Jenkins vs. Leowenthal, 110 U.S. 222. 


As the act 56 of the acts of 1884 did not of itself impose an 
obligation of one dollae on the city of New Orleans, only pro- 
vided that if the city imposed a municipal tax on the Water- 
works Company contrary to the exemption contained in section 
li of that company’s charter then the city must pay for public 
water supply, and the only contract between the city and this 
defendant in error of which complaint is made was a contract 
mide by the city and with the city, it is difficult to comprehend 


how counsel can assert that the state has acted in inflicting 
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any supposed wrong on the city or on any person or corpora. 
tion by the adoption of act 56 of 1884. 

We have not restated the facts and record, as both are fully 
stated iu the annexed brief in the ease of the motion to dis 


miss the writ sued out by the city of New Orleans. 
All of which is respectfully submitted. 
J. R. BECKWITH, 
H. H. HALL, 
GUS. A. BREAUX. 


Counsel for New Orleans Waterworks Company, Defendants in 


Error. 


APPENDIX A. 
No, 56. ] 
| AN ACT 

To provide for the supply of water to the city of New Orleans 
by the New Orleans Waterworks Company, in cases of the 
municipal taxation of said company; to authorize provi- 
sion tu be made for the payment of water supplied and to 
be supplied ; to provide for obtaining a supply of clear or 
filtered water by the New Orleans Waterworks Company, 
und to cnable the city of New Orleans to contract for the 
same; to regulate the payment of taxes imposed on said 
company contrary to the exemption given in its charter, and 

to put into elfect section 11 of act No. 35 of acts of 1877, E. 

S., in instances of refusing or contrary to the exemption 

therein. 

Whereas, Due notice and advertisement has been given and 
made of the intention to apply for this act pursuant to article 
48 of the constitution of this State; and 

Whereas, The New Orleans Waterworks Company is be- 
ing subjected to municipal taxation notwithstanding the ex- 
cmption from taxation granted by its charter in consideration 
of water to be supplied to the city of Sew Orleans; and 

Whereas, It is possibie and desirable to furnish the inhab- 
itunts of New Orleans with clear or filtered water from the Mis- 
sissippi river ; therefore, 

Section 1. De it enacted by the General Assembly of the State 
of Louisiana, That in all instances of the taxation of the fran- 
chises or property of the New Orleans Waterworks Company 
for any vear or years by or for the city of New Orleans, or for 
municipal purposes, whether such taxation be for past or future 
years, and the said company be in any manner obliged to pay, 
notwithstanding the exemption granted in section LL of aet No. 
33 of acts of 1877, E. S., then, in all sueh instances, the said 
city of New Orleans is hereby empowered and required to pay 
the said conipanoy the value of all the water the said company 
has supplied or shall supply during any year or years, for which 
said taxes have been or shall be levied, to or for the use aud 
purposes of the city of New Orleans, its public buildings, mar- 
kets, or for streets, gulters, extinguishment of fires or other 
public purposes, 

Sec. 2. Be it further enacted, etc., That in all instances of 
such taxation, contrary to said exemption, or any future year or 
years, the city of New Orleans shall provide in its budget, or 
shall set apart and appropriate a sum sufficient to pay for the 
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said water supply for said year or years ; and unless this be ob- 
served and done the said company shall net be compelled to 
deliver water for the uses and purposes aforesaid. 

Sec. 3. Be it further enacted, ete.. That any taxes already 
imposed for any year contrary to said exemptions shall not be 
exacted, nor any penalty or interest accrued be demanded 
thereon, or any begin to run, until said city shall have provided 
for the payment of the water supplied in said year, or proyision 
made therefor by remedy at law or equity. 

Sec. 4. Be it further enacted, ete., That to seeure the inhabit- 
ants of New Orleans and to the use of the city a supply of fil- 
tered or clear water the city of New Orleans be and is hereby 
empowered to contract with the said company, and determine 
upon terms and conditions, and fix a price for obtaining from 
said company such supply of clear or filtered water. 

Sec. 5. Be it further enacted, ete., That nothing in thisact shall 
be construed as in any manner abridging or otherwise affecting 
any of the rights. franchises and privileges heretofore granted to 
said company ; but all such rights, franchises and privileges 
shall continue and belong to said company. 

See. 6. Be it further enacted, ete., That all laws or parts of 
Jaws inconsistent herewith be and are hereby repealed, and this 
act shall have effect from and after its promulgation. 

Approved, 7th July, 1S54. 

H. W. OGDEN. 
Speaker of the House of Representatives. 
CLAY KNOBLOCH, 
Lieutenant-Governor and President of the Senate. 
S. D. McENery, 
Governor of the State of Louisiana. 

A true copy from the original : 

Oscik ARROYO, 
Secrelary of State. 


APPENDIX B. 


STATE OF LOUISIANA, } 
Parish of Orleans, 
City of New Orleans, 

Be it known, that on this third day of the month of October, 
in the year of our Lord one thousand eight hundred and eighty: 
four and of the independence of the United States of America the 
one hundred and ninth, 

Before me, Joseph Dewey Taylor, a notary public in and for 
the parish of Orleans, State of Louisiana, duly commissioned and 
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qualified, and official notary of the city of New Orleans, and in 

the presence of the witnesses hereinafter named and undersigned— 

Personally came and appeared the Honorable Joseph Valsin 
Guillotte, mayor of the city of New Orleans, herein acting in his 
official capacity as mayor aforesaid, being herein and hereunto 
specially authorized and empowered by ordinance number 909, 
council series, adopted by the council of the city of New Orleans 
on the 25d day of September, A. D. 1884, a duly certified copy of 
Which ordinance is hereto annexed and made part hereof. 

Also came and appeared Mr. Albert Baldwin, president of 
and herein representing the New Orleans Waterworks Company, 
being herein and hereunto specially authorized and empowered by 
a resolution of the board of directors of said waterworks company 
passed at a meeting of said board held in the city of New Orleans 
on the 27th day of September, A. D. 1884. a certified copy of 
Which resolution is hereto annexed and made part hereof, 

Whereupon said Albert Baldwin, in his said capacity as 
president, declared and does hereby declare that he accepts, all 
and singular the terms, conditions, provisions, obligations, rights, 
benefits and advantages set forth and contained in said ordinance 
No, 109, adopted) by the council of the city of New Orleans, on 
the 25d day of September, A. D. 1SS4, and approved by mayor 
on the 26th day of September, A. D. 1884, thereupon duly pro- 
mulgated, and which said ordinance, so accepted by said Baldwin, 
president, in the words and figures following, (o0-wit : 

An ordinance to carry out act No. 56 of the acts of 1SS4, pro- 
viding for a future water supply from the New Orleans 
Waterworks Company, to and for the city of New Orleans 
and certain institutions, and regulating the use of water and 
the payment therefor. 

Whereas, the city of New Orleans has been, and is and will be 
unable to allow the New Orleans Waterworks Company the 
fifty vears’ exemption from taxation, being the consideration for 
a free supply of water, contemplated by section 11 of act No. 33 
of the acts of IS77; and the courts having decided that the 
exemption from municipal taxation granted in said act is not, 
and shall not be enjoved, and therefore, as is also decided, that the 
city must pay for the water supplied by said company ; and 

Whereas, it is best to arrange for a fixed annual price for 
said water supply, rather than leave the city liable to an annual 
demand, the amount of which cannot be known in advance, and 
from which the city cannot be relieved, but is specially authorized 
and required to provide for the payment therefor ; and 

Whereas, the said New Orleans Waterworks Company is 
Willing to accept terms, arranging for a sum to be determined in 
wlvance of each year, and which amount can be readiiv and 
equitably fixed, according to a mode adopted in other cities, by 
reference to the number of fire hydrants, fire plugs or fire wells, 
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now numbering eleven hundred and thirty-nine (1139), in this 
city ; theretore, 

Section 1. Be it ordained by the city council of the city of 
New Orleans, that during the term of the charter of the New 
Orleans Waterworks Company, beginning with the vear 1885, 
the supply of water for which this ordinance provides shall be 
furnished by the said company from the pipes and plugs of said 
company, now laid or hereafter to be laid, for the tollowing pur- 
poses, to-wit: For the extinguishment of fires and the cleansing 
of the gutters; for the use of all existing public buildings, public 
markets, publie squares and places, public schools and the public 
charitable institutions supported and to be established and sup- 
ported by the State or city, and now supplied by the said com- 
pany ; it shall be the duty of said company to keep and maintain 
a head or pressure of water of not less than fifty feet head, between 
the hours of 7 a. m. and 6p. m.; and the reservoir supply at 
night and between the hours shall be of such abundance as amply 
to cover the needs of the fire department for extinguishing fires ; 
and said company shall make such provision as may be necessary 
to reinforce or supplement said reservoir supply in case of need 
or accident. In consideration for said supply the city of New 
Orleans shall pay, during the term of said company’s charter, to 
the said New Orleans Waterworks Company sixty (860) dollars 
per annum for each and every fire plug, fire hydrant and fire well 
connected with the mains or pipes of said company, of which said 
fire plugs, fire hydrants and fire wells there are now eleven hun- 
dred and thirty-nine (1139), which number shall be the least 
number of the annual sum to be paid to said company, and for 
every additional hydrant, fire plug or fire well exceeding said 
number, hereafter attached to said pipes or mains, the city shall 
pay an additional sixty (60) dollars per annum. 

Sec. 2. Be it further ordained, ete., That the city of New 
Orleans shall have the power in time of drouth to furnish 
water to such persons as may live outside the lines (of) the 
pipes of said waterworks company free from all charges by the 
same, and shall have further power by ordinance duly passed and 
notified in writing to said company, before each annual appro- 
priation for said supply, to decrease or increase the number of 
tire plugs, fire hydrants and fire wells for the ensuing year, all 
such ordinances to designate the locations for the new attachments 
or intended cut ofis; provided, however, that the number of said 
fire hydrants, fire plugs and fire wells be not reduced below 
eleven hundred and thirty-nine (1159), the intent thereof being 
that the annual price to be paid for said water supply shall never 
be less than as fixed herein, by reference to the now existing 
number of said fire plugs, fire hydrants and fire wells; but the 
city expressly reserves the power to change the location of any 
and all of said fire plugs, hydrants or wells whenever the council 
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shall deem it necessary, said changes to be at the cost of the eom- 
pany. 

Sec. 5. Be it further ordained, ete., that the city of New 
Orleans shall annually set apart, appropriate and ‘provide in its 
annual budgets of expenditures and receipts, beginning with 
those for the vear 1885, and in all successive budgets for each 
vear successively, a sain sufficient to pay for said annual water 
supply, as fixed in the foregoing sections of this ordinance; and that 
said annual sum or price shall be paid tosaid New Orleans Water- 
works Company. in twelve equal and monthly installinents, one 
on the last day of each consecutive month, beginning in the 
month of January, 1885, for the year 1585; and beginning also 
in the month of January in each year thereatter, and in event of 
prompt cash payments of said installments during each year the 
city of New Orleans shall be entitled to deduct and retain from 
the last installment in each vear six per centum of the entire 
amount paid and payable to the said company in and for said 
year; but should any installment be unpaid when due it shall 
bear interest at the rate of eight per centum per annum from the 
end of the mouth in whieh it was payable until finally paid. 

Sec. 4. Be it further ordained, ete., That it is hereby made 
the duty of the comptroller or auditing officer, and of the treas- 
urer of said city of New Orleans, carefully to set apart and keep, 
as a distinet fund. the moneys or collections which shall have been 
appropriated in each vear, pursuant to this ordinance, and such 
proportion of all collections of the revenue as shall have been 
appropriated in the budgets to and for said company or the said 
water supply for each year shall be carefully and exactly set apart 
by said officers as collected, and shall be warranted for by said 
comptroller and paid by said treasurer to said company, during 
each month, without further direction, ordinance or authority 
than that hereby given. 

Sec. 5. Be it further ordained, ete., That the New Orleans 
Waterworks Company shall have the right to inspect and 
to examine into the use of water to be supplied under this 
ordinance, and the city of New Orleans and its officers 
shall see that no water is taken or used except for the 
purpose aforesaid, and that there shall be no waste nor more 
water taken and used than may be actually necessary for 
the purposes aforesaid ; and to this end the city of New Orleans 
shall adopt all proper measures or ordinances to prevent waste 
and to prevent any use of water except for the purposes herein 
designated ; and it is hereby made the duty of the officers of said 
city, and of those of any and all public buildings and publie 
Institutions, and of all persons using water under this ordinance, 
to prevent waste and to prevent the use of such water except for 
the actual need for the purposes aferesaid. 

Sec. 6. Be it further ordained, etc., That the mayor be and 
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ishereby authorized and direeted to exeeute a contract by nota- 
rial act, to and with said company, embodying and carrying out 
the provisions of this ordinance. 

Sec. 7. Be it further ordained, ete., That all ordinanees or 
parts of ordinances inconsistent or in conflict with this ordinance 
be and the same are hereby repealed. 

Adopted by the council of the city of New Orleans, Septem- 
ber 25d, 1SS4. 

M. McNAMARA, 
Clerk of Couneil. 

Approved September 26, [SS4. 

J. V. GUILLOTTE. Mayor. 
A true copy : 
TH. Buisson, 
Secretary to the Mayor. 


Andsaid Joseph Valsin Guillotte, mayor, and said Albert Bald- 
win, president, having each read and declared himself fully ecogni. 
zant of the contents of said ordinance, do severally declare that they 
do hereby contract, engage and agree, one with the other, accord- 
ing to the terms, provisions, conditions and language of said ordi- 
nance, alland singular of which said terms, conditions, provisions 
and language shall be and is hereby made a contract engagement 
and agreement between said parties, the city of New Orleans and 
the New Orleans Waterworks Company. to be observed and car: 
ried out and held and maintained inviolate during the entire term 
and existence of the said New Orleans Waterworks Company, 
its assigns or suecessors as now fixed in the charter of said ecom- 
pany, being a period of fifty vears from the incorporation of said 
company. 

The said Albert Baldwin, as president aforesaid, engages to 
furnish and supply water from the pipes of said company in the 
Inanner, at the times and for all purposes and objects as set forth 
in and pursuant to the provisions and requirements of the said 
ordinance No, 909, council series; to furnish or supply water to 
and for the public places, buildings and institutions, as in and by 
said ordinance required ; to allow the city of New Orleans in time 
of drouth, said state or condition of drouth to be decided by the 
board of this company and the city council, to furnish water to 
such persons as may live outside the lines of the pipes of the said 
company for the needs of said persons, without waste and by such 
means Of transportation by carts, wagons, barrels or like appli 
ances as said city may provide and furnish, all) pursuant to the 
intent and purpeses of sections second and fifth of said ordinance ; 
to observe and obey any ordinance duly notified to said company 
directing the increase of the number of fire plugs, fire hydrants 
and fire wells or the decrease thereof, provided said decrease be 
and not below eleven hundred and thirty-nine (1159) in number, 
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ali according to section third of said ordinance: and further, he 
engages and contracts, as president aforesaid, to do, perform and 
vive and to observe, carry out and fulfil all things required of said 
company by or in said ordinanee. 

In consideration whereof, said Joseph Valsin Guillotte, mayor 
aforesaid, engages and contracts to pay unto said company, an- 
nually, the sum of siaty (360) dollars for each and every fire plug, 
fire hydrant and fire well connected with the mains or pipes of 
said company. of which there are now eleven hundred and thirty- 
nine (1129), and whieh number shall ever be the least measure of 
the annual sum to be paid said company ; to pay said company 
annually sirty (S60) dollars for every additional hydrant, fire well 
or plug, exeeeding said number of eleven hundred and thirty-nine 
(1139), and hereafter attached to said mains or pipes ; to notify 
said company in writing of all decrease or increase required of 
said hydrants or wells; to make promptly, fully and specially, 
the annual appropriations and monthly pavme nts as required by 
and in section three of said ordinance, the city to deduct or re- 
tain from the last monthly payment in each year six per centum 
of each annual sum paid and to be paid said company as provi- 
ded in said section three; to hold and set apart and keep as a distinet 
fund the moneys or collections as required by said ordinance, and 
upon request or demand of said company on the last day of each 
month in any year, the comptroller of the city shall warrant on the 
treasurer for and the treasurer shall pay from said moneys or col- 
lections, the installments which at that time shall be due, without 
other authority or ordinance than said ordinance ; and the comp- 
troller or auditing officer and the treasurer of the city shall faith- 
fully carry out ‘and promptly obey all the requirements and 
provisions of the fourth seetion of said ordinance, and shall raise 
no obstacle nor impose any delay in obeying the same; and it 
shall be the duty of each, in his respective dle partment, to keep 
all money and collections appropriated under said ordinance and 
this contract. as separate from all other moneys, and as a distinet 
fund: all pursuant to and in accordance with said seetion four. 

The said company shall have the right to inspect and to exam- 
ine into and concerning the use of water supplied by it, and 
none of said water shall be wasted or used otherwise than for the 
purposes named in said ordinance and tothe extent of the actual 
need for said purposes, all as provided in section five of said ordi- 
nance : and to this end the officers and persons designated in said 
section five and the city of New Orleans shall doe. perform and 
abstain from doing the things set forth in said section five of said 
ordinance, 

Further. itis agreed, understood and stated by and hetween 
the said) parties, that the specification or detailing in this instru- 
nent of the several rights, duties, obligations and things to be 
done, performed, observed, carried out or abstained from respect- 
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ively, does not and shall not limit, modify or in any manner take 
from the effect of any of the terms, conditions, provisions or ex- 
pressions of said ordinance, all of which are, by these presents, 
accepted and made binding, effective and operative upon and be- 
tween the said New Orleaus Waterworks, Con: pany and the city 
of New Orleans, their assigns or successors, for and during the 
term named in the charter of said company. 

Thus done and passed in my office in the city of New Orleans 
aforesaid, the day, month and year aforesaid, in the presence of 
Charles G. Rebentisch and George R Goetz, witnesses of lawful 
age, residing in this parish, who have signed their names with said 
parties and me, notary, after due reading of the whole. 

Original signed : : 

J. V. GUILLOTTE, Mayor. 
ALBERT BALDWIN, 
President N. O. Waterworks Co, 
C. G. REBENTISCH. 
Gro. B. GOETZ. 
J. D. TAYLOR, Notary Public. 
A true copy of the original : 
NEW ORLEANS, October 14, 1886. 
J. D. Tay Lor, Notary Public. 
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COUNTY OF FRANKLIN, &¢., VS. GERMAN SAVINGS BANK, &c. | 


a UNITED STaAres OF AMERICA, ss: 


The President of the United States of America to the jadges of the 
circuit court of the United States of America for the southern dis- 
trict of I]linois, Greeting : 

Because in the record and proceedings and also in the rendition 
of the judgment of a plea which is in the said cireuit court of the 
United States for the southern district of Hlinois, before you, be- 
tween The German Savings Bank of Davenport, fowa, plaintifl, and 
The County of Franklin, in the State of Ilinois, defendant, a mant- 
fest error hath happened, to the great damage of the said defendant, 
Tie County of Franklin, as by its complaint appears, we, being will- 
ing that the error, if any hath been, should be duly corrected and 
full and speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, under 
your seal, distinetly and openly, you send the record and proceed- 
ings aforesaid, with all things concerning the same, to the Supreme 
Court of the United States, together with this writ, so that you may 
have the same at Washington on the eighteenth day of July next, in 
the said Supreme Court, that, the record and proceedings aforesaid be- 
ing inspected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and according to the laws 
and customs of the United States should be done. 

Witness the Hon. Melville W. Fuller, Chief Justice of the Supreme 

Court of the United States of America, this 

The Seal of the Cireuit nineteenth day of June, in the year of our 
Court of the United Lord one thousand eight hundred and 
States forthe South’n  ninety-one, and of our Independence the 
Dist. Hl. one hundred and fifteenth year. 

JAMES T. JONES, Clerk. 


] Piéas in the cireuit court of the United States of America 

for the southern district of Illinois, held at the city of Spring- 
field, im said district, before the Ilon. Walter Q. Gresham, judge of 
the seventh judicial cireuit, on Wednesday, the fourth day of Feb- 
ruary, at the January term of said court, in the year of our Lord 
one thousand eight hundred and ninety-one, and of our Independ- 
ence the one hundred and fifteenth year. 

JAMES T. JONES, Clerk. 


(ieERMAN Savincs BANK or Davenvort, Iowa, 
v. Assumpsit. 
Tre County oF FRANKLIN. 


Be it remembered that heretofore, to wit, on the sixth day of Sep- 
tember, in the year of our Lord one thousand cight hundred and 
ninety, came the plaintiff, a corporation organized and existing 
under the laws of State of Lowa, by Messrs. 2. 2. Cook and Brown, 
Wheeler and Brown, its attorneys, and filed in the office of the clerk 
of the cireuit court of the United States for the southern district of 
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2 COUNTY OF PRANKLIN, IN TITE STATE OF ILLINOIS, VS. 
Mlinois precipe for a summons and bonds for costs; which said pre- 
cipe for summons and bond for costs are as follows, to wit: 


In the Cireuit Court of the United States, Southern District of Ilh- 
nois, January Term, A. D. 1890. 


2 Tnk GERMAN SAvINGs BANK or DAVEN- 
port, Lowa, { Assumpsit. Dam- 
v. ( age, $10,000. 
Tue County or FRANKLIN. 


Will the clerk please issue summons in the above-styled cause, 
returnable to the January term, A. D. 1890. The action is as- 
sumpsit. 

Damages, ten thousand dollars. Direct and deliver the writ to 
the marshal of tiis district to execute, and oblige— 

kk. LE. COOK ann 
BROWN, WHEELER & BROWN, 
Alt’ys for PUG. 


September 5, 1889. 
(Indorsed:) Filed September 6, 1889. James T. Jones, clerk. 


Cireuit Court United States of America, Southern District of [linois, 
January Term, A. D. 1890. 


Tne GerMaAN Savines BANK or Davenport, Iowa, | 
Us. In Assumpsit. 
Tie County or FRANKLIN. ( 


We do hereby enter ourselves security for costs in this cause and 
acknowledge ourselves bound to pay or cause to be paid all costs 
which may accrue in this action either to the opposite party or to 
any of the officers of this court, in pursuance of the laws of this 

State and of the United States. 
3 Dated this Sth day of September, 1889. 
BROWN, WHEELER & BROWN. 


(Indorsed :) Filed September 6th, 1889. James T. Jones, clerk. 


Afterwards, to wit, on said sixth day of September, of the year 
last aforesaid, a summons was issued in said suit direeted and deliv- 
ered to the marshal of said district to execute; which said summons, 
with return of marshal thereon, is as follows, to wit: 


Cireuit Court of the United States of America, Southern District of 
Illinois. 


rm Sa . -" . . 

The United States of America to tlie marshal of the southern dis- 
trict of Illinois, Greeting : , 

— We command you to summon the County of Franklin, if found 

In your district, to be and appear before our judges of our circuit 

court of the United States for the southern district of Llinois on 
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the first day of the next term thereof, to be held at Springfield, in 
the district aforesaid, on the first Monday of January next, to answer 
unto the German Savings Bank of Davenport, lowa, of a plea of 
assumpsit; and have you then and there this writ. 
Witness the Ion. Melville W. Fuller, Chief Justice of tiie Supreme 
Court of the United States of America, at Springfield afore- 
[seaL.] said, this sixth day of September, in the year of our Lord 
one thousand eight hundred and eighty-nine, and of our 
3 Independence the one hundred and fifteenth year. 
JAMES T. JONES, Clerk. 


I have duly served the within writ by delivering a true copy 
thereof to 'T. P. Harrison, clerk of the within-named county of Frank- 
lin, at Benton, Franklin county, Ilinois, this 11th day of Septem- 
ber, A. D. 1889. 

GC. P. HITCH, 
L.S. Marshal, 
By HIRAM LYCAN, Deputy. 


(Indorsed :) Filed September 23d, A. D. 1589. James T. Jones, 
clerk. 


Afterwards, to wit, on the sixteenth day of December, of the vear 
last aforesaid, came again the plaintiff, by its said attorneys, and 


filed in the clerk’s office of said court its declaration herein ; which 
said declaration is as follows, to wit: 


In the Cireuit Court of the United States, Southern District of Illi- 
nois, January Term, A. D. 1890. 


The German Savings Bank of Davenport, lowa, a corporation 
organized and existing under the laws of the State of lowa and a 
citizen of the State of lowa, the plaintiff in this suit, by KE. Ie. Cook 
and Brown, Wheeler & Brown, its attorneys, complains of The 
County of Franklin, a municipal corporation of tie State of Ilinois, 
and a citizen of the State of Illinois and of the district aforesaid, 

the defendant, of a plea of trespass on the case on prontises. 
5 lor that whereas heretofore, to wit, on the 10th day of 

November, A. D. 1877, the said defendant, The County of 
Franklin, being thereunto duly authorized by an aflirmative vote 
of the legal voters of said county, as required by law, had prior to 
the 2nd day of July, 1870, issued certain bonds to the Belleville & El- 
dorado Railroad Company in payment for its subscription to the capi- 
tul stock of the said Belleville & Eldorado Railroad Company on its 
series of bonds, one hundred in number, numbered from one to one 
hundred, inclusive, for the sum of one thousand dollars each, payable 
to the said Belleville & Eldorado Railroad Company or bearer, pay- 
able twenty years after date or, at the option of said defendant, at 
any time after the expiration of five years and before maturity with 
interest thereon from and after the 15th day of November, A. D. 
1877, at the rate of eight per cent. per annum, said interest payable 
semi-annually, on the first days of January and July of each year, 
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on the present ition and surrender, at the place in the city of New 
York where the treasurer of the State of Illinois pays the interest 
and debt of said State, of the coupons attached to said bonds, of 
which the plaintiff avers there was one attached to each of said 
bonds for each semi-annual installment of interest as they should 
severally become due, and each of said coupons for the sum of forty 
(10) dollars; and the plaintiff further avers that the said defendant 
on the said 10th day of November, A. D. 1877, so issued as afore- 
said bonds, amongst others, numbered, respeetively, eleven, twelve, 
fourteen, thirty, thirty-three, thirty-four, thirty-five, thirty-nine, 
forty-seven, fifty-six, fifty-seven, fifty-eight, fifty-nine, sixty, sixty- 
two, sixty-three, sixty-six, seventy-seven, cighty-three, and cighty- 
five, and delivered the same to the said Belleville & Eldorado 
Railroad Company; and afterwards, to wit, on the day and 
6 year aforesaid, the plaintiff became the owner and bearer of 
the said bonds numbered as afores aid, together with the sev- 
eral interest coupons thereto attached, and at the time this suit wa 
perce and still is the owner and bearer of the one bensioal 
and twenty-eight interest coupons of the said bonds, overdue and 
payable at the commencement of this suit, as follows: One coupon 
from each of said bonds numbered, respectively, as follows: 
Eleven, twelve, fourteen, thirty, thirty-three, thirty-four, thirty-five, 
thirty-nine, forty-seven, fifty-six, fifty-seven, fifty-eight, fifty-nine, 
sixty, sixty-two, sixty- three, sixty- -SiX, seventy-seven, eighty -three, 
and. eighty five, each due July Ist, 1886, and each coupon num- 
bered eighteen of the series; also one coupon from each of said 
bonds numbered, respectively, eleven, twelve, fourteen, thirty, 
thirty-three, thirty-four, thirty-tive, thirty-nine, forty-seven, fifty- 
six, fifty-seven, fifty-eight, fifty-nine, sixty, sixty-two, sixty-three 
sixty-six, and seventy-seven, each due January Ist, 1887, and each 
coupon numbered nineteen in the series ; also one coupon from each 
of said bonds numbered as last aforesaid, each due July Ist, 1887, 
and each coupon numbered twenty of the series; also one coupon 
from each of said bonds numbered as last aforesaid, each due 
January Ist, 1888, and each coupon numbered twenty-one of the 
series; also one coupon from each of said bonds numbered as last 
aforesaid, each due July Ist, 1888, and each coupon numbered 
twenty-two of the series; also one coupon from each of said bonds 
numbered as last aforesaid, each due January Ist. 1889, and each 
coupon numbered twenty-three of the series, and also one — 
from each of said bouds numbered as last aforesaid, due July Ist, 
1859, and each coupon numbered twenty-four of the series; which 
said one hundred and twenty-eight coupons, the plaintiff 
7 avers, are all of the same tenor except as to the time of 
maturity, the number of the bond from which cut, and the 
number thereon indicating the number in the series of coupons as 
aforesaid, Which said coupons number eighteen in the series from 
bond number eleven is in the words aud figures following—that is 
to say 
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Sratre or ILLINoIs, 


The County of Franklin will pay to bearer, at the place in the city 
of New York where the treasurer of the State of [Illinois pays the 
interest on the State debt, the sum of forty dollars on the first day 
of July, A. D. 1886, being six months’ interest on bond namber 
eleven, issued under act approved February 22nd, A. 1). Sel. 

No. 1]. EVAN FIPTZGERRALL, 

Clerk of Board. 


And the plaintiff further avers that after the execution and de- 
livery of said bond, to wit, on the first day of December, A. D. 1877, 
those numbered as aforesaid were cach duly registered in the ollice 
of the auditor of public accounts of the State of [linois in con- 
formity with an act of the General Assembly of the State of Illinois 
entitled “ An act to fund and provide for paying the railroad debts 
of counties, townships, cities, and towns,” in force April 16th, 1889; 
and the plaintiff further avers that afterwards, to wit,on the Ist day 
of August, A. D. 1889, and as the said coupons became due aecord- 
ing to the respective times of payment thereof as aforesaid, the same 
were presented and shown for payment and payment thereof de- 
manded, at the place in the city of New York where the treasurer 
of the State of [inois pays interest on the State debt, and pay- 
ment thereof was then and there refused; by means whereof the 

suid defendant on the day and year aforesaid, at the district 
8 aforesaid, became lable to pay to the said plaintifll the sums 

of money specified in said one hundred and twenty-eight 
cOUpONs, respectively, on request ; and, being so liable, the said de- 
fendant afterwards, to wit,on the day and year aforesaid, at the dis- 
trict atoresaid,in consideration thereof, undertook and premised the 
said plaintiff to pay it the said several sums of money In the said 
conpons specified when thereunto afterwards requested ; vet the de- 
fendant, though often requested so to do, bas not paid the said sums 
of money or any or either of them or any part thereof, but has 
hitherto wholly neglected and refused and still doth neglect and 
refuse. 

And for that whereas the said defendant heretofore, to wit,on the 
Ist day of August, A. D. ISSO, at the distriet aforesaid, was justly 
indebted to the said plaintiff in the sum of ten thousand dollars for 
so much money by the said plaintiff before that time lent and ad- 
vanced to the said defendant at its request; and in the sam of ten 
thousand dollars for so much money by the said defendant before 
that time had and received to and for the use of the plaintiff; and 
in the sum of ten thousand dollars for so much money before that 
time and then due and payable from the said defendant to the plain- 
uff for interest upon and for the forbearance and use of divers sums 
of money before that time and then owing from the defendant to 
the plaintiff and by the plaintiff foreborne to the defendant at its 
request ; and in the sum of ten thousand dollars for so much money 
then and there found to be due and owing from the defendant to 
the plaintiff on an account then and there stated between them, and 
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being so indebted the said defendant, in consideration thereof, after- 
wards, to wit, on the day and year aforesaid, at the district 
] aforesaid, undertook and promised the said plaintiff to pay it 
the said several sums of money on request, yet the defend- 
ant, though often requested so to do, las not paid the said sums of 
money or any part thereof or any or either of them, but wholly 
fils and refuses so to do, to the plaintilf’s damage ten thousand 
dollars; wherefore it sues, &e., Xe. 
K. Ek. COOK anp 
BROWN, WHEELER & BROWN, 
Alt’s for PU. 


Copy of Account Sued On. 


The County of Franklin to the German Savines Bank of Daven- 
> 
port, Iowa, Dr. 


RO GUE CIEE GURNEE ce ncenes memes commen $10,000 
BO WONSy ROE ONE TOOUIVER 20... ccccncsccencccccccese. WED 
er a ie TRIE oi cece cencececcenenccssennemn eee 
To money due on account stated .-------.------------- —:10,000 


The defendant wil! take notice that the coupons specified in the 
first count of the foregoing declaration are the only causes of action 
in this case, and that the same will be offered in evidence under the 
special and common counts; also that a copy of said coupons is set 
out in the said first count, to which reference is made. 

Kk. Kk. COOK anp 
BROWN, WITEELER & BROWN, 
Alt’s for PUG. 


10 And afterwards, to wit, on the sixth day of January, In 
the year of our Lord one thousand eight hundred and ninety, 
came the defendant, by Messrs. Browning and Cantrell, its attor- 
neys, and filed in the clerk’s office of said court its demurrer to the 
declaration herein; which said demurrer is as follows, to wit: 


[In the Circuit Court of the United States of America, of the Jan- 
uary Term, A. D. 1890, Southern District of Ilinois. 


THe German Savincs Bank or Davenrort, Iowa, No. 7731 

ve. A - iin : 

Tur County or FRANKLIN. ) Assumpsit. 

The defendant, by Browning and Cantrell, its attorneys, comes 

and defends, ete., when, ete. and says that the said declaration 

herein and each count thereof and the matters therein contained 

are not suflicient in law for the plaintiff to maintain its aforesaid 
action ; and the defendant therefore prays judgment, ete. 

By BROWNING & CANTRELL, Alt’ys. 


(Indorsed:) Filed January 6th, 1890. James T. Jones, clerk. 
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Then afterwards, to wit, on the twenty-third day of April, in year 
last aforesaid, came again the defendant, by its attorneys, and filed 
in the clerk’s office of said court its plea of general issue in the 
words and figures following, to wit: 


11 In the Circuit Court of the United States, Southern Distriet 
of Illinois, January Term, A. D. 1890. 


THe County OF FRANKLIN \ 
als, Assumpsit. 
We GERMAN Sayinas Bank or Davenrvort, Iowa. 


The defendant, The County of Franklin, by Browning & Cantrell, 
its attorneys, for a plea to plaintiff’s declaration and each count 
therein says that it did not undertake and promise in manner and 
form as therein alleged ; and of this it puts itself upom the country. 


By BROWNING & CANTRELL, Al’ys. 


And the pel! doth the like. 
Kk. FE. COOK & 
BROWN, WHEELER & BROWN, 
Allys for Pej. 


(Indorsed :) Filed April 25, 1890. James T. Jones, clerk. 


Then afterwards, to wit, on the third day of February, in the year 
last aforesaid, came again the parties, by their attorneys, and filed 
in the clerk’s office of said court their stipulation waiving a jury, as 
follows, to wit: 


12 GERMAN Savines Bank or Davenrort, lowa,) 
vs. \ 
Tne County or FRANKLIN. 


[t is hereby stipulated by and between counsel for plaintiffs and 
defendants that a jury be waived in this cause and cause be tried 
by court. 

kh. bE. COOK & 
BROWN, WHEELER & BROWN, 
Alt ys for PU fi. 
BROWNING & CANTRELL, 
Allys for Deft. 
Dated at Springfield, Ills., Feb. ord, 1891. 


(Indorsed:) Filed February 3, 1891. . James T. Jones, clerk. 


Now, afterwards, to wit, on the fourth {day of February, in the 
January term of said court, inthe year of our Lord one thousand 
eight hundred and ninety-one, the following proceedings were hac 
in said court in said cause and entered of record, to wit: 
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THe GERMAN Savinas DANK or DAvenport, Iowa, 
US. Assumpsit. 
Tue County or FRANKLIN. 


And now, on this fourth day of February, A. D. 1891, comes 
o again the plaintiff, by Messrs. I. E. Cook and Brown,Wheeler 
& Brown, its attorneys, and the defendant, by Messrs. Brown- 
ing and Cantrall, its attorneys, and the issue being joined and, by 
stipulation in writing signed by the respective counsel, a jury 
therein waived, an? the issues of law and fact are submitted to the 
court, and on consideration thereof it is considered by the court 
that the issues be, and hereby are, found in favor of the plaintiff; 
and it is further considered by the court that the plaintiff have and 
recover of and from the defendant the sum of five thousand one 
hundred and twenty dollars—s85,120.00—its damages in this behalf 
sustained, together with the costs to be taxed. 

Thereupon the defendant excepts and is allowed ninety days from 
this date in which to prepare and present a bill of exceptions. 

And it is stipulated in open court and made a part hereof that 
the writ of error from the Supreme Court of the United States for 
the réview of this judgment shall operate as a supersedeas without 
bond, and that the said ease shall be submitted to the October term, 
A. D. 1891, of the Supreme Court of the United States under the 
20th rule of said Court. 


14 Dill of Exceptions. 
Cireuit Court of the United States, Southern District of Illinois. 


Thik GERMAN SAVINGS BANK OF DAVEN?vortT, Iowa, 
Us. 
Tie County or FRANKLIN, 


Be it remembered that at a term of the cireuit court of the United 
States for the southern district of Illinois, held at Springfield, Ih- 
nois, on the Srd and 4th days of February, A. D. 1891, by the Hon- 
orable Walter Q. Gresham, judge, came the German Savings Bank 
of Davenport, lowa, by its attorneys, and the defendant, The County 
of Franklin, by its attornevs; and, this cause coming on for trial, 
said parties, in writing, waived a jury ‘and proceeded to try said 
cause by the court. 

The plaintiff offered in evidence the records of a former case in 
this court. 

The defendant objected to all of said evidence as being immate- 
rial and irrelevant; which objection was overruled by the court and 
the defendant excepted to said ruling of the court. 

Suid records were then reecived in evidence as follows : 


_ — 
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CouNTY OF FRANKLIN 
iN, 

BELLEVILLE AND ELporapo Rattroap Company, 
George P. Daliy, John Graham, German Savings 
Bank of Davenport, lowa; Anthony Reiz, George ' In Chaneery 
W. Steele, Sarah EK. Bruyn, Peoples’ Savings 
sank of Evansville, Park Banking Company of 
Rockville, Indiana; Solomon Rothehild, Benja- 
min Rothchild, and Thomas E. Garvin. } 


i) SouTHERN District OF ILLINOIS, ss - 


Be it remembered that heretofore, to wit, on the twenty-first dav 
of December, in the year of our Lord one thousand eight hundred 
and eighty-one, came the German Savings Bank of Davenport, 
lowa, one of the said defendants herein, by Messrs. Cook & Dodge, 
its solicitors, and filed in the clerk’s office of said court a transeript 
of the papers filed and proceedings thereon had in the circuit court 
of Franklin county, Illinois; which said transcript of papers filed 
and proceedings thereon are in the words and figures following, to 
wit: 


rill, 
STATE OF ILLINOIS, ! 
Franklin County. | 


Of the October Term of the Franklin County Cireuit Court, 1SSO0. 


To the honorable judge of the Franklin county cireuit court, in 
chancery sitting: 

The complainant, The County of Franklin, most respeetfully rep- 
resents unto your honor that on the 24th day of July, A. D. 1869, 
the county court of said county nade an order giving notice that 
on the 11th day of September, A. 1D). 1869, in the various precinets 
in said county, at the usual voting places, an election would be 
held upon the question whether or not the county of Franklin should 
subseribe the sum of two hundred thousand dollars te the capital 
stock of the Belleville and Eldorado Raiiroad Company, payable in 
county bonds at par, due in twenty years from date, with Interest 
at the rate of eight per cent. perannum, and to be of the denomina- 
tion of not less than one thousand dollars each, said bonds to be 

issued upon the following conditions and not until they are 
16 complied with : 

Ist. That said railroad shall be located through Franklin 
county, running from Duquoin, in Perry county, to the town of 
Raleigh, in Saline county, within one-quarter of a mile of the court- 
house in the town of Benton, in said Franklin county, and that a 
station be there located and a passenger and freight house ereeted 
within said quarter of a mile of the court-house. 

29nd. That said railroad shall be commeneed in the county of 
Franklin within nine months from the date of said cleetion and 
completed through the county by the Ist day of June, A.D. US72. 
2--1254 
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3rd. That one hundred thousand dollars of said bonds, payable 
on said stock, shall be delivered to said company when. said rail- 
road is in running order to, and a station located at, Benton; and 
one hundred thousand dollars of said bonds to be delivered when 
said railroad is completed and in ranning order through said Frank- 
lin county. 

4th. That there be not less than three stations located in the 
county, one at Benton as aforesaid, one between Benton and Du- 
quoin, and one between Benton and Galatia. 

5th. That said election shall be open at 8 o'clock in the morning, 
and continue open until 6 o’clock in the afternoon, and shall be 
conducted by the judges of election appointed for the November 
election in 1868, if present; if not, judges may be chosen as at other 
elections. 

Gth. That persons voting at such election for subscription shall 
have written or printed on their tickets, For subscription. Those 
voting against subscription shall have written or printed on their 
tickets, Against subscription. 

7th. And provided also that said subscription shall re- 

17 eeive a number of votes equal to a majority of all the votes 

‘ast in said county at the last general election of county of- 

ficers, as will more fully appear by a reference to a copy of said 

order, filed herewith and marked Exhibit “A” and made a part of 

this bill. Complainant further states that on the 11th day of Sep- 

tember, A. D. 1869, an election was held in said county on the 
proposition above named in said Exhibit “A.” 

That on the 6th day of November, A. D. 1869, the county court 
of said county, by an order then entered of record, proceeded to 
subseribe $200,000 to the capital stock of said railroad company on 
certain conditions and limitations hereinafter mentioned, to wit, 
said stock was to be paid for according to the terms of said subserip- 
tion In the bonds of said county at par, payable twenty years after 
date, with 8 per cent. interest, payable semi-annually. 

That said subscription was made to said railroad company on the 
following conditions, and that said bonds were never to be issued 
until they were complied with, to wit: 

Ist. Thatsaid railroad shall be located through Franklin county, 
running from Duquoin, Perry county, to the town of Raleigh, in 
Saline county, within one-quarter of a mile of the court-house, in 
the town of Benton, in said Franklin county, and that a station be 
there located and a passenger and freight house erected within said 
quarter of a mile of the said court-louse. 

2nd. That said railroad shall be commenced in the county of 
Franklin within nine months from the date of said election and 
completed through the county by the Ist day of June, A. D. 1872, 

ord. That one hundred thousand dollars of said) bonds, payable 
on said stock, shall be delivered to said company when said railroad 
isin running order and the necessary ears running thereon from 

Duquoin or Eldorado to Benton and a station located at Ben 
18 ton, and one hundred thousand dollars of said bonds to be 
delivered when the said railroad is completed and in running 
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order and the necessary rolling stock thereon throush said Frank- 
lin county. 

dth. That there be not less than three stations located in said 
county of Franklin-—-one at Benton as aforesaid, one between Benton 
and Duquoin, and one between Benton and Gatatia. 

That at the time said bonds are issued and stock reecived said 
railroad, its fixtures and rolling stoek, are not to be mortgaged for 
more than the actual cash value of the same, and that there be no 
mortgage or lien upon the same under which said railroad, fixtures, 
or rolling stock ean or may be exposed to sale within a shorter time 
than twenty-five years from the date of such mortgage or lien, as 
will move fully appear by reference to a copy of said order of said 
county court, which is filed herewith, marked Exhibit “ B,” and 
made a part of this bill. 

That the orders above named are the only orders which said 
county court ever made relating to said subscription to the capital 
stock — said railroad company at any time prior to the ord day of 
July, A. D. 1870, and that they were the only orders that were ever 
made for or on behalf of said county relative to said subseription to 
said railroad company at any time prior to the adoption of the present 
constitution of the State of [linois. 

That said election held on the 11th day of September, A. D. 1864, 
was the only election ever held in said county at any time relative 
to taking stock in said railroad company, and that no subseription 
except that above named was ever made or attempted to be made 
by said county to the capital stoek of said railroad company at any 
time prior to the 6th day of February, A. D. 1571. 

The complainant is informed and believes, and on Information 

and belief charges the fact to be, that said county court never 
19 ordered the clerk of said court or the sherit? of said county to 

vive any notice of the election held on the Lith day of Sep- 
tember, A. D. 1869, and that complainant, on information and belief, 
as above stated, charges the fact to be that neither the clerk or sheriff 
of said county, or any other person or persons, ever gave any notice 
of said election as required by law. 

That said railroad company never have complied with the con- 
ditions and terms on whieh said stock was subseribed ; that no work 
was commenced within said county on said railroad until the year 
A. D. 1877, and that no part of the same was completed in. said 
county until some time during the vear A. D. 1877. 

That on the 6th day of February, A. D. 1871, the county court of 
said county made an order reciting that on the 6th day of Novem- 
her, A. D. 1860, a subseription of two hundred thousand dollars was 
ordered to be made to the Belleville and Eldorado Ratlroad Com- 
pany, and that said subscription required that the said railroad 
should be commenced in the county of Franklin within nine months 
from the date of the election authorizing said subscription to be 
made, to wit,on the llth dav of June, A. D. 1870, and completed 
through said county by the Ist day of June, A. D. 1S72, and that 
the time for commencing building of said railroad has expired. 

It is therefore ordered that the time for the commeneing and 
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completing of the said railroad be exterded, and that the said sub- 
scription be made on the stock books of the Belleville and Eldorado 
Railroad Company upon the following terms and conditions, and 
not until they are complied with, to wit, that said two hundred 
thousand dollars ($200,000) subseribed to said capital stock aforesaid 
be payable in the bonds of county of Franklin at par, said bonds 
to be due in twenty years from the date thereof, and to draw interest, 
payable semi-annually, at the rate of eight per cent. per 
20) annum, said bonds to be of the denomination of not less than 
one thousand dollars cash. 

That said railroad shall be located through Franklin county and 
running from Duguoin, in Perry county, to the town of Raleigh, 
in Saline county, within one-quarter of a mile of the court-house in 
the town of Benton, in the said Franklin couniy, and thata station 
be there located and a passenger and freight-house be erected within 
said quarter of a mile of said court-house. 

That said railroad shall be commenced in the county of Frank- 
lin on or before the first day of January, A. D. 1872, and completed 
through the county by the first day of January, A. D. 1874. 

That one hundred thousand dollars of said bonds, payable on said 
stock, shall be delivered to said company when said railroad is in 
running order and the necessary ears, propelled by steam, running 
thereon from Duquoin or Eldorado to Benton as aforesaid, and a 
station located at Benton, and one hundred thousand dollars of 
sald bonds to be delivered when the said railroad is completed and 
in running order, and necessary rolling stock thereon, through said 
franklin county; that there be no less than three stations located 
in thesaid Franklin county—one at Benton as aforesaid, one between 

xenton and Duquoin, and one between Benton and Galatia; all 
of which will more fully appear by reference to a copy of the said 
order of said county court, which is filed herewith, marked Exhibit 
“OC,” and made a part of this bill. 

That complainant is informed and believes, and on information 
and belief charges the fact to be, that no subscription was ever made 
by said county court on the stock books of said company prior to 
the said 6th day of cbruary, A. D. 1871, and that if any subserip- 
tion was ever made by said county court on the stock books of said 

railroad company it was made after the 6th day of February, 
21 A. D. 1S71,0n the terms and conditions mentioned in said 

order made on the 6th day of February, A. D. 1871,and not 
upon the terms and conditions as shown and set forth in said Ex- 
hibits“A’ &“B;” that on the 9th day of Mareh, A. D. 1871, the 
county court of said county made an order stating that whereas on 
the Jith day of September, A. D. 1869, upon a proposition for 
Franklin county to subscribe two hundred thousand dollars to the 
capital stock of the Belicville and Eldorado Railroad Company, a 
majority of the legal voters of the county voted for the said sub- 
scription: Now, therefore, the county of Franklin, of the State of 
Hlinois, acting by the county judge and the associate judges of the 
Franklin county court, and attested by the olflicial seal of said 
Franklin county court, do hereby subscribe the sum of two hundred 
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thousand dollars for two thousand shares of the capital stock of the 
Belleville and Eldorado Railroad Company, said shares to be of the 
amount of one liundred dollars each; said stock is subsertbed and 
the bonds to be issued upon the following conditions, and not until 
they are fully complied with, to wit: Said stock to be paid in 
Franklin county bonds at par, the bonds to be payable in twenty 
years after date, with interest at eight per cent. per annum, payable 
semi-annually in New York, the bonds to be of the denomination of 
one thousand dollars each, with coupons for the interest attached 
thereto, the said county bonds to be delivered to said) company as 
follows: One hundred thousand dollars of said bonds to be delivered 
when the section of said railroad extending from the castern bound- 
ary of Franklin county to Benton is completed In ood running order 
and a train of cars propelled by steam: shall have run over the same, 
it being left optional with the company which seetion of the road it 
will build first, and the bonds of the county due on either section of 

the road shall be delivered to said company when that 
22 section is completed and the cars shall have been run over it 

to Benton as aforesaid ; and said county bonds shall be valid 
and binding on the county from and after the delivery thereof to 
said company; and the faith of Franklin county is hereby pledged 
for the payment of the bonds issued to Belleville and Eldorado 
Railroad Company, the said railroad to be commenced within the 
county within one year and compieted through the county within 
three vears from the date of this subseription, it being further 
provided that said railroad company shall erect a passenger and 
freight depot on said railroad at Benton, within one-quarter of a 
mile of the present court-house, and at least one other freight and 
passenger depot between Benton and each of the county lines im 
said Franklin county through which the road shall run. It is fur- 
ther provided that this subscription and those formeriy made shall 
not be construed as intending to subseribe more than two hundred 
thousand dollars to satd Belleville and Eldorado Railroad company 
or to any company or companies that may build railroads within 
said county, as will more fully appear by reference toa copy of said 
order, which is fiJed herewith, marked Exhibit “ DO and made a 
part of this bill. 

The complainant further states that on the 15th day of December, 
A. D. 1S76, the board of supervisors of said COUNTY, having adopted 
township organization, made an order to eflect following, to wit: 

Whereas in the various preeincts of the county of Franklin and 
State of Illinois, at the usual voting places therein, on Saturday, 
September 1ith, A. D. 1869, an election was held in pursuance of 
an order made at special term of county court of Franklin county, 
began and held at the court-house, In Benton, on Saturday, the 24th 
day of July, A. D. 1869, upon the question whether or not the county 
of Franklin should subseribe the sum of two hundred thousand 

dollars to the capital stock of the Belleville & Eldorado 
25 Railroad Company, payable in county bonds at par, due 
twenty years from date, with the privilege of paving after 
live years from date, with interest, payable semi-annually, at the rate 
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of eight per cent. per annum, and to be of the denomination of not 
less than one thousand dollars each ; and whereas at such election 
the qualified voters of said county did, by a majority of the votes, 
taking as a standard the number of votes cast for county officials at 
the last general election previous to the vote had upon the question 
of subscription as aforesaid, authorize the county court of said 
franklin county to subseribe the sum of two hundred thousand 
dollars to the capital stock of said Belleville & Eldorado Railroad 
Company: therefore, at a regular meeting of the board of supervisors 
of Franklin county, began and held at the court-house, in the town 
of Benton, county of Franklin and State of Llinois, on Wednesday, 
the 13th day of December, A. D. 1S76—present, James M. Bray- 
field, chairman; Wm. Flatt, 8S. P. Kirkpatrick, L. Day, C. Moore, 
M.C. Ingram, W. b. Tyrell, J. M. Weir, & J. W. Williams, members 
of the board of supervisors, with Evan Fitzgerrall, county clerk, and 
James M. Akin, sheriti—the following order was entered, that Is to 
sav: It is considered and ordered by the board of supervisors of 
sald county, by authority of the vote heretofore mentioned and the 
authority of an act of (the) General Assembly of the State of Th- 
nois entitled “An act to incorporate the Belleville & Eldorado Rail- 
ropd Company,” approved February 22nd, A. D. 1861, and an act 
of the said General Assembly approved November 6th, A. D. S49, 
authorizing counties to take stock in railroad companies, that the 
county of Franklin, in the State of Illinots, does hereby subscribe 
to the capital stock of the Belleville & Eldorado Railroad Company 
the sum of one hundred and fifty thousand dollars, being seventy- 

five thousand dollars by virtue of cach of the acts of the 
24 General Assembly herein mentioned ; that said capital stock 

so subscribed as aforesaid be payable in the bonds of Frank- 
lin county aforesaid at par; said bonds to be due in twenty years 
and may be paid after the expiration of five years from their date, 
ut the option of the county; said bonds as aforesaid to draw interest 
at (the) rate of eight per cent. per annum, interest payable 
semi-annually, and to be of the denomination of not less than one 
thousand dollars each. It is further ordered by the board of super- 
visors that the said bonds be issued and placed in the hands of trus- 
tee, to be paid out upon the following conditions: 

Ist. That said railroad shall be located through Franklin county, 
running from the junction of said road near the west line of Saline 
county, Illinois, to Duquoin, Perry county, [linois, and within one- 
fourth of a mile of the court-house, in the town of Benton, in said 
Franklin county, and that a station be there located anda passer - 
ger and freight depot be there locatcd within said one-fourth of a 
mile of said court-house. 

2nd. That said road shall be commenced within thirty days 
from the date of this order and completed by the 15th day of 
October, A. D. 1877. 

ord. That seventy-five thousamd dollars of said bonds be applied 
to the building of the road from said janetion in Saline county 
to Genton, in Franklin county, and that seventy-five thousand dol- 
lars be applied to the building of the road from Benton to Du- 
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quoin, to be delivered and paid to the contractors as each mile of 
the road is completed under the contract in proportion to the 
whole number of miles in each division built, and providing that 
the contract of building is to include the building of the whole road 
from Saline county to Duquoin. 
4th. That there be not less than three stations located in 
25 said county of Franklin—one at Benton as aforesaid, one 
between (Benton) and Duguoin, and one between Benton 
and the Saline county line, as will more fully appear by reference 
to copy of said order made by said board of supervisors as atore- 
said, whicli is filed herewith, marked Exhibit “ Ey’ and made a part 
of this bill. 

The complainant further represents that on the 12th day of No- 
vember, A. D. 1877, and long after the period limited for the ecom- 
pletion of said railroad in and by the terms of the said order of the 
board of supervisors on the said 15th day of December, A. D. 1876, 
had expired, and long after the alleged subscription at that time 
claimed to have been made had lapsed, become null and void, the 
board of supervisors of said county made another order to the effeet 
following, to wit: 

It is therefore considered and ordered by the board of supervisors 
of I'ranklin county, in the State of Illinois, that the order of said 
board made on the 15th day of December, A. D. 1876, subseribing 
$150,000.00 to the Belleville and Eldorado Railroad Coinpany be, and 
the same is hereby, amended as follows, to wit: that the said order 
subscribing said stock read as follows, to wit: 

That the county of Franklin, in the State of Illimois, under the 
provisions of an act of General Assembly of the State of [linois, en- 
tilled “ An act to incorporate the Belleville & Eldorado Lailroad 
Company,” approved February 22nd, A. D. 1861, authorizing sub- 
scription to the capital stock of said railroad, and in secordance 
with the majority of votes cast at an election held in said Franklin 
county, in conformity with said act, on the 11th day of September, 
A. D. 1869, does hereby subseribe the sum of one hundred thousand 
dollars to the eapital stock of the Belleville and Eldorado Railroad 
Company, payable in bonds of said Franklin county at par, said 

bonds to be due twenty vears after the date thereof and pay- 
26 able at the option of said Franklin county after five years; 

said bonds to bear interest from date, at the rate of eight per 
per cent. per annum, payable semi-annually; said bonds to be of 
the denominystion of one thousand dollars each ; and that the county 
of Franklin, in the State of Illinois, under the provisions of an act 
of the General Assembly of the State of Ilinois entitled “An aet to 
authorize cities and counties to subseribe stock to the railroad,” ap- 
proved November 6th, A. D. IS49, and-under the authority as evi- 
deneed by a majority of the qualified voters of said Franklin county, 
at an election held in said county in conformity with the provisions 
of said aet, on the Tith day of September, A. D. 1869, does hereby 
subseribe the sum of fifty thousand dollars to the capital stock of 
the Belleville & Eldorado Railroad Company, payable in bonds of 
said Franklin county at par; said bonds to be due twenty years 
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after date thereof, and payable at the option of said Franklin county 
after five years; said bonds to bear interest from date, at the rate of 
eight per cent. per aunum, payable semi-annually; said bonds to 
be of the denomination of one thousand dollars each : 

It is therefore considered and ordered by the board of supervisors 
of Franklin county, in the State of Hlinois, that the chairman of 
the board of supervisors of said Franklin county and the clerk 
thereof are hereby ordered and directed to execute bonds of said 
Franklin county in payment of said amended subscription to the 
capital stock of the Belleville and Eldorado Railroad Company as 
follows, to wit: 

That said chairman and said clerk execute one hundred bonds of 
said franklin county of the denomination of one thousand dollars 
sach, payable to the Belleville and Eldorado Railroad Company or 
bearer twenty years after the date thereof, and payable at any time 

after five years and before said bonds beeome due, at the op- 
27 ~—s tion of said Franklin county, with interest thereon from 

the date thereof, at the rate of eight per cent. per annum, 
payable semi-annually on the Ist day of January and July of each 
year; said bonds and the interest thereon to — made payable in 
the city and State of New York, at the place where the treasurer of 
the State of Illinois pays the interest and debt of said State; said 
bonds to be executed in conformity with and under the provisions 
of an act to incorporate the Belleville and Eldorado Railroad Com- 
pany, approved February 22nd, A. D. 1861, authorizing subseription 
to the capital stock of said railroad company, and in accordance 
with a majority with the provisions of said act, on the 11th day of 
September, A. D. 1869. 

[t is further ordered by said board of supervisors of said Frank- 
lin county that the chairman of said board of supervisors and the 
clerk are hereby ordered and directed to execute bonds of said 
Mranklin county in payment of said amended subscription to the 
capital stock of the Belleville and Eldorado Railroad Company as 
follows, to wit: That said chairman and said clerk execute fifty 
bonds of said Franklin county of the denomination of one thousand 
doilars each, payable to the Belleville and Eldorado Railroad Com- 
pany or bearer twenty years after the date thereof, and payable at 
any the after five years and before said bonds become due, at the 
option of said Franklin county, with interest thereon from the date 
thereof at the rate of eight per cent. per annum, payable semi- 
annually on the Ist day of January and July of each year; said 
bonds and the interest thereon to be made payable in the city and 
State of New York at the place where the treasurer of the State of 
Hlinois pays the interest and debt of said State; said bonds to be ex- 
ecuted in conformity with and under the provisions — entitled “An 
act to authorize cities and counties to subscribe stock to railroads,” 

approved Noyember 6th, A. D. 1849, and as authorized by a 
28 majority of the qualified voters held in said county, in ae- 
cordance with the provisions of said act, on the Lith day of 
September, A.D. 1869. It is further ordered by the board of super- 
visors of said Franklin county tliat the clerk of said court make a 
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record of said bonds and couponds thereto attached, as required by 
law, 

It is further considered and ordered by the board of supervisors 
that John G. St. Clair, chairman, and Josepli M. Weir, member, of 
said board, are hereby appointed commissioners in behalf of said 
franklin county, and said commissioners are hereby ordered and 
directed to safely convey said bonds above described when executed 
to the city of Evansville and deposit the same with the Evansville 
National bank, trustee as aforesaid, and take receipt therefor. 

Said commissioners are further ordered and directed to receive 
from said trustee, in exchange for said bonds so deposited by them, 
the aforesaid mentioned 150 bonds of said Franklin county exe- 
cuted as aforesaid on the 2znd day of December, A. D. 1876, and 
delivered tiie same to said board of supervisors or its committee ap- 
pointed to cancel and destroy the same. It is further ordered by 
the board of supervisors of said Franklin county that said Evans- 
ville National bank, trustee as aforesaid, receive said bonds to be 
executed pursuant to the order of said board of supervisors at their 
special November term, A. D. 1877, and that said trustee hold said 
bonds and deliver the same to said railroad company only on the 
same conditions and under the same restrictiols as specified in the 
order of said board of supervisors made as aforesaid on the loth 
day of December, A. D. 1876, as will more fuily appear by reference 
to a copy of said order made aforesaid, which 1s filed herewith, 
marked Exhibit“ Fy” and made a part of this bill. Complainant 
further represents that on the Sth day of March, A. D. 1575, the 

board of supervisors of said county adopted a resolution ex- 
29) tending the time to the board of directors (of) the said Belle- 

ville and Eldorado Railroad Company until the loth day of 
day of September, A. D. 1878, for the building of said railroad, as 
will more fully appear by reference to a copy of said resolution, 
which is filed herewith, marked Exhibit “G,” and made a pari of 
this bill. Complainant further states that on the 22nd day of July, 
A. D. 1878, said board of supervisors adopted a resolution to the 
effect following, to wit: Whereas one hundred and tifty of the rail- 
road bonds of Franklin county as bonds of this county which were 
designated to be paid upon certain conditions to the Beileville and 
Eldorado Railroad Company for stock for the sam of one thousand 
dollars each were deposited with the Evansville National bank, 
Evansville, Indiana, as trustee, by the supervisors of said county 
under and by virtue of an order of said board of supervisors 
made at the November special meeting thereof, A. D. i877; and 
whereas there is doubt of the legality of placing said bonds 


Therefore it is ordered by the said board of supervisors of said 
county that Chas. A. Akin, county clerk of said county, be, and 
he is hereby, appointed agent and commissioner for and on behalf 
of said county to proceed to Evansville, Indiana, at once, and for 
and on behalf of Franklin county demand and receive said bonds 
from said bank and receipt for the same and pay said bank all rea- 
sunable charges for keeping said bonds, and that said Chas. A. 
J—1254 
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Akin keep and retain the possession of the said bonds for and on 
behalf of this board of supervisors until otherwise directed by this 
board or the successors thereof, and that said Chas. A. Akin report 
to this board at its next meeting of his acts and doings under this 
order. Dated this 22nd day of July, A. D. 1878. 
A copy of said resolution is filed herewith, marked Exhibit “ TH.” 
and made a part of this bill; that on the 16th day of Septem- 
30) ber, A. D. 1878, the board of supervisors of said county 
adopted a resolution to effect following, viz: That we request 
Judge D. M. Browning to make a report to this court as to the 
amount of Franklin county bonds he has signed, as agent on behalf 
of Franklin county, to the Belleville & Eldorado Railroad Com- 
pany or the contractors of said road, said report to contain the 
numbers of the several bonds and under what act issued; also to 
show the amount of stock by certificates that have been given by 
said railroad company, and to make report to this board at 1 o’clock 
p. in. of this day. Dated this September 16th, A. D. 1878. 

Copy of said resolution is filed herewith, marked Exhibit “I,” and 
made a part of this bill; that on said 16th day of Sept., A. D. 1878, 
Hon. D. M. Browning, in response to the resolution last mentioned, 
made a report to said board of supervisors, which was entered of 
record in said supervisors’ court. Said report is in substance and to 
the effect following, to wit: 

To the hon. board of supervisors of Franklin county, Ilinois: 

The undersigned, county judge of Franklin county, [linois, would 
respectfully report, in accordance with your resolution of this day, 
that under the contract made by your beard subscribing stock to 
the Belleville and Eldorado Railroad Company I have given orders 
to James Ifill & Co. for the Franklin county bonds as each mile of 
said railroad was buili from Saline county, Illinois, to Benton, and 
under said orders James Hill & Co. have (received) from the Evans- 
ville National bank, as trustee, $75,000 in Franklin county bonds, 
being bonds Nos. L to seventy-five (75), inclusive, issued under aet 
of February 22nd, A. D. 1861, incorporating the Belleville and Eldo- 
rado Railroad Company. The Evansville National bank, as trustee, 

holds, subject to the orders of the board of supervisors of 
3 this county, 875,000 in certificates of stock issued by said 
railroad company to Franklin county, Hiinois. There has 
been one-half of the bonds delivered and one-half of the stock certifi- 
‘ates deposited under the subscription made by your hon. body. 
Respectfully submitted. | 
D. M. BROWNING. 
September 16th, 1878. 


A copy of which report by said D. M. Browning as aforesaid is 
filed herewith, marked Exhibit “J,” and made a part of this bill; 
that on the 16th day of September, A. D. 1878, the said Belleville 
and Eldorado Railroad Company, by Youngblood, their solicitor, 
represented to said board of supervisors a petition, which petition 
was entered on the records of said court, and is to the effeet follow- 
ig, to Wit: 
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Srate oF [LLiNors, - 
County of Franklin, §’ 


To the honorable board of supervisors of Franklin county, Illinois: 
The Bellevilie and Eldorado Railroad Company respectfully rep- 
resents unto your honorable body that, in pursuance to the contract 
heretofore made with this hon. body, James [ill & Co., the con- 
tractors for the construction of said railroad from the east line of 
said county of Duquoin, in Perry county, [linois, have completed 
said railroad to Main street, leading from the court-house, in. Benton, 
and within one-fourth of a mile of said eourt-house, and that the 
trains of cars have been propelled over said road by steam ; that the 
time allowed by your honorable body for the completion of said 
railroad expired on the 15th instant; that no further extension of 
said road ean be made without the friendly co-operation of your 
hon. body in extending the time to said company and contractors 
for the completion of said road. Said company feel warranted 
o2 in stating that if a reasonable time be fixed upon by your 
hon. body that work will at once progress on said road, but 
owing to the fact that the winter season is rapidly approaching, in 
which the work may be necessarily delayed in consequence of un- 
favorable weather, the company feel constrained to ask for an ex- 
tension of one year from thisdate. If however, vour honorable body 
should feel disinclined to act in the premises at this time so as to 
insure the success of the enterprise, your petitioners respectfuliv 
ask that you edjourn without acting for such time as will enable 
each cach of your honorably body to consult his constituents on the 
subject of an extension of time. 
rh. M. YOUNGBLOOD, 
Solicitor for the Belleville & Eldorado Railroad Company. 


A copy of said petition is filed herewith, marked Exhibit “ Kk,” 
and made a part of said bill. 

That afterwards, to wit, on the said 16th day of Septeinber, A. D. 
1878, the board of supervisors of said county adopted a resolution 
to the effect following, to wit: 


STATE OF ILLINOIS,  . 
County of Franklin, if wae 
To the chairman and gentlemen of the board of supervisors of 

Franklin county, Illinois : 

Whereas there are one hundred and fifty bonds of the denomina- 
tion of one thousand dollars each issued in aid of tie Belleville & 
Eldorado Railroad Company for the construction of a ‘railroad 
through the county of Franklin and State of Illinots at the special 
November term, A. D. 1876, with the express understanding that 
suid road was to be completed through the said county to. Duquoin, 
in Perry county, Illinois, by the 16th day of March, A. D. 1878S ; 
and whereas said railroad company failed upon thetr part to com- 
plete said railroad according to the contract last above mentioned ; 
and 
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Dv Whereas the county board of said county did at the Mareh 

term, A. D. 1878, extend the time for the completion of said 
road to the said company until the 15th day of September, A. D. 
1878; and whereas the said railroad company agrees to complete said 
road according to the contract last above mentioned : 

Therefore be it resolved by the county board of said Franklin 
county ata special meeting held for county business on the 16th 
day of September, A. D. 1878, That we do hereby declare the said 
contract at an end, and that we do authorize and request the First 
National Bank of Evansville, Indiana, to transmit by express to 
Duquoin, Iilinois, all the books and certificates of stock in said 
‘ailroad that may be in possession of said bank to Chas. A. Akin, 
who is commissioner and agent on behalf of the people of said 
Franklin county, and the said Chas A. Akin is hereby authorized 
to receipt for the same and pay all reasonable charges and safely 
keep said bonds for the further action of the said county board. A 
copy of said resolution is filed herewith, marked Exhibit “ L,” and 
is made a part of this bill. 

That on the 21st day of October, A. D. 1878, the board of super- 
visors of said county made an order to the effect following, to wit: 
Resolved by the board of supervisors of Franklin county In spe- 
cial meeting assembled, That the time for the completion of the said 
Beileville and Eldorado railroad from Benton to Duauoin be ex- 
tended to said company and contractors until the first day of No- 
vember, A. D. 1879; and be it further ordered by said board of 
supervisors that said Evansville National bank as aforesaid be, and 
is hereby, ordered to pay said railroad company the bonds of said 
county now in its hands as soon as the railroad is completed to Du- 
quoin, as provided in said original contract. A copy of said order 
is filed herewith, marked Exhibit “M,” and made a part of this 

bill. 
ot Complainant further states that on the 4th day of June, A. 

D. 1879, the board of supervisors of said county adopted a res- 
olution to the effect following, to wit: Resolved by the board of su- 
pervisors of Franklin county, That the suit now pending in the circuit 
court of Franklin county, in which The County of Franklin is com- 
plainant and The Belleville and Eldorado Railroad Company and 
others are defendants, it being a billin chancery toenjoin the delivery 
of the bonds of said county now in the hands of the Evansville National 
bank, as trustee, to the Belleville and Eldorado Railroad Company 
under its contract with said county as said railroad shall be com- 
pleted to Duquoin, be dismissed and continued, and that said bonds 
be delivered in strict compliance with the original contract made 
with the said county and the railroad company and the contractors. 
And be it further resolved by the board of supervisors, That John 
J. St. Clair hereafter as said road progresses from Benton to Duquoin 
examine and receive said road under said contract as therein pro- 
vided by the county judge of said county to do and give orders to 
the trustee for said bonds, and that the trustee hereafter deliver said 
bonds on the order of the said John J. St. Clair showing that said 
iwtroad has been completed as provided in said contract. And 
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be it further resolved, That on the delivery of said bonds or any 
part thereof on the order of the said John J.St. Clair the chairman 
of this board is hereby directed to attach his certificate of registra- 
tion to each of said bonds. And be it farther resolved, That all 
resolutions of this board heretofore passed on this subject inconsist- 
ent herewith be, and the same are hereby, repealed and revoked. 
And it is further resolved that If. M. Youngblood be, and he is 
hereby, authorized and empowered to take such legal steps as may 

he necessary to have said suit above mentioned distnissed and 
3D discontinued.—S. F°. Buntin, mover. By request the veas and 

navs are called foron adoption of the above resolution, which 
showed the following votes: Yeas—John J. St. Clair, Joseph Ham- 
monds, 8. fF. Buntin, John G. Bowling. Nays—Jesse Taylor, J. W. 
Williams, J. M. Darr, James Martin. 

There being a tie vote, the chairman voted in the allirmative. 

A copy of said resolution is filed herewith and marked Exhibit 
“N” and made a part of this bill. The complainant further states 
and charges the fact to be that the above and foregoing orders and 
resolutions are all the orders and resolutions which were ever passed, 
made, or adopted by the county court of said county with reference 
to subseription of stock to the Belleville and Eldorado Railroad Com- 
pany or the issuance of bonds in payment of such stock or the board 
of supervisors of said county subscribing to the capital stock of said 

sclleville & Eldorado Railroad Coinpany or pretending or attemprt- 
ing to subseribe w the capital stock of the Belleville ond Eldorado 
Railroad Company ; that no order or orders, resolution or resolu- 
tions, were even mi de, passed, or adopted by the county court of said 
county or supervisors of said county extending the time to eom- 
mence, complete, or construct said railroad except the orders and 
resolutions above named in this bill; that the election held on the 
Lith day of September, A. D. 1869, is the only election that was ever 
held in said county authorizing said county to subseribe to the cap- 
ital stock of the Belleville & Eldorado Railroad Company ; that the 
terms and conditions and limitations on which seid stock was voted 
at said election and the terms, conditions, and limitations on which 
said stock was subscribed to said railroad company on the 6th day 
of November, A. D. 1860, have never been revoked, changed, 
altered, amended, or modified by the voters of said county 
the county court of said county or the board of super- 
visors of said county, and that the order of the county 
ol court of said county, made as aforesaid on the 24th day of 
July, A. D. 1869, and that the said order made by the county 
court of said county on the 6th di av of November, A. D. 1869, are all 
the orders, resolutions, or proceedings which were had or made, 
passed, adopted, or entered by sited county court of said county prior 
to the 9th day of Febru: ary, A. D. 1871, relative to subse ribing stock 
to said railroad company or constructing said railroad: that said 
county never was under township organization until the vear A. D. 
1872; that said railroad company have never complied with the 
terms, conditions, and limitations on which the subscription of said 
county was voted at said election and subscribed by said county 
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court on the 6th day of November, A. D. 1869; that the work was 
not commenced to build or construct said railroad in said county 
within nine months from the date of said clection, nor was it com- 
pleted through said county by the Ist day of June, A. D. 1872. 

That no work was done in said county to build or construct said 
railroad until after the month of Mareh, A. D. 1S77, and it was not 
commenced in said county of Franklin until after the month of 
Mareh, A. D. 1877, and that said railroad was not completed theough 
said county until the month of October, A. D. 1879. 

That soon after the aforesaid order was made on the 15th day of 
December, A. D. 1876, one hundred and tifty bonds of said county, 
due twenty vears after date, of the denomination of one thousand 
dollars each, to be paid after the expiration of five years from the 
date thereof, at the option of said county, to draw interest at the 
rate of cight per cent. per annum, were issued with coupons thereto 
attached, directed and ordered by the board of supervisors of said 
county in their said order heretofore mentioned, made on the 15th 
day of December, A. D. 1876; thatsaid bouds were afterward placed 

in the hands of a trustee to be paid out upon the terms and 
Od conditions made in said order of said board of supervisors 

lust above named; that after said order of the said board of 
supervisors of said county was made,on the 12th day of November, 
1S77, changing and amending said order made on the Lith day of 
December, A. D. 1876, one hundred bonds of said county of the 
denomination of one thousand dollars each, payable in twenty years 
after the date thereof, and payable at the option of said Franklin 
county after five years, to bear interest from date at the rate of § 
per cent. per annum, payable semi-annually on the Ist days of Jan- 
uary and July of each year, were issued and placed in the hands of 
a trustee to be delivered and paid out as mentioned in said order. 

That said bonds were to be made payable to the Belleville & EI- 
dorado Railroad Company, or bearer, the interest thereon to be made 
payable in the city and State of New York. 

That said bonds purported to be issued under the provisions of 
an act of the General Assembly of the State of Ithnois entitled 
“An act to Incorporate the Belleville & Eldorado Railroad Com- 
pany,’ approved February 22nd, A. D. 186i. 

That on the saime day fifty bonds of said county were issued of 
the denomination of one thousand dollars each, and were also 
placed in the hands of said trustee, to be paid out and delivered 
upon the same conditions and terms as the one hundred bonds last 
mentioned, were to bear Interest from date at the rate of S per ecnt, 
per annum, payable on the Ist day of Jannary and July of each 
year, the bonds and interest to be paid in the city and State of 
New York. Said fifty bonds last above named purported to be issued 
under an act of the General Assembly of the State of Illinois, ap- 
proved November 6th, A.D. US 19 authorizing counties to takestoek in 
railroad companies, and said fifty bonds last above named were num- 

bered from 1 to 50, inclusive; that bond numbered fifty of the 
oS tifty bonds last above named was not delivered to said rail- 
road cumpany under said agreement or order of said board 
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ofsupervisors. A copy of said bond numbered fifty last above named 
is filed herewith, marked Exhibit “O,” and made a part of this bill. 
That the one hundred and fifty bonds issued as aforesaid by an 
order of the board of supervisors of said county as aforesaid on the 
13th day of December, A. D. 1876, were never delivered to said rail- 
road company, but were destroyed by order of said board of super- 
visors; that no bond or bonds were ever issued by said county in 
payment of stock to said railroad company after the 15th day of No- 
vember, A. D. 1877, nor was any bonds of said county ever issued 
in pursuance of said election held on the llth day of September, A. 
D. 1869, until after the 15th day of December, A.D. IS76; that, in 
violation of the terms, conditions, and limitations on which said sub- 
scription was voted and subscribed to the capital stock of the Belle- 
ville and Eldorado Railroad Company, the board of supervisors of 
said county paid oat said bonds or caused them to be paid out, and 
delivered to said Belleville and Eldorado Railroad Company or its 
contractors the said 149 bonds of said county issued under the said 
order of the said board of supervisors on the 15th day of November, A. 
D. 1877, as follows, to wit, as each mile of the road was completed 
under the contract in proportion to the whole number of miles in cach 
division built, the contract of building is to inelude the building of 
the whole road from Saline county io Duquoin. The said Belleville 
& Eldorado Railroad Company thereby received about (85,000) five 
thousand dollars for each and every mile of the road as they com- 
pleted the same, which was in violation of the terms, conditions, and 
limitations upon which the said stock was voted and subscribed. That 
said one hundred bonds of said county which were issued as afore- 
said, and purporting to be issued under the act of the General Assem- 

bly of the State of Tilinois entitled “An act to incorporate the 
os) Belleville & Eldorado Railroad Company,” were numbered 

from one te one hundred, inclusive, and were each dated the 
15th day of December, A. D.1S77; that said railroad was constructed 
from Eldorado, Illinois, to Benton, in said Franklin county, about 
the loth day of September, A. D. 1875; that seventy-five of the 
county bonds were delivered to said railroad company as aforesaid 
at and prior to the time it was constructed to Benton as aforesaid ; 
that said road was constructed from Benton, in said county, to Du- 
quoin, Illinois, after the 12th day of October, A. D. 1STS; and that 
seventy-four of county bonds issued as aforesaid were delivered to 
said railroad company after said 21st day of October, A. D. 1875; 
that twenty-live of said bonds, so delivered as aforesaid, were from 
number seventy-six to number one hundred, inelusive, purporting 
to be issued under the said act of the General Assembly of the State 
of [llinots, entitled “An act to ineorporate the Belleville and Elde- 
rado Railroad Company, approved February 22nd, A.D. 1861 ;” that 
forty-nine of said bonds so delivered as last aforesaid purported to 
be issued under an act of the General Assembly of the State of Hli- 
nots entitled “An act to authorize cities and counties to subseribe 
stock to railroads, approved November 6th, A.D. 1S19;” and that 
said forty-nine bonds were numbered from one to forty-nine, inelu- 
sive; that the above-named one hundred and forty-nine bonds are 
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the only bonds of said county which were ever delivered to 
any railroad company or companies, and that they are the only 
bonds ever issued by said county to or in aid of any railroad 
colnpany or companies, except the one hundred and fifty bonds 
issued and destroyed as aforesaid; that the seventy-four bonds of 
said county last above named were delivered to said railroad com- 
pany before the presiding judge of the county court of said Frank- 
lin county had ever certified under oath that all the pre- 
40 liminary conditions required to be done by the 17th section 
of an act of the General Assembly of the State of Illinois en- 
titled An act to fund and provide for paying the railroad debts of 
counties, townships, cities, and towns, approved April 16th, A. D. 
1869, to authorize the registration of said bonds, and to entitle them 
to the benetits of this act, had been complied with, nor did the pre- 
siding judge of said county court ever make or transmit such cer- 
tificate to the State auditor at any time before said seventy-four 
bonds last above named, or either of them, were delivered to said 
railroad company, nor did the presiding judge of said county court, 
at any time prior to the delivery of said seventy-four bonds or either 
of them, last above named, to said railroad company, make, trans- 
mit, or forward to said State auditor a statement of the date, amount, 
number, maturity, and rate of interest of such bonds, and to what 
company and under what law issued; that if any such certificate or 
statement was ever made by said presiding judge it was made long 
after all of the seventy-four bonds last above named were delivered 
to said railroad company; that the board of supervisors of said 
county, by their aforesaid resolution, massed and adopted June 4th, 
A. D. 1879, as shown in the aforesaid Exhibit “ N,” attempted to 
supersede the presiding judge of said county court by substituting 
one Jolin J. St. Clair to examine and receive said railroad instead of 
the county Judge, and that said St. Clair did proceed to obey and did 
carry out said resolution and did make all the certificates, state- 
ments, and oaths which said 17th seetion of the act last aforesaid 
required the presiding judge of said county court to make, and that 
said St. Clair did forward the same to the State auditor, and that 
said St. Clair caused said seventy-four bonds last above named to 
be delivered to said railroad company, as provided in said Ex- 
hibit “ N.” 
4] The complainant further states that the said Belleville and 
Kidorade Railroad Company did on the 51st day of October, 
A. D. 1877, execute a trust deed to the Farmers’ Loan and Trust 
Company of the City and State of New York upon all of said road, 
excepting and excluding fifteen miles in Saline county, Illinois, 
with the lands, depots, grounds, ways, right- of ways, station-houses, 
machine and all other shops and houses and buildings, structures, 
and road-beds, tracks, sidings, cars, engines, tenders, rolling stocks, and 
machinery, tools, impliments, fuel, material,and property, both real 
and personal, and all rights, credits, incomes, earnings, profits, choses 
in actions, and franchises of the party of the first part, connected 
with or appertaining to said line of railroad, intending thereby to 
Include all the property belonging to or which might thereafter be 


add 
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acguired by the party of the first part, as connected with or apper- 
taining to said line of railroad now constructed or to be constructed, 
equipped, and operated, and all rights and privileges and appurte- 
nances thereunto belonging; to have and to hold the same and every 
part thereof to said party of the second part, their successors and 
assigns, for the uses therein expressed ; that said trust deed was given to 
secure the first-mortgage bond- — said railroad to theamount of about 
$350,000.00, exclusive of the interest to accrue thereon at the rate of 
6 per cent. per annum, payable half yearly ; that by the terms of said 
trust deed if any installment of interest on said bonds remains unpaid 
for six months after due, then the entire sum of said bonds mentioned 
in said trust deed shall become due and payable at once, and upon the 
election of a majority of those interested insaid bonds the said railroad 
andall its lands, depots, grounds, ways, right- of ways, station-houses, 
machine and all other shops, houses, buildings, tenements, road-beds, 
tracks, sidings, cars, engines, tenders, rolling siock, machinery, tools, 

implements, fuel, fixtures, &e.,&e., may all be exposed to public 
42 sale in the city of New York on forty days’ notice, all of which 

will more fully appear by reference to a copy of the reord of 
said trust deed, which is filed herewith and marked Exhibit “P” 
and madea part of this bill; that said trust deed was filed for reeord 
in the recorder’s oflice of Franklin county, Illinois, on the 6th day 
of February, A. D. 1878. And complainant states that said Belle- 
ville & Eldorado Railroad Company deposited with the elerk of the 
county court of Franklin county, Illinois, after it pretended to have 
completed said railroad through Franklin county, $150,000 in cer- 
lificates of stock in said railroad company, which stock is under 
control of complainants, but which has never been used by them 
for any purpose, and, In consequchce of the mortgage upon sil 


Pr 
? 


railroad as aforesaid and of the poor quality and character of said 
railroad and of other causes, is generally worthless, vet complain- 
ants are ready and willing and hereby offer to surrender said stoek 
as a condition precedent to the relief prayed for; that complainants 
is informed and believes that one James Ilill and William H. Nye, 
who were the contractors to build said road under the firm name 
(of) James Hill and Co., hold some of said bonds of said county ; 
and also that one James M. Warren, of the city of Evansville, State 
of Indiana, holds some of the said bonds of the said county, and also 
W. Bayard Cutting holds some ef said bonds; and that other per- 
sons whose names are unknown to the complainants holds the re- 
mainder of said bonds; that the amount of taxes ievied and assessed 
by the State auditor on the taxable property of said Franklin county 
for the year A. D. 1879 to pay the interest, &e., on the aforesaid bonds 
of said county amounts to the sum of seventeen thousand one 
hundred and ninety-four dollars and thirty-four cents (317,194.54) ; 
that W. D. Seeber, sheri{fand collector of said county, has col- 
AS lected and paid over to the State treasurer $10,265.76 of said 
amount so levied and assessed by said auditor, leaving 
balance in hands of said coilector of S6028.58 collected and to 
be collected. The complainant avers and charges the fact to be 
that all orders and resolutions of the county court of said county 
4—-]251 
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or board of supervisors of said county subscribing or attempting 
to subseribe stock to said railroad company are in conflict with 
the constitution of the State of Illinois, and are void ; that the act 
of the General Assembly of the State of Illinois entitied An act 
to incorporate the Belleville and Eldorado Railroad Company, ap- 
proved February 22nd, A. D. 1861, does not authorize any county 
to subscribe additional stock to said railroad company in addition 
to the sum limited by the act of the Gth day of November, A. D. 
1849, nor to the issue interest-bearing bonds or evidence of indebt- 
edness bearing interest, and that all the bonds issued under the first- 
mentioned act are void. 3 
Complainant further avers and charges that even if there had 
been any notice of the election for or against subscription claimed 
to have been held on the 11th day of September, A. D. 1869, or any 
eanvass of the votes of said election, and a majority found to be in 
favor of subscription, that the subscription made by the county 
court on the 6th dav of November, A. D. 1869, exhausted com- 


pletely all power of the county under the vote at said election to make 


subscription, and that all sabsequent attempts by the county court 
or board of supervisors of said county to make other subscriptions 
containing other conditions or conditions different from those in 
the order calling the said election are nuil and void. The com- 
plainant avers and charges the fact to be that the State auditor has 
no right to estimate, levy, or assess any tax or taxes against the 
taxable property of said county for the purpose of paving the 
principal or interest of said county bonds, but that he will do so un- 

less restrained by injunction, and that the State treasurer has 
4 no right to receive or pay out money for that purpose, but 

will do so unless restrained by injunction; that the 138th, 
Mth, loth, and 16th sections of the act of the General Assembly of 
the State of Illinois entitled An act to fund and provide for paying 
the railroad debts of counties, townships, cities, & towns, approved 
April 16th, A. D. 1869, 7s unconstitutional, contrary to public policy, 
and are void. The complainant makes the said Belleville and El- 
dorado Railroad Company, Chas. A. Akin, county clerk of Franklin 
county, Illinois; W. D. Seeber, sheriff and collector of Franklin 
county, Iilinois; Thomas B. Needles, auditor of publie accounts of 
the State of Illinois; J. C. Smith, State treasurer of the State of Ili- 
nois; the said W. Bayard Cutting, the said James Hill, and William 
Il. Nve, and the said James M. Warren and the unknown holders 
of the.said bonds of said county, party defendant to this bill, and 
prays that summons may issue for them, and that they be required 
to answer this bill, but not under oath, their several oaths to their 
respective answers being hereby expressly waived. The complainant 
prays that a writof injunction may issue restraining and enjoining the 
sald Thomas B. Needles, auditor, and his successor or suecessors in 
office, from estimating and determining the rate per centum on the 
valuation of property within said Franklin county requisite to meet 
and satisfy the amount of interest due or to become due on said 
bonds, and that he also be enjoined from making or transmitting 
to the county clerk of said Franklin county any certificate or cer- 
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lificates stating such requisite for paying interest on any of them, 
and that Chas. A. Akin, county clerk of said Franklin county, and 
his successor and successors in oftice, be enjoined from adding the 
same or extending or placing the same on the collecter’s book or 

books of said Franklin county, and that the said James Hill, 
15 William H. Nye, W. Bayard Cutting, and the said Belleville 

and Eldorado Railroad Company, James M. Warren, and the 
unknown holders of the said bonds of said county and each of 
them be enjoined from suing said county on any or either of the 
coupons of said bonds or on any or either of them, and that the 
suid J.C. Smith, State treasurer of the State of Illinois, or his sue- 
cessors in office, be enjoined from paying the coupons on said bonds 
or either of them, or any of said bonds or either of them, and that 
the said W. D. Seeber, sheriff and collector of said county, and his 
successors 1n office, be enjoined from collecting an- mere of the taxes 
to pay the interest on said bonds, and from making any further 
payment to the State treasurer of the money collected to pay the 
interest on said bonds, and that upon a final hearing of this cause 
an order and deeree be made and entered decreeiig that said elee- 
tion, held on the llth day of September, A. D. 1869, was illegal 
and void; that the subseripiion made by said county court on the 
6th day of November, A. D. 1869, to the capital stock of said Belleville 
and Eldorado Railroad Company and all subscriptions or amend- 
ments, modifications, and alierations are void and not binding on 
said county; that the so-called subscription of S150,000 to the said 
capital stock, made on the 13th day of December, A. D. 1576, and 
the attempt made by said county board on the 12th November, 
1877, to amend said subseription and to contract for the building 
of said railroad is unlawful, void, and not binding on the county ; 
that said bonds and each and every one of them, by whomsoever 
held, be declared yoid, and each and every coupon attached to said 
bonds or either of them be declared void, and that the holders 
thereof be required to surrender the same for destruction ; that the 
Injunction above prayed for be made perpetual and grant unto the 
complainant such other and further relief as the facts and cireum- 
stances of the case may seem to require and your honor deem meet. 

W. J. ALLEN, 
THOS. J. LAYMAN, 


Solicitors for Complainant. 


16 At chambers at Vienna, Johnson county, Lilineis, June 26th, 
ISS. 


Motion by complainants for a temporary stay order restraining 
the State treasurer from paying interest due July Ist, 1580, on bonds 
mentioned in within bill until hearing and order on complain- 
unt’s motion for temporary Injunction, as per prayer of bill. 

Thereupon the said bill of complaint is read and examined, and 
the argument and suggestion of counsel are heard on said motion 
for «a temporary stay order, and said motion is refused and. said 
stay order dented, and it is ordered that the motion for an tnjune- 
tion, as per bill, be set down for hearing and arguinent at Mt. Ver- 
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non, lilinois, on Thursday, the Sth day of July, 1880, said motion 
to be heard and determined at chambers. 


DAVID J. BAKER, Judge. 


Application for injunction made at chambers in Mt. Vernon. on 
the 8th day of July, ISSO, and bill and exhibits read and examined 
and arguments of counsel on motion heard; and afterwards, on the 
19th day of July, LSS8O, it is ordered that a temporary writ of injune- 
tion issue, as prayed for in bill. 

DAVID J. BAKER, 
Judge Ast Circuit. 


liled this 4th day of August, ISSO. 
hk. HW. FLANNIGAN, 
Circuit CUL. 
Exuiprr “A.” 
Sarurpay, July 24, A. D. 1869. 

At aspecial term of the eounty court began and held at the 
court house, in Benton, on Saturday, July 24th, A. D. 1869. 

Present: Hon. W. EF. Smith, county judge; James M. Akin and 
Isham Ilarrison, associate justices; C. M. Clark, county clerk, and 
William I. Denning, sheriff, 

Court opened by proclamation, when the following order was 
made, to wit: 

Be it ordered by the court that, by authority of an act of 
47 the General Assembly of the State of Illinois entitled “An 
act to incorporate the Belleville and E!dorado Railroad Com- 
pany,” approved February 22nd, A. D. 1861, and an act of the Gen- 
eral Assembly, approved November 6th, A. D. 1849, authorizing 
counties to take stock in railroad companies, notice is hereby given 
that on Saturday, the eleventh day of September, A. D. 1869, in the 
various precincts in the county of Franklin and State of [linots, at 
the usual voting places, an election will be held upon the question 
whether or not the county of Franklin shall subseribe the sum of two 
hundred thousand dollars ($200,000.00) to the capital stock of the 
Belleville and Eldorado Railroad Company, payable in’ county 
bonds at par, due in twenty years from date, with interest, payable 
semi-annually, at the rate of eight per cent. per annum, and to be of 
the denomination of not Jess than one thousand dollars each, said 
bonds to be issued upon the following conditions and not unless 
they are complied with : 

Ist. That the said railroad shall be loeated through Franklin 
county, running from Duquoin, in Perry county, to the town of 
Raleigh, in Saline county, within one-quarter of a mile of the court- 
house in the town of Benton, in said Franklin county, and that a 
station be there located and a passenger and freight house ereeted 
Within said one-quarter of a mile of the court-house. 

2nd. That said railroad shall be commenced in the county of 
Franklin within nine months from the date of said cleetion and 
completed through the county by the Ist day of June, 1872. 
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ord. That one hundred thousand dollars of said bonds, payable in 
said stock, shall be delivered to said company when said railroad ts in 
running order to and a station located at Benton, and one hundred 
thousand dollars of said bonds to be delivered when the said ratl- 

road is completed and in running order through said 
48 Franklin county. 
4th. That there be not less than three stations located in the 
county—one at. Benton as aforesaid, one between Benton and Du- 
quoin,and one between Benton and Callatia. 

Sth. That said election shall be opened at & o'clock in the morn- 
ing and continue open until 6 o’clock in the afternoon, and shall be 
conducted by the judges of election appointed for the November 
election in 1868 if present; if not, judges may be chosen as at other 
elections. 

Gth. That persons voting at such election for subseription shall 
have written or printed on their tickets, “ For subscription.” ‘Those 
voting against subscription shall have written or printed on their 
tickets, “Against subscription.” 

7th. And provided aiso, that said subseription shall receive a 
number of votes equal toa majority of all the votes cast In said 
county at the last general election of county oflicers. 


»?? 


iEexurpir “ 4. 


SarunDay, November Gh, A.D. ised 


County court met pursuant to adjournment. 

Court opened by proclamation. 

Among the proceedings the following were had, to wit 

Whereas in the various precincts in the county of Franklin and 
State of Ilinois, at the usual voting places therein, on Saturday, 
September eleventh, A. D. 1869, an election was held, in’ pursuance 
of an order made at a special term of the Franklin county, court 
began and held in tne court-house,in Benton, on Saturday, the 24th 
day of July, A. PD. 1869, upon the question whether or not the county 
of Franklia should subseribe the sum of two hundred thousand dol- 
lars to the capital stock of the Belleville and Eldorado NKatlroad 
Company, payable in county bonds at par, due twenty vears from 

date, with interest, payable semi-annually, at the rate of eight 
A) per cent. per annum, and to be of the denomination of not 
less than one thousand doilars each; and whereas at such 

election the qualified voters of said county did, by a majority of 
their votes (faking as a standard the number of votes cast for county 
officers at the last general election previous to the vote had upon 
the question of the subseription as aforesaid), authorize the county 
court of said Franklin county to subseribe the sum of two hundred 
thousand dollars to the capital stock of said Belleville & Eldorado 
Railroad Company: Therefore, at an adjourned term of the Frank- 
lin county court began and held at the ecourt-louse, in Benton, 
Friday, November the fifth, A. D. 1869—present, Hon. WE. Smith, 
county judge; J. M. Aiken and [sham I[larrison, associates; C. M. 
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Clark, county clerk, and Wim. B. Denning, sheriti—the following 
order was cutered—that is to say: 

It is considered and ordered by the court that by authority of the 
vote at the election aforesaid, held in the county of Franklin on the 
lith day of September, A. D. 1869, and by authority of an act of 
the Gencral Assembly of the State of Illinois entitled “An act to 
incorporate the Belleville and cildorado Railroad Company,” ap- 
proved February 22nd, A. D. 1861, and an act of the said General 
Assembly, approved November the 6th, A. D. 1549, authorizing 
counties to take stock in railroad companies, that the county of 
Franklin, in the State of IHlinvis, does hereby subseribe to the capital 
stock of the Belleville and Eldorado Railroad Company the sum of 
one hundred thousand dollars by virtue of the said act of the Gen- 
eral Assembly of the State of Ilinois entitled An act to incorporate 
the Belleville and Eldorado Railroad Company, approved February 
22nd, A. D. 1861, and the further sum of one hundred thousand 
dollars by virtue of an act of the said General Assembly, approved 

November 6th, A. D. 1849, authorizing counties to take stock 
OU) in railroad companies, making a total two hundred thou- 

sand dollars hereby subscribed to the capital stoek of the 
Belleville and Eldoravo Railroad Company ; that said capital stock 
subscribed as aforesaid be payable in the bonds of the county of 
Franklin, at par, said bonds to be due in twenty years after the date 
thereof, and to draw interest, payable semi-annually, at the rate of 
eight per cent. per annum; said bonds to be of the denomination of 
not less than one thousand dollars each. It is further ordered and 
considered by the court that said bonds are to be issued upon the 
following conditions, and never until they are complied with—that 
is to says: 

Ist. That said railroad shall be located through Franklin county, 
running from Duquoin, in Perry county, to the town of Raleigh, in 
Saline county, within one-yuarter of a mile from the court-house In 
the town of Benton, in thesaid Franklin county, and that a station be 
there located and a passenger and freight house erected within satd 
quarter of a mile of the said court-house. 

2d. ‘Phat said railroad shall be commenced in the county of Frank- 
lin within nine months from the date of said cleetion, and com- 
pleted through the county by the Ist day of June, A. D. 1872. 

od. That one hundred thousand dollars of said bonds, payable on 
sald stock, shall be delivered to said company when said railroad is 
In running order and the necessary cars running thereon from Du- 
quoin or Eldorado to Benton and a station located at Benton, and 
one hundred thousand dollars of said bonds to be delivered when 
the said railroad is completed and in running order and the neces- 

-ary rolling stock thereon through said Franklin county. 
ol Ith. That there be not less than three stations loeated in 
said county of Franklin—one at Benton as aforesaid, one be- 
tween Benton and Duquoin, and one between Benton and Gallatia. 
oth. That at the time said bonds are issued and stock received 
sald railroad, its fixtures and rolling stock, are not — be mortgaged 
for were than the actual cash value of the same, and that there be 
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ho mortgage-er lien upon the same under which said road, its fix- 
tures or rolling stock, can or may be exposed to sale within a shorter 
time than twenty-five years from date of such mortgage or lien 


Exuipit “ C,.” 


Monpbay, February 6th, A.D. 171. 


Ata specaal meeting of the county court began and held at the 
court-house, at Benton, on Monday, February 6th, 1871. 

Present: Hlon. D. N. Browning, county judge; J. M. Akin and 
Gilbert G. Sweetin, associate justices; C. M. Clark, Co. clerk ; Carroll 
More, sheriff. 

Court opened by proclamation. 

Whereas, by an order of this court made the 6th day of Novem- 
ber, A. D. 1869, a subseription of two hundred thousand dollars was 
ordered to be made to the Belleville and Eldorado Railroad Com- 
pany; and whereas said subseription required that the said railroad 
shall be commenced on the county of Franklin within nine months 
from the date of the election authorizing said subscription to be 
made, to wit, on the eleventh day of June, A. D. 1S70, and com- 
pleted through said county by the Ist day of June, A. D. 1872; and 
whereas the time for commencing said building has expired : 

It is therefore ordered that the time tor commencing and com- 
pleting the said railroad be extended, and that the said subseription 
be made on the stock books of the Belleville and Eldorade Railroad 

Company upon the following terms and conditions, and not 
02 until ihey are fully complhed with. 

That said two hundred thousand dollars subseribed to said 
capital stock as aforesaid be payable in the bonds of Franklin at 
par, said bonds to be due from the date thereof and to draw interest, 
pavable semi-annually, at the rate of eight per cent. per annum, 
said bonds to be of the denomination of not less of one thousand 
dollars each; that said ratlroad shall be located through Franklin 
county, running from Duquoin, in’ Perry county, to the toen of 
Raleigh, im Saline county, within one-quarter of a mile from the 
court-house, in the town of Benton, in said Franklin county, and 
that a station be there iocated and a passenger and a freight house 
be ereeted within the said quarter of a mile of the said court-house 

That said railroad shall be commenced in the county of Franklin 
on or before the first day of January, A. DO ISTO, and completed 
through the county by the tirst day of January, A. D. IS74: that 
one hundred dollars of said bonds, payable on said stock, shali bo 
delivered to satd company when said railroad is in running order 
and the necessary cars propelled by steam running thereon from 
Duquoin or Eldorado to Benton as aforesaid and a station located 
at Benton, and one hundred thousand dollars of said bonds to be so 
delivered when the said railroad is completed iv avd running order 
and the necessary rolling stock thereon through said) Franklin 
county: that there be not less than three stations loeated in the said 
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Franklin county—one at Benton, as aforesaid, one between Benton 
& Duquoin, and one between Benton and Gallatia. 
Ordered that the court be now adjourned until court in ——. 


D. M. BROWNING, Judge. 
JAMES M. AKIN, Associate. 
GILBERT G. SWEETIN, Associate. 


53 kexutprr “ DD.” 
Tiurspay, Mareh 0h, 1871. 


Court met pursuant to adjournment. 

Present: Same as vesterday. 

Whereas an election held in Franklin county, in the State of Ih- 
nois, in strict accordance with law, on the 11th day of September, 
A. D. 1869, upon a proposition for Franklin county to subseribe two 
hundred thousand dollars to the eapital stock of Belleville and El- 
dorado Railroad Company, a majority of the legal voters of the 
county voted for the said subscription: Now, therefore, the county 
of Franklin, of the State of Illinois, acting by the county and the 
associate judges of the Franklin county court and attested by the 
official seal of the said Franklin county, doth hereby subscribe the 
sum of two hundred thousand dollars for two thousand shares of 
the capital stock of the Belleville and Eldorado Railroad Company, 
said shares to be of the amount of one hundred dollars each. 

Said stock is to be subscribed and the bonds to be issued upon 
the following conditions and not until they are fully complied with 
(to wit): Said stock is to be paid in Franklin county bonds at par, 
the bonds to be payable in twenty years after date, with interest at 
eight per cent. perannum, payable semi-annually in New York, the 
bonds to be of the denomination of one thousand dollars each, with 
coupons for the interest attacked thereto; the said county bonds to be 
delivered to said company as follows: One hundred thousand dollars 
of said bonds to be delivered when the section of railroad extending 
from the eastern bound-ry of Franklin county to Benton is completed 
in good running order and a train of cars propelled by steam shall 
have run over the same, and one hundred thousand dollars of said 
bonds to be delivered when the section of said railroad extending 

from Benton to the other county of Franklin county 1s com- 
od pleted and a train of cars propelled by steam shall have run 

over the same, it being left optional with the company which 
section of the railroad it will build first, and the bonds of the county 
(fo on either section of the road shall be delivered to said company 
when that section is completed and the ears shall have run over it 
to Benton as aforesaid. The said county bonds shall be valid and 
binding on the county from and after the delivery thereof to said com- 
pany, and the faith of Franklin county is hereby pledged for the 
payment of the bonds issucd to said Belleville and Eldorado Rail- 
road Company, and the said railroad to be commenced within the 
county in one year and completed through the county within three 
years from the date of this subseription. 
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[tis further provided that (said) railroad company shall erect a 
passenger and freight depot on said road at Denton, within one- 
quarter of a mile of the present court-house, and at least one other 
freight and passenger depot on said road between Benton and each 
of the county lones in Franklin county through which the road 
shall run. It is further provided that this subseription and those 
previously made shall not be construed as intending to subseribe 
more than two hundred thousand dollars to said Belleville and 
Kidorado Railroad Company or to any company or companies that 
may build railroads with- said county. 
Witness the signature of the judges of the county court of Frank- 
lin county, Illinois, and the seal of said court, this Oth day of Mareh, 
A. D. 1871. 


DANIEL M. BROWNING, [seat] 
County Judge. 

JAMES M. AKIN, (SEAL. ] 
Associate Judye. 

GILBERT G. SWEETIN, — [seat] 

Associate Judge. 


55 Exiinir “ is 
Supervisors’ Meeting. 
Dee. Term, December 15th, 1S76. 


Court met pursuant to adjournment and opened by proclamation. 

Present: James M. Bayfield, chairman; William Flatt, Silas Kirk- 
patrick, Elmuei Day, Carrol Moore, J. W. Williams, M. C. Ingram, 
N. b. Tyrell, and J. M. Weir, members: James M. Akin sherilf. 

Attest : EVAN FITZGERRELL, Co. Clerk 


Among other proceedings the following were had, to wit: 

On motion, the following order was adopted, to wit: 

Whereas in the various precincts of the county of Franklin and 
State of Illinois, at the usual voting places therein, on Saturday, 
September the Lith, A. D. 1869, and election was held in pursuance 
of an order made at a special term of the county court of Franklin 
county, began and held at the court-lhouse, in Benton, on Saturday, 
the 24th day of July, A. D.1869, upon the question whether or not 
the county of Franklin should subseribe the sam of two hundred 
dollars to the capital stock of the Belleville and Eldorado Railroad 
Company, payable in county bonds at par, due twenty years from 
date, with the privilege of paying after five years, with interest, pay- 
able semi-annually, at the rate of eight per cent. per annum, and to 
be of the denomination of not less than one thousand dollars each ; 
and whereas at such election the qualitied voters of said county did, 
by majority of the votes, taking as a standard the nuimber of votes 
cast for county officials at the last general clection previous to the 
vote had upon the question of subseription as aforesaid, authorize 
the county court of said Franklin county to subseribe the sum of 
two hundred thousand dollars to the capital stock of said Belleville 
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and Eldorado Railroad Company: Therefore, at a regular 
56 meeting of the board of supervisors of Franklin county, began 

and held at the court-house, in the town of Benton, in the 
county of Franklin and State of Illinois, on Wednesday, loth day 
of Deeember, A. D. 1ST7T6—- 

Present: James M. Bayfield, chairman ; William Flatt, 5. P. Nirk- 
natrick, L. Day, C. Moore, M. C. Ingram, M. b. Tyrell, J. M. Weir, 
and J. W. Williams, members of the board of supervisors, with 
Evan Fitzgerrell, county clerk, and James M. Akin, sheriff— 

The following order was entered—that is to say: It is considered 
and ordered by the board of supervisors of said county, by the au- 
thority of the vote heretofore mentioned and the authority of an act 
of the General Assembly of the State of Illinois, entitled “An act to 
incorporate the Belleville and Eldorado Railroad Company,” ap- 
proved February 22nd, A. D. 1861, and an act of the General Assem- 
bly approved November 6th, A. 1D. 1549, authorizing counties to 
take stock in railroad companies— 

That the county of Franklin, in the State of Illinois, does hereby 
subscribe to the eapital stock of the Belleville and Eldorado Rail- 
road Company the sum of one hundred and fifty thousand dollars, 
being seventy-five thousand dollars by virtue of each of the acts of 
the General Assembly herein mentioned ; that said capital stock so 
subseribed as aforesaid be payable in the bonds of Franklin county 
aforesaid at par; said bonds to be due in twenty years and be paid 
after the expiration of five years from their date, at the option of the 
countys; aid bonds as aforesaid to draw interest at the rate of cight 
per cent. per annuin, Interest payable semi-annually, and to be of 
the denomination of not less than one thousand dollars each. — It is 
further ordered by the board of supervisors that the said bonds be 
issued and placed in the hands of a trustee, to be paid out upon the 

following conditions: 
ay) Ist. That said railroad shall be located through Franklin 

county, running from the junction of said road near the west 
line of Saline county, Illinois, to Duquoin, Perry county, Hlinois, 
and within one-fourth of a mile of the court-house, in the town of 
Benton, in said Franklin county, and that a station be there loeated, 
and a passenger and freight depot be there located within said one- 
fourth of a mile of said court-house. 

2nd. That said railroad shall be commenced within thirty days 
from the date of this order and completed by the 15th day of Octo- 
ber, A. D. 1877. 

drd, That seventy-five thousand dollars of said bonds be applied 
to the building of the road from said junction in Saline county, and 
seventy-five thousand dollars be applied to the building of the road 
from Benton to Duquoin, to bedelivered and paid to the contractors 
as each mile of the road is completed under the contract in propor- 
tion to the whole number of milés in each division built, and pro- 
vided that the whole contract of building is to include the building 
of the whole road from Saline county to Duquoia. 

uh. That there be not less than three stations located in said 
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county of Franklin—one at Benton as aforesaid, one between Ben- 
ton and Duquoin, and one between Benton and Saline county line 
Eexmiir “ i” 
NovEMBER 1271, A. D. 1877. 
On this day the board of supervisors of Franklin county met at 
the court-honse, at Benton, in said county. 
Present: John J. St. Clair, chairman: L. Day, James K. Marison, 
James M. Bayfield, Joseph M. Weir,S. P. Kirkpatrick, L. D. Walker, 
and Jesse Taylor. 
oS Attest: EVAN FIPTZGERRELL, 
County ( Terk. 


Among other proceedings the following were had to wit: It is 
therefore considered and ordered by the board ol Supervisors of 
lranklin county, in the State of Illinois, that the order of said beard 
made on the 13th day of December, A. D. 1876, subscribing 8150, 
Q0U.00 to the capital stock of the Belleville and Eidorado Railroad 
Company be, and the same is hereby, amended as follows, to wit: 
That said order subseribing said stock read as follows, to wit: That 
the county of Franklin, in the State of Illinois, under the provis- 
ions of an act of General Assembly of the State of [iinois entitled An 
act to Incorporate the Belleville and Eldorado Railroad Company, 
approved February 22nd, A. D. 1861, authorizing subseription to 
the eapital siock of said railroad, and in accordance with the major- 
ity of votes cust ac an election held in said Franklin county, in con- 
formity with said act, on the 11th day of September, A.D. 1569, does 
hereby subseribe the sum of one hundred thousand dollars to the 
capital steck of the Belleville and Eldorado Railroad Company, pay- 
able on bonds of said Franklin county at par; said bonds to be due 
in twenty vears after date thereof, and payable at the option of said 
lranklin county after five vears ; said bonds to bear Interest from 
date, at the rate of eight per cent. per annum, payable semi-annu- 
ally; said bonds to be of the denomination of one thousand dollars 
each : and that the county of Franklin, in the State of [hnots, ander 
the provisions of an act of the General Assembly of the State of IHh- 
nois entitled “An act to authorize cities and counties to subseribe stock 
tu the railroad,” approved November 6th, 1849, and under authority, 

evidenced by majority of the qualified voters of said Frauk- 
oy lin county, at an election held in said county, in conformity 

with the provisions of said act, on the 11th day of September, 
A. D. 1869, does hereby subscribe the sum of fifty thousand dollars 
to the capital stock of the Belleville and Eldorado Railroad Com- 
pany, pavable in bonds of said Franklin county at par; said bonds 
to be due twenty years after the date thereof, and payable at the 
option of said Franklin county after five Vears ; said) bonds to bear 
interest from date, at the rate of eight per vent. per annum, payable 
semi-annually ; said bonds to be of the denomination of one thou- 
sand dollars each. 
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It is therefore considered and ordered by the board of supervisors 
of Franklin county, in the State of [linois, that thechairman of the 
board of supervisors of said Franklin county and the clerk thereof 
are hereby ordered and directed to execute bonds of said Franklin 
county in payment of said amended subseription to said capital 
stock of the Belleville and Eldorado Railroad Company as follows, 
to wit: That said chairman and said elerk execute one hundred 
bonds of said Franklin county of the denomination of one thousand 
dollars each, payable to the Belleville and Eidorado Railroad Com- 
pany or bearer twenty years after the date thereof, and payable at any 
time after five years and:befure said bonds become due, at the option 
of said Franklin county, with interest thereou from the date thereof, 
at the rate of eight per cent. per annum, payable semi-annually on 
the first of January and July of each vear; said bonds and the in- 
terest thereon to be made payable in the city and State of New York, 
at the place where the treasurer of the State of Illinois pays the in- 
terest and debt of said State; said bonds to be exeeuted in con- 
formity with and under the provisions of an act of the General As- 

sembly of the State of Illinois entitled “An act to incorporate 
GO the Belleville and Eldorado Railroad Company,” approved 

February 22nd, A. D. 1861, authorizing subscriptions to the 
capital stock of said railroad company, and in accordance with the 
majority of votes cast at an election held in said county, in con- 
formity with the provisions of said act, on the 11th day of Septem- 
ber, A. D. 1869. 

It is further ordered by said board of supervisors of said Franklin 
county that the chairman of said board of supervisors and the clerk 
are hereby ordered and directed to execute bonds of said Franklin 
county in payment of said amended subscription to the capital stock 
of the Belleville and Eldorado Railroad Company as follows, to wit: 
that said chairman and said clerk execute fifty bonds of said Frank- 
lin county of the denomination of one thousand dollars each, pay- 
able to the Belleville and Eldorado Railroad Company or bearer 
twenty years after the date thereof, and payable at any time after five 
years and before said bonds become due, at the option of said Frank- 
lin county, with interest thereon from the date thereof at the rate of 
eight per cent. per annum, payable semi-annually on the first day 
of January and July of each year; seid bonds and the interest 
thereon to be made payable in the city and State of New York, at 
the place where the treasurer of the State of Illinois pays the inter- 
est and debt of said State. 

Said bonds to be executed in couformity with and ander the pro- 
visions of an act of the General Assembly of the State of Illinois 
entitled “An act to authorize cities and counties to subseribe stock 
to railroads,” approved November 6th, A. D. 1849, as authorized by 
a majority of the qualified voters held in said county, in accordance 
with the provisions of said act, on the 11th day of September, A. D. 

1S69. 
61 It is further ordered by the board of supervisors of said 
Franklin county that the clerk of said board make a record 
of said bonds and coupons thereto attached as required by law. It 
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is further considered and ordered by the board of supervisors that 
John J. St. Clair, chairman, and Joseph M. Weir, member of said 
board, are hereby appointed commissioners in behalf of said Frank- 
lin county,and said commissioners are hereby ordered and directed 
to safely convey said bonds above deseribed, when executed, to the 
city of Evansville and deposit the same with the Evansville National 
bank, trustee as aforesaid, and take receipt therefore; said commis- 
sioners are further ordered and directed to receive from said trustee, 
in exchange for said bonds so deposited by them, tiie afore-meitioned 
150 bonds of said Franklin county, executed, as aforesaid, on the 
22nd day of December, A. D. i876, and deliver the same to said 
board of supervisors or its coimmittee appointed to canceld and 
destroy the same. 

It is further ordered by the board of supervisors of said Franklin 
county that said Evansville National bank, trustee as aforesaid, 
received said bonds to be executed, pursuant to the order of said 
board of supervisors, at the special November term, A. D. 1877, and 
that said trustee hold said bonds and deliver the same to said rail- 
road company only on the same conditions and under the same 
restrictions as specified in the order of said board of supervisors 
made, as aforesaid, on the 13th day of December, A. D. 1876. 

Exuipir “G.” 

Resolved by the board of supervisors of Franklin county, that 
we hereby extend to the board of directors of the Belleville and 
Eldorado Railroad Company further time for the building of said 

railroad until the 15th day of September, 17S. 
(2 March 5th, 1878. 
J. M. WEIR. 


Motion and seeond- that the above resolution be amended so as — 
read first day of May, instead — fifteenth day of September, 1575. 

Vote of the adoption of amendment stood : 

Yeas—Bay field, ‘Taylor, Williams, and Kirkpatrick. 

Navs—Weir, Walker, Day, Manion, and St. Clair. 

Vote on the adoption of the resoluticn extending the time to the 
board of directors for the construction of the Belleville and Eldo- 
rado Railroad Company stood : 

Yeas—Weir, Walker, Day, Manion, and St. Clair. 

Nays—Bavytield, Taylor, Williams, and Kirkpatrick. 

Exuibir “ UH.” 
Monpbay, July 22nd, 1878. 

The board of supervisors of Franklin county, Ilinois, met in 
Benton on Monday, July 22nd, 187s. 

Present: James M. Baytield, chairman; Isham Harrison, Silas 
P. Kirkpatrick, Thomas Neal, Jolin J. St. Clair, John W. Williams, 
Jesse Taylor, James K. Manion, and ©. C. Biggs, members. 

Attest : CIHIAS. A. AKIN, 

County Clerk. 
JAMES: M. A KIN, Sherif. 
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Court opened by proclamation, when the following proceedings, 
among other things, were had, to wit: 

On motion of Isham Harrison, the following resolutions were 
adopted by the board: 

Whereas one lundred and fifty of the railroad bonds of Franklin 
county, as bonds of this county which were designed to be paid 
upon certain conditions to the Belleville and Eldorado Railroad 

Company for stock, for the sum of one thousand dollars 
O3 ach, were deposited with the Evansville National bank, 
Evansville, Indiana, as trustee, by the supervisors of said 
county, under and by virtue of an order of said board of supervisors 
made at the November special meeting thereof, A. D. 1ST77; and 


whereas there is doubt of the legality of placing said bonds out of 


the immediate custody and possession of this board: Therefore it is 
ordered by the said board of supervisors of said county that Charles 
A. Akin, county clerk of said county, be, and he is hereby, ap- 
pointed agent and commissioner for and on behalf of satd county 
to proceed to Evansville, Indiana, at once and for and on belalf of 
Franklin county demand and receive said bonds from saia bank, 
and receipt for the same,and pay said bank all reasonable charges 
for keeping said bonds, and that said Charles A. Aiken keep and 
retain the possession of said bonds tor and on behalf of this board 
of supervisors until otherwise directed by this board or the sueces- 
sors thereof, and that said Charles A. Akin report to this board at 
its next meeting of his acts and doings under this order. 
Dated this 22nd day of July, A. D. 1578. 
ISHAM HARRISON, Mover. 


And now comes Isham Llarrison and presents the following reso- 
lution, which is adopted by the board, as follows : 


Exuibir “I.” 


STATE OF ILLINOIS, ee ; 
Franklin County, :. 


‘To the board of supervisers of Franklin county, Elinots - 
The undersigned, county judge of Franklin county, Illinois, 
would respectfully report, in accordance with your resolution of this 
day, that under the contract made by your board subscribing stock 
to the Belleville and Eldorado Railroad Company, I have 
G4 given order to James Hill & Company for the Franklin 
county bonds as cach mile of railroad was built from Saline 
county, Hlinois, to Benton, and under said orders James Hill & Co. 
have drawn from the Evansville National bank, as trustee, (875,000) 
In Franklin county bonds, being bonds from n: — one to seventy- 
tive, inclusive, issued under act of lebruary 22nd, A. D. S61, inecor- 
porating the Belleville & Eldorady Railroad € ane ny. 
“he Evansville National bank as trustec hol Is, subject to the 
order of the board of supervisors of this county, 879,000 in certifi- 
cates of stock issued by said railroad company to franklin county, 
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Hinois. There had been one-half of the stock certificates deposited 
under the subseription made by your honorable body. 


Respectfully submitted, D. M. BROWNING. 


SerremMbern 167i, 1878. 


And now comes James [Hill & Co. and submit a proposition asking 
for an extension of the time for completing the Belleville & Eldo- 
rado railroad as follows, to wil: 


Exnibir “KO 


STATE OF ILLINOIS, . 
Franklin County, f° 
To the honorable board of supervisors of Franklin county, Ili- 

Nois: 

The Belleville & Elderado Railroad Company respectfully repre- 
sents unto your honorable body that, in pursuance to the contract 
heretofore made with this honorable board, James [Hill & Company, 
the contractors for the construction of said railroad from the east 
line of said county of Duquoin, in Perry county, Llinois, have com- 

pleted said railroad tothe main street leading south from the 
60 court-house in Benton and within one-fourth of a mile of 

said court-house, and that trains of cars have been propelled 
over said road by steam; that the time allowed by the order of your 
honorable body for the completion of said railroad expired on the 
idth instant: that no further extension of said road’ can be made 
without the friendly co-operation of your honorable body in extend- 
ing the time to said company and ¢-ntractors for the completion of 
said road. Said company feel warranted in stating that if a reason- 
able time be fixed upon your honorable body that the work will at 
once progress on said road; but owing to the fact that the winter 
scuson is rapidly approaching, in which the work may be neces- 
sarily delayed in consequence of unfavorable weather, the said com- 
pany feel constrained to ask foran extension of one year from this 
date. If, however, your honorable body should feel disinclined to 
act in the premises at this time so as to insure the success of the 
enterprise, your petitioners respectfully ask thet you adjourn with- 
out acting for such time as will enable each of your honorable body 
to consult his constituents on the subject of an extension of time. 


i M. YOUNGBLOOD, 
Solicitor for iy lh ville AY Kldorado Ruilroad Company. 


The following resoletion was presented by Isham Ilarrison and 
adopted by the board, to wit: 
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Exuibir “ b." 
STATE Ol [LLINOIS, gs 
Franklin County, J 


To the chairman and board of supervisors of Franklin county, [Hh- 
Nols: 
Whereas there are one hundred and fifty bonds of the denomina- 
tion of one thousand dollars each issued in air of the Belle- 
66 ville and Eidorado Railroad Company for the construction of 
a railroad through the county of Franklin and State of Ili- 
nois, at the special November term, A. D. 1876, with the express 
understanding that said road was to be completed through the said 
county of Duquoin, in Perry county, Illinois, by the fifteenth day 
of March, 1878; and whereas said railroad company failed upon 
their part to complete said road ac-ording to the contract above 
mentioned; and whereas the county board of said county did, at the 
March term, A. D. 1878, extend the time for the completion of said 
road to the said company until the 15th day of September, A. D. 
1878; and whereas the said railroad company failed to complete 
said road according to the contract last above mentioned : Therefore 
be it resolved by the county board of said Franklin county, at a 
special meeting held for county business on the 16th day of Sep- 
tember, A. D. 1878, that we do hereby declare the said contract at 
an end, and that we do authorize and request the First National Bank 
of Evansville, Indiana, to transmit by express to Duquoin, Illinois, 
all the bonds and certificates of stock in said railroad that may be 
in possession of said bank to Charles A. Akin, who is commissioner 
and agent on belialf of the people of said Franklin county ; and the 
suid Charles A. Akin is hereby authorized to keep said bonds for 
the further action of the said county board. 


Exuninir “ M.” 


The board of supervisors of Franklin county, Illinois, met in 
Benton on Monday, October the 2ist, A. D. 1878. 

Present: James M. Bayfield, chatrman; Isham Iarrison, Silas P. 
Kirkpatrick, Thomas Neal, John J. St. Clair, John W. Williams, 
Jesse Taylor, James Kk. Manion, and C. C. Biggs. 

Attest : CILAS. A. AKIN, County Clerk. 

JAMES M. AKIN, Sheriff. 


67 Court opened by proclamation, when, among others, thie 
following proceedings were had, to wit: 

Resolved by the board of supervisors of Franklin county in 
special meeting assembled, That the time for the completion of the 
said Belleville and Eidorado railroad from Benton to Duquoin be 
extended tu said company and contractors until the first day of No- 
vember, A. D. 1S79; and be it further ordered by said board of su- 
pervisors that said Evansville National bank as aforesaid be, and is 
hereby, ordered to pay over to said railroad company the bonds of 
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said company now 1n its hands as soon as the railroad is completed 
to Duquoin, as provided in said original contract. 
JOUN ST. CLAIR, Mover. 


And now comes Samuel I. Benton, a metuber of this board, who 
offers the following resolution, which is adopted of record as follows: 

Resolved by the board of supervisors of Franklin county, That the 
suit now pending in the cireuit court cf Franklin county, in which 
The County of Franklin is complainant and ‘The Belleville & El- 
dorado Company and others are defendants, it being a bill in chan- 
cery to enjoin the delivery of the bonds of said county, how In the 
hands of the Evansville National bank as trustee, to the Belleville 
& Eldorado Railroad Company, under its contract with said com- 
pany as said railroad shall be completed to Duquoin, be dismissed 
and discontinued, and that said bonds be delivered in strict compli- 
ance with the contract made with the said county and the said rail- 
road company and its contractors. 

And be it further resolfed by the board of supervisors, That John 
J. St. Clair, hereafter as said raijroad progresses from Benton te 

Duquoin, examine and receive said road under said contract 
68 as therein provided for the county judge of said county to do, 

and give orders to the trustee for said bonds, and that the 
trustee hereatter deliver said bouds on the order of the said John J. 
St. Clair showing that said railroad has been completed as provided 
in said contract. And be it further resolved, that on delivery of 
said bonds or any part thereof, on the order of the said John J. St. 
Clair, the chairman of this board is hereby directed to attach his 
certificate registration to each of said bonds. 

And be it further resoived, That all resolutions of this board here- 
tofore passed on this subject inconsistent herewith be, and the 
same are hereby, repealed and revoked. 

And it is further resolved, That I. M. Youngblood be, and 1s 
hereby, authorized and empowered to take such legal steps as may 
be necessary to have said suit above mentioned disniissed and dis- 
continued. 

S. F. BUNTIN, JMover. 

Exhibit “ N.” 


By request the yeas and nays are called for on addoption on above 
resolution, which showed the following vote: 

Yeas—Jolin J. St. Clair, Joseph Hammons, 8. I. Buntin, John G. 
Bowling. 

Nays—Jesse Taylor, J. W. Williams, J. M. Darr, James Martin, 

There being a tie vote, the chairman voted in ailirmative. 


STATE OF ILLINOIs, ey 
Franklin County, J ° 


[, Chas. A. Akin, clerk of the county court in and for the county 
of Franklin and State of Ilineis, do hereby certify that the 

GY) foregoing exhibits from “A” to * NN,” inclusive, pertaining to 
the subscription of stock by the county of Franklin to the Belle- 
G—125 1 


A2 COUNTY OF FRANKLIN, IN THE STATE OF LILLINOTS, Vs. 


ville& Eldorado Railroad Company, are true and perfeet copies of the 
orders of the county court and the board of supervisors of Franklin 
county, Ilinvis, relative to said subject as the same remain of ree- 
ord now in my office. 

In testimony whereof I have hereunto signed my name and 
affixed the scal of said court this 17th day of June, A. D. 1880. 

[SEAL. ] CITAS. A. AKIN, 
County Clerk. 


Indorced: Filed Aug. 4th, 1880. R. H. Flannigan, circuit clerk. 
Copy of Bond. 
Unirep States or America, State of Illinois: 
No. £0. $1,000, 
Franklin County Eight per cent. Railroad Pond. 


Know all men by these presents, that the county of Franklin, in 
the State of Illinois, acknowledges itself to be endebted to the Belle- 
ville & Eldorado Railroad Company, or bearer in the sum of one 
thousand dollars, which sum the said county for value received, 


promises to pay said company or bearer, in the city and State of 


New York, twenty years after date, payable at any time after five 
years, and before this bond becomes due, at the option of said county 


of Franklin, with interest thereon from and after the 15th day of 


November A. D. 1577, at the rate af cight per cent. per annum, pay- 
able semi-annually, on the first day of January and July of cach 


vear, on the presentation and surrender, at the place in said city of 


New York where the treasurer of the State of [Hliiois pays the inter- 
est and debt of said State, of the couponds hereto attached, as they 
severally became due. 
fav This bond is one of a series of fifty of like tenor for the 
sum of one thousand dollars each, numbered from one to 

fifty, inclusive, issued under the general provisions of — the General 
Assembly of the State of Illinois, entitled “An act to authorize 
cities and counties to subseribe stoek to railroads,” approved No- 
vember the tth, A. D. 1849, and authorized by a majority of the 
qualified voters of Franklin county, at an election held in said 
county on the Ilth day of September, A. D. 1869, in aecordance 
with the provisions of said act. 

in testimony whereof the said county of Franklin has executed 
this bond, by the chairman of the board of supervisors, under the 
order of the board of supervisors of said county, signing his name 
hereto, and by the clerk of said board, under the order thereof, at- 
testing the same and aflixing hereto the seal of said county. 

This done at the oflice of the clerk of said board, this 13th day 
of November, A. D. 1S77. 

JOUN J. ST. CLAIR, 
Chairman of the Board of Supervisors of 
Franklin County, Illinois. [seat.] 
» EVANS FITZGERRELL, 
Clerk of the Board of Supervisors, Franklin County, [linois. 
(Across the face in red ink :) $1,000. 


b 


| 


. —_—_——— ee : 


on 


——— OE, ee * | 


re i el : 


—s en et ee 
* 


THE GERMAN SAVINGS BANK OF DAVENPORT, LOWA 


BD. EF Railroad Mortgay 


This indenture, made this the 13th day of October, A. D. 1877, 
between the Belleville and Eldorado Railroad Company, a corpora- 
tion created by the State of Lllinois, party of the first part, and the 
larmers’ Loan and ‘Trust Company of the City and State of New 
York, party of the second part, witnesseth : 

That whereas the party of the first part is the owner and now in 
the actual possession and control of said line of railroad now being 
constructed by said party of the first part; and whereas said party 

of the first part is authorized by law to borrow any sum or 
71 sums of money which may be necessary for the purpose of 

building, completing, equipping, operating, and maintaining 
its railroad and to mortgage or convey by deed of trust its corporate 
property and franchises which it may now have or may hereafter 
acquire to secure the payment of any debt contracted by the party 
of the first part ; 

And whereas the said party of the first part have, by a resolation 
of the board of directors, duly authorized its president and = secre- 
tary to execute in the corporate name of the company and issue 
bonds to be designated first-mortgage bonds, series “ A,” to be se- 
cured by a deed of trust on the whole line of railroad (exeept fif- 
teen miles hereinafter described), in the form hereinafter set forth, 
to aid in securing the necessary means to build, complete, eqaip, 
maintain, and operate said railroad to the amount of ten thousand 
dollars per mile on each and every mile except the fifteen miles 
above mentioned, not exceeding in the aggregate the sum of three 
hundred and fifty thousand dollars, thre- hundred of which bonds 
to be of the denemination of one thousand dollars each, and num- 
bered consecutively from one to three hundred (300) inclusive, and 
one hundred of which shail be of the denominatien of five hun- 
dred dollars each and numbered consecutively from three hundred 
and one (301) to four hundred, inclusive, and that shall be payable 
to the Farmers’ Loan and Trust Company of the City and State of 
New York on the Ist day of January, A. D. 1908, in gold coin of 
the United States, with interest thereon at the rate of six percentum 
per annum, payable semi-annually in gold at the oflice of the said 
rarmers’ Loan and Trust Company in the city of New York, or 
such place in the city of New York as said company may appoint, 
and give in ten — notice of by publication in some newspaper of 
that city on the Ist day of July and January of each and every 

year ensuing the date of said bonds, interest commencing 
a2 January Ist, A. D. 1878. All of said bonds shall be deemed 

equally secured by this indenture without preference one 
over another, notwithstanding the same may be issued at dillerent 
times, and they shall be authenticated by a certificate signed by the 
party of the second part in the trust hereby created, viz: 


4] COUNTY OF FRANKLIN, IN THE STATE OF ILLINOIS, Ys. 


Form of Bond. 
Unirep States or America, State of Illinois. 
$1,000. No. —. Series A. $1,000. 
Interest at six per cent. in gold coin, payable semi-annually. 
The Belleville and Eldorado Railroad Company First-Mortgage Bond. 


Know all men by these presents, that the Belleville and Eldorado 
Railroad Company, a corporation created by the State of Illinois, 
and duly organized under the laws of said State, is indebted to the 
Farmers’ Loan and Trust Company of the City and State of New 
York in the sum of one thousand dollars in gold coin of the United 
States, which the said company promises to pay to the said Farmers’ 
Loan and Trust Company, or the registered holder hereof, or, if not 
registered, to the bearer, on the Ist day of January, A. D. 1908, to- 
gether with interest from and after January Ist 1878, at the rate of 
six per cent. per annum, in gold, at the office of the Farmers’ Loan 
and Trust Company, of the city of New York, or at such place in 
the city of New York as said company may appoint and give ten 
days’ notice of by publication of some newspaper of the city of New 
York on the first day of July and January of each year on the pres- 
entation and surrender of the annexed interest coupon- as they sev- 
erally become due, as herein provided. This bond is one of a series 
marked “A” limited to ten thousand dollars per mile upon said com- 
pany’s railroad extending from Eldorado in Saline county I!linois, 
via Raleigh, Galatia, and Benton, to Duquoin, in Perry county, Ih- 
nois, and all of even date herewith, secured by deed of trust of 

sald railroad company to the Farmers’ Loan and Trust Com- 
73 pany of the City of New York and conveying to said trustee 

all the railroad, rolling stock, franchises, and property now 
owned by said company or hereafter acquired by it, excepting fif- 
teen miles of said railroad conimeneing at Eldorado, in Saline 
county, Illinois, and extending wesiward fifteen miles in said Saline 
county I]linois. 

It is hereby expressiy agreed by the said railroad company with 
the holders of this bond that in case of non-payment of any interest 
coupons thereto attached, if said default shall continue for six 
months after maturity and demand of payment, then in that case 
the principal of this bond shall become due and shall be payable 
in the manner provided in the deed of trust, and the company 
hereby waives the benetit of every extension, stay, or appraisement 
law which has been or may hereafter be enacted. This bond shall 
pass by delivery or transfer on the books of the company in the city 
of New York, or at such other places as said company may here- 
after appoint, after registration of ownership certified hereon by the 
treasurer of the Company or its transfer agent. No transfer, except 
on the books of the company, shall be valid unless the last transfer 
be to bearer, which shall restore transferability by delivery, and it 
shall continue subject to successive registration and transfer to 
bearer as aforesaid at the option of the holder. This bond shall 
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not be valid unless the certificate endorsed hereon is sigued by the 
trustee. 

In testimony whereof the said company have caused their cor- 
porate seal to be hereto aflixed and these presents to be signed by 
their president and countersigned by their secretary ou this — day 


of , A. D. 1877. 
Form of Coupon. 
S30. S30. 
On the first day of July, 1878, the Belleville and Eldorado 
- D.. ° 8. ‘ . ty ; tlie q ‘or ~? 
id Railroad Company will pay at the office of the Farmers 


Loan and Trust Company, in the eity of New York, or at 
such a place in the city of New York as said company may appoint, 
and give ten days’ notice of by publication in some newspaper of 
the city, on the surrender of this coupon to bearer, or, if registered, 
to the registered holder thereof, on order, the sum of thirty dollaws 
in gold, being six mouths due that day on bond No. —, series “A,” 
No. —. 


, Treasurer. 
Trustees’ Ce rtificale 


The undersigned, president of the Farmers’ Loan and ‘Trust Com- 
pany of the City of New York, hereby certifies that this is one of 
the bonds issued under the within-mentioned deed of trust, and that 
said deed of trust has been duly recorded in each of the counties in 
the State of Illinois in whieh said railroad is located. 

— —, President. 


The other denomination of bond of this series mentioned above, 
together with the coupons and trustees’ certificates, is in form the 
same as above in every particular except as toamount, which in the 
bond is five hundred dollars and in the coupon fifteen dollars. 

And whereas said board of directors have passed a resolution in 
due form, authorizing the president and seeretary of said railroad 
company to execute in their corporate name, and to affix thereto 
there corporate seal, a deed of trust to the Farmers’ Loan and Trust 
Company of the City and State of New York, as trustee, to secure 
the payment of the principal and interest of said bonds: 

Now, therefore, this indenture witnesseth, further, that the Belle- 
ville and Eldorado Railroad Company, in order to secure the pay- 
ment of said bonds and interest, and in consideration of one dollar 
to them at the time of sealing and delivery hereof in hand paid by 
the said party of the seeond part, the receipt whereof is hereby 
acknowledged, have granted, bargained, sold, transferred, and con- 

veyed, and by these presents do hereby grant, bargain, sell, 
’ transfer, and convey to the said party of the second part, their 
successors and assigns in the trust hereby created, the said 
line of railroad of the party of the first part, commencing at Eldo- 
rado, in Saline county, Illinois, and running thence westerly to 
Raleigh and Galatia, in said Saline county, thence to Benton, in 
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Franklin county, and thence to Duquoin, in Perry county, State of 
Illinois, with the lands, depots, grounds, ways, rights of ways, sta- 
tion-houses, machine and all other shops, and houses, and buildings, 
structures, and road-beds, tracks, sidings, cars, engines, tenders, roll- 
ing stock and machinery, tools, implements, fuel, material, and 
property, both real and personal, and all rights, credits, income, and 
“urnings, profits, choses in action, and franchises of the party of 
the first part, connected with or appertaining to said line of rialroad, 
intending hereby to include all the property now belonging to or 
which may hereafter be acquired by the party of the first part, as 
connected with or appertaining to said line of railroad, now con- 
structed of to be constructed, equipped, and operated, and all rights, 
privileges, and appertenances thereunto beionging, to have and to 
hold the same and every part thereof to the said party of the second 
part, their suecessors and assigns, for the uses and purposes herein 
expressed, excepting and excluding, however, from this deed of trust 
so much of said railroad as has been heretofore mortgaged by the 
party of the first —, viz., fifteen miles lying and being in Saline 
county, of Illinois, commencing at [:ldorado, of said county of Sa- 
line, thence westward a distance of fifteen miles. 

Article 1. Until default shall have been made by the party of the 
first part in the performance of all and singular the covenants and 
agreements of this indenture, and of the bends herein mentioned, 
sald party of the first part shall be permitted and to have and retain 

the excu/sive control, possession, and enjoyment of the 
76 of the premises hereby conveyed in the same manner and 

with the same effect as if the said indenture had not been 
made. 

Article 2. In case of default in payment of the principal or inter- 
est of said bonds or any part thereof when the same shall have be- 
come due, according to the tenor and ellect of said bonds and of the 
coupons attached thereto, or in any of the requireiments to be done 
or kept by the party of the first part, it shall be lawful for the party 
of the second part, their suecessors or assigns, after six months from 
such default and upon a request of a majority in interest of the 
holders of said bonds, personally or by their agents, to take posses: 
sion of and manage said railroad and property and receive the in- 
come therefrom, and, after defraying all the expenses of the road 
and of its needful completion, repairs, and all payments for taxes, 
together with a just compensation for their services, to apply the 
surplus of money so received to the payment of said bonds and the 
interest thereon ratably and without discrimination or preference ; 
or the said party of the second part and their successors or assigns 
in the trust are hereby authorized and required, upon a written re- 
quest of a majority in interest of the holders of said) bonds, after 
such six months’ default, to cause said premises to be sold at public 
auction In the city of New York, giving at least forty days’ notice 
of the time and place of such sale and of the specific property to 
be sold, by publishing the same-in two newspapers published in 
said city and one vewspaper published in each of the counties of 
suid State through which said road is located, and to execute to the 
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purchaser or purchasers thereof a good and suflicient deed of con- 
veyance in fee simple for the same, which sale and conveyance shall 
be a perpetual bar against the party of the first part, their suecessors 
or assigns, and alt persons claiming under them, of all right, inter- 

est, or claim, whether legal or equitable, in or to said prem- 
7 Ises or any part thereof; and the said trustee, its successors 

or assigns, shall, after deducting from the proceeds of such 
sale the costs and expenses thereof and of managing such property, 
apply so much of the proceeds as may be necessary to the payment 
of said principal and interest on said bonds, and shall restore the 
residue thereof to the party of the first part, it being expressly un- 
derstood that in no case shall any claim or advantage be taken of 
raluation, appraisement, or extension laws by the party of the first 
part to prevent such entry or sale as aforesaid. 

Article 3. And it is further covenanted on the part of the party 
of the first part, their successors or assigns, that the proceeds of said 
bonds shall be applied in good faith to the construetion and equip- 
ment of said railroad and the putting and continuing the seme in 
operation. 

And the said party of the first part further covenants with the 
sald party of the second part, and their successors and assigns in 
said trust, to make, execute, and deliver all and singular such fur- 
ther assurance and instruments as shall from time to time be neces- 
sary and as the said trustee or its counsel shall reasonably advise or 
require for the better assuring and securing the said trustee, its sue- 
cessors and assigns, in the trust hereby created in the said railroad 
property, appurtenances, and effects hereby mortgaged or intended 
so to be. 

Article 4. And it is hereby mutually agreed, and these presents 
are upon this express condition, that upon payment of the princi 
pal and interest of said bonds the estate hereby granted to the said 
party of the second part shall be void, without any acknowledge- 
ment of satisiaction, conveyance, re-entry, or other act; but said 
party of the second part, their successors or assigns, shall, if so re- 
quested thereto by the party of the first part, their successors or 
assigns, reconvey, release, or quitelaimn to the said party of the 

first part, their suceessors or assigns, at the cost of the 
78 last-named party, all and singular the premises hereinbefore 
mentioned. | 

Article 5. And it is also further mutuaily agreed that the said 
party of the second part, their successors or assigns in said. trust, 
shall be entitled to receive proper compensation for any labor or 
serviecs performed by them in discharge of this trust in case they 
shall be compelled to take possession of said premises and manage 
the same, and the said trustee, its successors or assigns, party of the 
second part, shail not in any manner be responsible for any default 
or misconduct of agents of them employed, but shall exercise a 
reasonable care in the selection and appointment of such agents. 

In evidence whereof the party of the first part have hereunto set 
their corporate seal, and the party’of the second part have also af- 
fixed their signature and seal, for the purposes of evidencing the ac- 
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ceptance of the trust hereby created, on the day and year first above 
written. 
BELLEVILLE AND ELDORADO 
RAILROAD CO., 
Attest: By PHILIP D. B. GRATTAN, President. 
[SEAT. | BOEN PHILLIPS, Secretary. 
THE FARMERS’ LOAN AND 
ee COMPANY, 
tL. G. ROLSTON, President. 
‘EO. P. LESLIE, Sceretary. 


Attest : AY 


I 
[SEAL. | ( 


STATE OF ILLINOIs, | 
Saline County. = | 


I, John F. Latham, notary public in and for said county and State 
aforesaid, do hereby certify that Phillips D. B. Grattan, who is per- 
sonally known to me to be the real person he represents himself to 
be, this day personally appeared before me and acknowledged that 
he signed, sealed, and delivered the foregoing instrument of mort- 
gage in his official capacity for the uses and purposes therein set 


forth. 
79 Given under my hand and seal this November 15th, A. D. 
1877. 
[SEAL. ] JOUN F. LATHAM, N.P. 


STATE OF New York, 
City and County of New York. | 


On this 15th day of November, 1877, before me personally ap- 
peared It. G. Rolston, the president of the Farmers’ Loan and Trust 
Company of the City of New York, with whom I am personally ac- 
quainted, who, being by me duly sworn, said that he resides in the 
city of New York; that he knew the corporate seal of said corpora- 
tion ; that the seal affixed to the foregoing instrument was such cor- 
porate seal; that it was aflixed by order of the board of directors of 
said corporation, and that he signed his name thereto as president 
by the like authority. 

In witness whereof I have hereunto affixed my seal and signed 
my name the day and date last above written. 

W. D. SEARLS, 
No. 14. [seat.] Notary Public, New York Co. 


STATE OF New York, 
City and County of New York. 


I, Ifenry A. Gumbleton, clerk of the city and county of New 
York, and also clerk of the supreme court for the said city and 
county, the same being a court of record, do hereby certify that W. 
D. Se arls, whose name is subscribed to the certificate of proof or iC- 
knowledgment of the annexed instrument and thereon written, was 
at the time of taking such proof of acknowledgment a_notary pub- 
lic in and for the city and county of New York, dwelling in said 
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city, commissioned and sworn and duly authorized to take the same ; 
and, further, that Iam well acquainted with the handwriting of 
such notary,and verily believe that the signature to the said certifi- 
cate of proof or acknowledgment is genuine. I further certify that 
said instrument is executed and acknowledged according to the laws 
of the State of New York. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court and county the 13th of November, 

1877. 

80 [SEAL. | HENRY A. GUMBLETON, Clerk. 


liled in my office for record on the 6th day of February, A. D. 
1878, and duly record-. 
R. Hf. FLANNIGAN, Recorder. 


Exuinit “ P.” 
STATE OF ILLINOIS, 
County of Franklin. } 


I, R. Uf. Flannigan, eireuit clerk and recorder in and for said 
county and State aforesaid, do hereby certify that the foregoing is a 
true copy of the record of an instrument recorded in my oflice, in 
book “ Ff” of Mortgages, on page- 2-4 to 54, inclusive. 

Witness my hand and official seal this 17th day of ‘May, A. D. 
1879. 

KR. H. FLANNIGAN, 
[SEAL. ] Circuit CU and Recorder 


[Indorsed: Filed August 4, 1880. R. IL. Flannigan, cir. el’k. 


STATE OF ILLINOIS, \ 
Franklin County. | 


John S. Smith, being by me first duly sworn, on his oath states 
that on the 80th day of June, A. D. 1880, he mailed notices, of which 
the annexed is a true copy, to the following-named persons, at the 
post offices, as follows, to wit: W. HL. Nye, Roekville, Indiana; 
James M. Warren, Evansville, Indiana; J.C. Smith, State treasurer, 
Springfield, Hlinois: James [lill, Arkansas City, Kansas; KE. F. 
Leonard, pres’t B.& E.RLR.Co., Springfield, Hlinois; T. B. Needles, 
auditor, Springfield, Hlinois; W. Bayard Cutting, New York city, 
N. Y. 

JOIN S. SMITH. 

Subseribed and sworn to before me this 50th day of June, 1SS80. 

[SEAL. ] R. H. FLANNIGAN, Cir. CP’) 


STATE OF ILLINOTs, | 

Franklin County. § 

Thomas J. Layman, being duly swern, on his oath states that he 
has made dilige nt inquiry to learn the post: oflice address of eaeh of 
the persons named in the above and foregoing ailidavit of John S. 


«)*> 
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Smith, and that the post-office address of each of said parties 
81 is correctly stated in said aflidavit, as he is informed and 


believes. 
THOS. J. LAYMAN. 


Subseribed and sworn to before me this Ist day of June, A. D. 
ISSO. 
R. UW. FLANNIGAN, 
Per JOUN S. SMI TH, Deputy. 


Bill in chaneery for injunction and relief. 


STATE OF ILLINOIS, | 
Franklin County. § 


In the Cireuit Court, Frankiin County, to the October Term, A. D. 
1SSO. 


THe County or FRANKLIN 
US. 

Tue Betnrevitte & E_rporapo Ratmroap Compayy, T. B. Ne&e- 
dies, Auditor of Public Accounts of the State of Illinois; J. C. 
Smith, Treasurer of the State of Illinois; Chas. A. Akin, Clerk 
of the County Court, Franklin County, [linois ; a D. Seeber, 
Sheriff of Said County; James Hill & W. HL. Nye, W. Bayard 
Cutting, James M. Wafren, and the unknown hol lers of 149 
bonds, of the denomination of $1,000 each, issned by Irank- 
lin county in payment of subscription to the Belleville and 
Midorado Railroad. 


(2 ee eee 


The above-named defendants will please take notice that com- 
plainants will on the Sth day of July, 1880, apply before Hon. David 
J. Baker, one of the judges of the first judicial — of the State of Illi- 
nois, at chambers, in the city of Mt. Vernon, State of Illinots, for 
an injunction in the above-entitled cause, when and where you may 
appear, If you think proper, and resist said application. 


June 380th, 1880. 
W. J. ALLEN, 


THOS. J. LAYMAN, 
Sot’s for Compl’s. 


We acknowledge service of the within notice this Ist day of July, 


A.D. 1880. 
W. D. SEEBER, 
Sheriff of Franklin County, Ills. 
CHAS. A. AKIN, 
82 County Clerk of Franklin County, inois. 


Indorsed: Filed Aug. 4, 1880.) RIL. Flannigan, cir. el’k. 
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Bill in chaneery fer injunetion aud relief, 


STATE OF ILLINOIS, | 
Lrauklin County. § 


Of the October Term of the Franklin County Cireuit Court, A. D. 
1SS0. 


Tue County oF FRANKLIN 
is, 

Tue BeLeeviLtLe AND ELporRAbDO RatLroap Company, Cas. A. 
Aiken, County Clerk of Franklin County, Tilinois: W. D. See- 
ber, Sheriff and Colleetor of Franklin County, Ulinois: Thos. 
b. Needles, Auditor of Publie Accounts of the State of Illinois; | 
J.C. Smith, Treasurer of the State of Illinois; W. Bayord Cut- { 
ting, James Hill, William Hl. Nye, James M. Warren, and the 
unknown holders of 149 bonds, of the denomination of $1,000 
each, issued by Franklin county, — the State of [linois, in 
payment of subseription to the capital stock of the Belleville 
& Eldorado Railroad Company. 


Thos. J. Layman, being by me first duly sworn according to law, 
on his oath states that he is one of the attorneys for the complain- 
ant, The County of Franklin, in the above-styled cause; and he 
further st-es that on due inquiry the unknown holders of the 149 
bonds above mentioned cannot be found, and that the names of said 
holders are not known to this afliant, and that their post-oflice ad- 
dress is unknown to this afliant. He further states that the said W. 
Bayard Cutting, James Till, William Hl. Nve, and James M. War- 
ren and each and every ohne of them resides out of this State. Ile 
further states that he has made diligent Inquiry to learn the post- 
office address and residence of the said W. Lavard Cutting, James 
Hill, William IL. Nve, and James M. Warren and each of them, 
and that he is informed and believes, that the residence and post- 

office address of the said W. Bayard Cutting is New York 
83 city, New York, and that he is informed and believes that 

the residence and post-otlice address of the said James Hill 
is Arkansas City, Kansas, and that he is informed and believes that 
the residence and post-oflice address of the said William IL. Nve is 
Rockville, ludiana, and that he is informed and believes that the 
residence and post-ollice address of the saod James M. Warren ts 
Evansville, Indiana; and further he says not. 


TILOS. J. LAYMAN, 


Subseribed and sworn to before me this 4th day of August, A. D. 
1880. 
R. UW. FLANNIGAN, Cir. Clb 
Filed August 4th, 1580. 
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Bill in chancery for mjunction and relief. 


STATE OF ILLINOIS, 
Franklin County. 


Of the October Term of the Franklin Cireuit Court, A. D. 1850. 


THe County oF FRANKLIN 
vs. 

Tue Be_nevitte & Exnporapo RaAtLroap Company, Cus. A. 
Aiken, County Clerk of Franklin County, Illinois; W. D. See- 
ber, Sheriff and Collector of Franklin County, Illinois; Thomas 
B. Needles, Auditor of Public Accounts of the State of Illinois ; 
J.C. Smith, Treasurer of the State of Illinois; W. Bayard Cut- 
ting, James Till, William H. Nye, and James M. Warren and 
the unknown holders of 149 bonds, of the denomination of 
$1,000 each, issued by Franklin county, in the State of Ih- 
nois, in payment of subscription to the capital stock of the 
Belleville and Eldorado Railroad Company. } 


Affidavit of John M. Darr. 


John M. Darr, being by me first duly sworn according to law, on 
his oath states that he resides at Ewing, in Franklin county, Illinois, 
and that he is one of the commissioners of Franklin county, in the 
State of Illinois, and that he is chairman of the county board of 
said Franklin county. He further states that -he holders of 

the said 149 bonds issued by said county to the Belleville 
S4 and Eldorado Railroad Company and mentioned and de- 

scribed in the bill in the above-styled cause are interested in 
the subject-matter of this suit, and that the names of the holders of 
said bonds are unknown, and that he knows nothing of the where- 
abouts or residence of the holders of said bonds or either of them. 
IIe further states that the said W. Bayard Cutting, James Hill, 
William H. Nye, and James M. Warren and each of them reside 
out of the State, as he is informed and believes; that he is informed 
and believes that the residence of the said W. Bayard Cutting is 
New York city, New York, and that he is informed and believes 
that the residence of William H. Nye is Rockville, Indiana, and 
that he is informed and believes that the residence of the said James 
Till is Arkansas City, Kansas, and that he is informed and believes 
that the residence of the said James M. Warren is Evansville, In- 
diana. 

JOUN M. DARK. 


Subscribed and sworn to before me this 4th day of August, A. D. 
15580. | 
R. H. FLANNIGAN, Cir. Clk. 


Filed Aug. 4th, 1880 


. TT. FLANNIGAN, Cir, O'lk. 
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Sumanions. 
STATE OF ILLINOIs, | 
Franklin County. { 


The people of the State of Ilinois to the sheriff of Sangamon county, 

Greeting: 

We command you to summons Thomas B. Needles, auditor of 
public accounts of the State of Illinois, and J. C. Smith, treasurer 
of the State of Illinois, impleaded with the Belleville and Eldorado 
Railroad Company ; Chas. A. Akin, county elerk of Franklin county, 
lilinois; W. D. Seeber, sheriff and collector of Franklin county, Ili- 
nois; W. BDayars Cutting, James Hill, William IL. Nye, James M. 
Warren, and the unknown holders of one hundred and forty-nine 
bonds, of the denomination of one thousand dol'ars each, issued by 

Franklin county, in the State of Illinois, in payment of the 
$5 subscription to the capital stock of the Belleville & Eldorado 

Railroad Company, if he shall be found in your county, per- 
sonally to be and appear before the circuit court of said Franklin 
county, on the first day of the next term thereof, to be holden at the 
court-house, in Benton, in the said Franklin county, on the 25th day 
of October, A. D. 1880, to answer unto The Coutity of Franklin in its 
certain bil! of complaint in chancery for injunction and relief filed 
in said court on the chancery side thereof; and have you then and 
there this writ, with an endorsement thereon in what manner you 
shall have exceuted the same. 

Witness R. IL. Flannigan, clerk of our said circuit court, and the 
seal thereof, at Benton, this 4th day of August, A. D. 1SS0. 

[ SEAL. ] R. TH. FLANNIGAN, Clerk. 


xecuted this writ by reading the same and delivering a true 
copy thereof to each Thomas b. Needles, auditor of public accounts 
of Illinois, and J. C. Smith, treasurer of the State of Illinois, both 
within named, this llth day of August, 1850. The other within- 
named defendants net found in my county. 
S. N. SHOUP, 
Shei Sang. Co 


SIVi?’s fees, $2.00, paid by el’k. 
Miled in the circuit court this 12th day of August, —. 
Rh. I. FLANNIGAN, Clerk 


Injunction Writ. 
Stare OF ILLINOIs, } 
Franklin County. 


The people of the State of Illinois to Thomas B. Needles, auditor of 
publie accounts of the State of Illinois, and your successors in 
office, and J. C. Smith, treasurer of the State of Illinois, and your 
successors in office and your attorneys, solicitors, agents, and 
servants, and to each and every one of them, Greeting : 

Whereas it has been represented to the Honorable David J. Baker, 
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one of the judges of the first judicial cireuit of the State of 
86 Illinois, on the part of The County of Franklin, complainant 

in a certain bill of complaint exhibited before said judge and 
filed in said court against you, the said Thomas Bb. Needles, auditor 
of publie accounts of the State of Illinois, and your successors in 
oflice, and J. C. Smith, treasurer of the State of [linois, and your 
successors in office, to be relieved touching the matter therein com- 
plained of, in which bill is stated, among other things, that you are 
combining and confederating with others to injure the complainant 
touching the matters set forth in said bill, and that your actions and 
doings in the premises are contrary to equity and good conscience ; 
and the said judge having under his hand endorsed upon said bill 
an order that a writ of injunction issue out of said court according 
to the prayer of said bill: 

We, therefore, in consideration thereof and of the particular mat- 
ters in said bill set forth, do strictly command you, the said Thomas 
Lb. Needles, auditor of the public accounts of the State of Illinois, 
and your successors in office, and J.C. Smith, treasurer of the State 
of Illinois, and your successors in office, and the persons before 
mentioned and each and every one of you that vou do absolutely 
desist and refrain from estimating and determining the rate per 
centum on the valuation of the property within Franklin county 
requisite to meet and satisfy the amount of interest due or to be- 
come due on 149 bonds, of the denomination of one thousand dol- 
lars each, issued by said county in payment of subscription to the 
capital stock of the Belleville and Eldorado Railroad Company ; 
and you and your successors are hereby enjoined from making or 
transmitting to the county clerk of said county any certificate stating 
such estimate requisite for the payment of the interest on said bonds 
or forthe paymentof any of said bonds or from paying the coupons on 
149 bonds, of the denomination of one thousand dollars each, issued 

by said county in payment of subscription to the capital 
S7 stock of the Belleville & Eldorado Railroad, oreither of them 

or any of said bonds or any part thereof, until this honorable 
court In chancery sitting shall make other order to the contrary. 
ITereof fail not under the penalty of what the law directs. 

To the sheriff of Sangamon county to execute and return in due 
form of law. 

Witness R. LH. Flannigan, clerk of said cireuit court, and the seal 
thereof, at Benton, in said county, this 4th day of August, A. D. 
1880. 

[SEAL. ] R. HW. PLANNIGAN, Clerk. 


Served this writ on ithe within-named Thomas Bb. Needles, audi- 
tor, &ec., and J. ©. Smith, treasurer, &e., by reading the same and by 
delivering a true copy thereof to each of them the 11th day of 
August, 18580. 

S. N. SILOUP, 
Sherif Sang. Co. 


Filed in said court this 12th day of August, A. D. 1880. 
~RO TL PLANNIGAN, Clerh. 
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Summons. 


STATE OF ILLINOIS, 
Franklin County. 


The people of the State of Illinois to the coroner of Franklin 
county, Grecting : 

We command you that you suinmons the Belleville & Eldorado 
tailroad Company, Chas. A. Akin, county clerk of Franklin county, 
Illinois; W. D. Seeber, sheriff and collector of Franklin county, 
Illinois; Thomas 13. Needles, auditor of the public accounts of the 
State of Illinois; J. C. Smith, treasurer of the State of Illinois; W. 
Bayard Cutting, James Hill, William H. Nye, James M. Warren, 
and the unknown holders of 149 bonds, of the denomination of one 
thousand dollars each, issued by Franklin county, in the State of 
Illinois, in payment of the subscription to the capital stock of the 
Belleville & Eldorado Railroad Company, if they shall be found in 
your county, personally to be and to appear before the cireuit court 
of said Franklin county, on the first day of the next term thereof, 
to be holden at the court-house in Benton, in said Franklin county, 

on the 25th day of October, A. D. 1SS0, to answer unto The 
8S County of Franklin in its certain bill of complaint in chan- 

cery for injunction and relief filed im said court on the chan- 
cery side thereof; and have you then and there this writ, with an 
endorsement thereon in what manner you shall have executed the 
same. 

Witness R. H. Flannigan, clerk of our said circuit court, and the 
seal thereof, at Denton, this dth day of August, A. D. 1880. 

[SEAL. | R. TH. PLANNIGAN, Clerk. 


STATE OF ILLINots, 
Franklin County. § 


I have duly served the within on the Belleville & Eldorado Rail- 
road Company by reading and delivering a true copy of the within 
to G. LB. Hoblit, a director and seeretary of said railroad company, 
the president of said railroad company not residing or being found 
in my county. I have also served the within on the within-named 
Chas. A. Akin, clerk of the county court of Franklin county, Ills., 


cand W. D. Secber, sheriff and ex officio collector of Franklin county, 
“TIL, by reading to cach of them and delivering a true copy of the 


same to each of them. The within-named unknown bondholders 
and the within-named James Hill, William I. Nye, W. Bayard Cut- 
ting, and James M. Warren; J. C. Smith,treasurer of the State of 
Illinois, and Thomas LB. Needles, auditor of public accounts of the 
State of Illinois, not found in my county. Déated this 18th day of 
August, 1550. 

A. H. COOK, Coroner. 


iled in cireuit court this 1Sth day of August, A. D. 1880. 
R. HW. FLANNIGAN, Clerk 
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Injunction Writ. 


STATE OF ILLINOIS, 
franklin County. { 


The people of the State of Illinois to W. D. Seeber, sheriff and col- 
lector of Franklin county, Illinois, and your successors in office 
and Chas. A. Akin, county clerk of Franklin county, Ilhi- 
89 nois, and your successor in oflice and your attorneys, so- 
licitors, and agents and servants, and to each and every one 

of them, Greeting : 


Whereas it has been represented to the Honorable David J. Baker, 
one of the judges of the first judicial circuit of the State of Illinois 
and the sole presiding judge of the circuit court of Franklin county, 
in said circuit and State aforesaid, on the — of The County of Frank- 
lin, complainant, in a certain bill of complaint exhibited before said 
judge and filed in said court against you, the said W. D. Seeber, 
sheriff and collector of Franklin county, Illinois, and your succes- 
sors in office and Chas. A. Akin, county clerk of Franklin county 
I}linois, and your successors in office to be relieved touching the, 
inatters therein complained of, in which bill is stated, among other 
things, that you are combining and confederating with others to 
injure the complainant touching the matters set forth in said bill, 
and that your actings and doings in the premises are contrary to 
equity and good conscience, and the said judge having under his 
hand indorsed upon said bill an order that a writ of injunction issue 
out of said court according to the prayer of said bill: We, there- 
fore, in consideration thereof and of the particular matters in said 
bill set forth, do strictly command you, the said W. D. Seeber, sherill 
and collector of Franklin county, Illinois, and your successors in 
oflice and Chas. A. Akin, county clerk of Franklin county, Illinois, 
and your successors in office and the persons before mentioned, and 
each and every one of you, that you do absoluiely desist and refrain 
from collecting any more of the taxes to pay the interest on 149 
bonds, of the denomination of one thousand dollars each, issued by 
Franklin county in payment of subscription to the capital stock of 
the Belleville & Eldorado Railroad Company, and from adding, ex- 
tending, or placing on any of the collector’s books of said county any 
estimate or estimates which the State auditor may transmit or send 

to you for the purpose of paying the interest on 149 bonds, of 
90) the denomination of one thousand dollars each, issued by 

said county in payment of subscription to the capital stock 
of the Belleville & Eldorado Railroad Company, or either of them 
or either of said bonds, until this honorable court, in chancery sit- 
ting, shall make other orders tothe contrary. Hereof fail not under 
the penalty of what the law directs. ‘To the coroner of said county 
to execute and return in due form of law. 

Witness R. TH. Flannigan, clerk of said cireuit court, and the seal 
thereof, at Benton, in said county, this 4th day of Aug., A. D. 1880. 

[SEAL. | RR. IL FLANNIGAN, Clerk. 


} THE GERMAN SAVINGS BANK OF DAVENPORT, IOWA. 57 


STATE OF ILLINOTs, 
Franklin County. 


[ have duly served the within on W. D. Sceber, sheriff and col- 
r lector of Franklin county, Illinois, and Chas. A. Akin, clerk of the 
- county court of Franklin county, Ils., by reading the same to them 
and delivering a true copy of the same to each of them as 1 am 
therein commanded. Dated this 15th day of Aug., LSS. 
A. H. COOK, 
. Coroner of Franklin Co., Ill. 


wf 


Miled in court this 18th day of August, A. D. 1880. 
R. I. FLANNIGAN, Clerk 


Injunction Writ. 


STATE OF ILLINOIS, ( 
Franklin County. | 


The people of the State of Illinois to the Belleville & Eldorado Rail- 

road Company, James M. Warren, W. Bayard Cutting, James 

Hiil, William H. Nye, and the unknown holders of 149 bonds, of 

the denomination of one thousand dollars each, issued by Frank- 

= lin county, Illinois, in payment of subseription to the capital 

stock of the Belleville & Eldorado Railroad Company, and your 

attorneys, solicitors, agents, and servants, and to each and every 
one of them, Greeting : 


Whereas it has been represented to the Honorable David J. Baker, 
one of the judges of the first Judicial circuit of the State of 

91 Illinois and the sole presiding judge of the circuit court of 
Franklin county, in said circuit and State aforesaid, on the 

part of The County of Franklin, complainant, in its certain bill of 
complaint exhibited before said Judge and filed in said court against 
you, the said Bellevilie & Eldorado Railroad Company, James M. 
Warren, W. Bayard Cutting, James Ilill, William Hl. Nye, and the 
unknown holders of 149 bonds, of the denomination of one thou- 
sand dollars each, issued by Franklin county, Ills., in payment of 
subscription to the capital stock of the Belleville & Elderado Rail- 
road Company, to be relieved touching the matter therein com- 
plained of, in which bill is stated, among other things, that you are 
combining and confederating with others to injure the complainant 
touching the matters set forth in said bill, and that your actings 
and doings in the premises are contrary to equity and good con- 
science, and the said judge having under his hand endorsed upon 
the said bill an order that a writ of injunction issue out of said 
court according to the prayer of said bill: We, therefore, in consider- 
ation thereof and of the particular matters in said bill set forth, de 
strictly command you, the said Belleville & Kidorado Railroad Com- 
pany, James M. Warren, W. Bayard Cutting, James Till, William 
H. Nye, and the unknown holders of 149 bonds, of the denomina- 
tion of one thousand dollars each, issued by Franklin county, Ili- 
8—1254 
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nois, in payment of subscription to the capital stock of the Belle- 

ville & Eldorado Railroad Company and the persons before men- 

tioned, and each and every one of you, that you do absolutely de- 

sist and refrain from suing said county on any of the coupons on 
said bonds until this honorable court,in chancery sitting, shal] make 

other order to the contrary. Hereof fail not under penalty of what 

the law directs. To the coroner of said county to execute and re- 

turn in due form of law. Witness Rt. H. Flannigan, clerk of said 

circuit court, and the seal thereof, at Benton, in said county, this 4th 

day of August, 1880. 


[sEAL.] R. H. FLANNIGAN, Clerk. 


92 STATE OF ILLINOIs, 
Franklin County. | 


I have duly served the within on the Bellevilie & Eldorado Rail- 
road Company by reading and delivering a true copy of the same 
to G. B. Hoblit, a director and secretary of said railroad company ; 
the within-named bondholders, James Hill, William H. Nye, W. 

payard Cutting, and James M. Warren, not found in my county. 

Dated this 18th day of August, A. D. 1880. 


R. H. FLANNIGAN, Clerk. 


Jertificate of Mailing Notice to Non-Resident Defendant. 


STATE OF ILLINOIS, 
Franklin County. { 


In Chancery. 


County Or FRANKLIN 
US. in Chancery. 
BELLEVILLE & ELporRADO RAILROAD Company. 


[, ht. H. Flannigan, clerk of the circuit court of said county, in the 
State aforesaid, do hereby certify that on the 19th day of August, A. 
1). 1880, being within ten days after the first publication of the notice 
hereunto appended, I sent by mail a copy of said notice to William 
IT. Nye, defendant, at Rockville, State of Indiana, in pursuance of 
section 12 of an act of the General Assembly of the State of Illinois 
entitled “An act to regulate the practice in courts of chancery,” ap- 
proved March 15th, 1ss2. 

Witness my hand and seal of said court this 19th day of August, 
A. D. 1880. 


(sear. ] R. I. FLANNIGAN, Clerk: 
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Copy of Notice Herein Referred To. 


Chancery notice. 


STATE OF. ILLINOIS, 
Franklin County. 


To the Octobe: Term of the Franklin County Cireuit Court, A. D. 


1880. 
Tue County or FRANKLIN ) 
vs. 
The Be_LevILLce & Erporapo RAILRoaAp Company, CHas. 
93 A. Akin, County Clerk of Franklin County, [linois; W. 


D. Seeber, Sheriff and Colleetor of Frankitn County, Ilhi- | 
nois; Thomas L. Needles, Auditor of Public Accounts of the | 
State of Illinois; J. C. Smith, Treasurer of the State of Illinois; | 
W. Bayard Cutting, James Hill, William H. Nye, James M. | 
Warren, and the unknown holders of 149 bonds, of the de- 
nomination of one thousand dollars each, issued by Franklin | 
county, in the State of Illinois, in payment of subscription to | 
the capital stock of the Belleville & Eldorado Railroad Com- | 
pany. 


Bill in chancery for injunction and relief. 


Aflidavits having been filed in my office that the above-named 
W. Bayard Cutting, James Hill, William H. Nye, James M. Warren 
are non-resident- of the State of Illinois, and that the above-men- 
tioned unknown holders of 149 bonds, of the Genomination of one 
thousand dollars each, issued by Franklin county, in the State of 
[linois, in payment of subscription to the capital stock of the Belle- 
ville & Eldorado Kailroad Company, cannot be found, and that the 
name- of the holders of said bonds are unknown, and that their post- 
office and address and residence is unknown, now, therefore, you, 
the said W. Bayard Cutting, James Hill, William IL. Nye, James M. 
Warren, and the unknown holders of one hundred and forty-nine 
bonds, of the denomination of one thousand dollars each, issued by 
Franklin county, in the State of Illinois, in the payment of sub- 
scription to the capital stock of the Belleville & Eldorado Railroad 
Company, the defendants in the above-styled cause, are hereby noti- 
fied that the complainant has this day filed it- bill in chaneery for 
injunction and relief in this court against you, impleaded with the 
other defendants as above set forth, and that a summons in chancery 
has this day been issued for both you and the other defendants 
named above, which summons is returnable on the first day of the 

next term of our circuit court, to be commenced and holden 
O4 at the court-house in Benton, in said county of Franklin and 
State of Illinois, on the 4th of October next, and unless you, 
the said W. Bayard C ‘uttin, James Hill, William H. Nye, James M. 
Warren, and the unknown holders of 149 bonds, of the denomina- 
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tion of one thousand dollars each, issued by Franklin county, in the 
State of Illinois, in payment of subscription to capital stock of the 
Belleville & Eldorado Railroad Company, appear and plead, answer, 
or demurr to said bill within the time limited for that purpose by 
the couft the matters and things set forth in said bill will be tak en 
as confessed by you and a decree entered accordingly. 

Given under my hand this 4th day of August, A. D. 1850. 

R. Hi. FLANNIGAN, 
Clerk of the Cir. Court. 
ALLEN WX LAYMAN, 
Complainant's Sol. 


Filed this 19th day of August, 1880. 
R. HW. FLANNIGAN, Clerk. 


Certificate of Mailing Notice to Nm-Iesident Defendant. 
In Chancery. 


STATE OF ILLINOIs, ) 
Franklin County. | 


County OF FRANKLIN 
VS. >In Chancery. 
BELLEVILLE & ELporRADO RAILROAD COMPANY. f 


[, R. H. Flannigan, clerk of the circuit court of said county, in 
the State aforesaid, do hereby certify that on the 19th day of Aug., 
A. D. 1880, being within ten days after the publication of the notice 
hereunto appended, I sent by mail a copy of said notice to W. Bayard 
Cutting, defendant, at New York city, New York, in pursuance — 
section 12 of an act the General Assembly of the State of Illinois 


entitled “An act to regulate the practice in courts of chancery,” 


approved March 15th, 1872. 


Witness my hand and seal of said court this 19th day of Aug., 
A. D. 1880. 


[SEAL. ] hk. U. FLANNIGAN, Clerf- 


ee 
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Copy of Notice Herein Referred to 
95 Chancery notice. 


STATE OF ILLINOIS, 
County of Franklin § 


To the October Term of the Franklin County Cireuit Court, A. D 
1880. 


Tne County or FRANKLIN ) 
vs. 

Tue Bevtievitte & Evporapo RaAILRoAp Company, Cuas. A. 
Akin, County Clerk of Franklin County, Illinois; W. D. Seeber, 
Sheriff and Collector of Franklin County, Illinois; Thomas b. 
Needles, Auditor of Publie Accounts of the State of Iilinois; 
J. C. Smith, Treasurer of the State of Illinois; W. Bayard 
Cutting, James Hill, William H. Nye, James M. Warren, and 
the unknown holders of 149 bonds, of the denomination of one 
thousand dollars each, issued by Franklin county, in the State 
of Illinois, in payment of subscription to the capital stock of the 
Belleville & Eldorado Railroad Company. 


Bill in chancery for injunction and relief. 


Affidavit having been filed that the above-named W. Bayard 
Cutting, James Hill, William Hl. Nye, James M. Warren are non- 
residents of the State of Illinois, and that the above-mentioned un- 
known holders of 149 bonds, of the denomination of one thousand 
dollars each, issued by Franklin county, in the State of Illinois, in 
payment of subscription to the capital stock of the Belleville & 
Eldorado Rairload Company, cannot be found, and the names of the 
holders of said bonds are unknown, and that their post-office address 
and residence is unknown, now, therefore, you, the said W. Bayard 
Cutting, James Mili, William Hl. Nye, James M. Warren, and the un- 
known holders of 149 bonds, of the denomination of one thousand 
dollars each, issued by Franklin county, in the State of Illinois, in 
the payment of subscription to the capital stock of the Belleville & 
Eldorado Railroad Company, the defendants in the above-styled 
cause, are hereby notified that the above complainant has this day 

filed its bill in chancery for injunetion and relief in this court 
06 against you, impleaded with the other defendants, as above set 

forth,and tiat a summons In chancery has this day been issued 
for both you and the other defendants named above, which summons 
is returnable on the Ist day of next term of our said cireuit court, 
to be commenced and holden at the court-louse in Benton, in said 
county of Franklin and State of Ilinvis, on the 4th Monday of 
October next, and unless you, the said W. Bayard Cutting, James 
Hill, William Hf. Nye, James M. Warren, and the unknown holders 
of 149 bonds, of the denomination of one thousand dollars caeh, 
issued by Franklin county, in the State of Illinois, in payment of 
subscription to the capital stock of the Belleville & Eldorado Raii- 
read Company, appear and plead, answer or demur, to said bill 
within the time — for that purpose by the court, the matters and 
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things set forth in said bill will be taken as confessed by you and a 
decree entered accordingly. 
Given under my hand this 4th day of Aug., A. D. 1SS0. 
R. H. FLANNIGAN, 
Clerk of the Cir. Court. 
ALLEN & LAYMAN, Comp. Sol’s. 


* Filed this 19th day of Aug., 1880. 
Rh. LH. PFLANNIGAN, Cler?. 


Certificate of Mailing Notice to Non-Resident Defendant. 


STATE OF ILLINOIS, t 
Franklin County. § 


COUNTY OF FRANKLIN 
vs. fn Chaneery. 
BELLEVILLE & Enporapo RAtmLroap Covvany ef af. 


I, R. HL. Flannigan, clerk of the circuit court of said county, In 
the State aforesaid, do hereby certify that on the 19th day of 
August, A. D. 1880, being within ten days after the first publica- 
tion of the notice hereunto appended, [ sent by mail a copy of said 
notice to James ITill, defendant, at Arkansas City, Kansas, in pur- 

suance of section 12 of an act of the General Assembly of 
U7 the State of illinois entitled “An act te reguiate the prac- 
tice in court- ef chancery,” approved March 15th, 1872. Wit- 
ness my hand and the seal of said court this 19th day of Aug., A. 
D. 1880. 
[SEAL. | R. UL. PFLANNIGAN, Clerk. 


Copy of notice herein referred to: 
Chance ry Notice. 


STATE OF ILLINOIS, . 
Franklin County. 


To the October Term of the Franklin County Circuit Court, A.D. 
ISSO. 


Tie County or FRANKLIN ) 
'S. | 
THe Betvevirte & Enporapo Raitroap Company, Citas. A. | 
Akin, Clerk of Franklin County, Illinois; W. D. Seeber, | 
Sherif and Collector of Franklin County, Hlineis; Thom: is | 
B. Needles, Auditor of Public Accounts of the State of Illinois; | 
J. ©. Smith, Treasurer of the State of Illinois; W. Bayard { 
Cutting, James Hill, William Il. Nye, James M. Warren, and | 
the unknown holders of 149 bonds, of the denomination of 
one thousand dollars each, issued by Franklin county, in 
the State of Illinois, in payment of subscription to the capital 
stock of the Belleville & Eldorado Railroad Company. 


Bill in chancery for injunction and relief. 


Affidavits having been filed in my oflice that the above-named 


ey 
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W. Bayard Cutting, James [fill, William Hl. Nye, and James M. 
Warren are non-residents of the State of Illinois, and that the 
above-mentioned unknown holders of 149 bonds, of the denomina- 
tion of one thousand dollars each, issued by Franklin county, in the 
State of Illinois,in payinent of subscription to the capital stock of 
the Belleville & Eldcrado Railroad Company, cannot be found, and 
that the names of the holders of said bonds are unknown, and that 
their post-oflice address and residence is unknown, now, there- 
fore, you, the — W. Bayard Cutting, James Hill, William H. 
98 Nye, James M. Warren, and the unknown holders of 149 
bonds, of the denomination of one thousand dollars each, 

issued by Franklin county, in the State of Lilinois, in the payment 
of subscription to the capital stock of The Belleville & Eldorado 
tailroad Company, the defendants in the above-styled cause, are 
hereby notified that the above complainant has this day filed its 
bill in chancery for injunction and relief in this court against you, 
impleaded with the other defendants, as above set forth, and that 
a summons in chancery has this day been issued for both you and 
the other defendants named above, which summons is returnable 
on the first day of the next term of our said circuit court, to be 
commenced and holden at the court-house, in Benton, in said county 
of Franklin and State of Illinois, on the 4th Monday of October 
next, and unless you, the said W. Bayard Cutting, James Hill, Wil- 
liam H. Nve, James M. Warren, and the unknown holders of 149 
bonds, of the denomination of one thousand dollars each, issued by 
Franklin county,in the State of Illinois, in payment of subscription 
to capital stock of the Belleville & Eldorado Railroad Company, 
appear and plead, answer or demur, to the said bill within the time 
limited for that purpose by the court, the matters and things set 
forth in said bill will be taken as confessed by you and a decree 
entered accordingly. 

Given under my hand this 4th day of August, A.D. 15s0. 

R. UH. PLANNIGAN, Clerk. 
ALLEN & LAYMAN, 
Compt Solicitors. 
Miled this ith day of Aug., 1880. 
R. I. PLANNIGAN, Clers 


Certificate of Mailing Notice to Non-Residents. lu Chaneery 
STATE OF ILLINOIS, } 
Franklin County. j 


Thue County or FRANKLIN ) 
US -In Chaneery. 
sELLEVILLE & Ex.porapo Rariuroap Company ef al. 


I, R. H. Flannigan, clerk of the cireuit court of said county, in 


the State aforesaid, do hereby certify that on the 19th day of 


vo) Aug., A. D. 1880, being within ten days after the first. publi- 
cation of the notice hereunto appended, I sent by mail a copy 


. 
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of said notice to James M. Warren, defendant, at the city of Evans- 
ville, State of Indiana, in pursuance of section 12 of an act of the 
General Assembly of the State of Illinois entitled “An act to regu- 
late the practice in courts of chancery,” approved March 15th, 


1872. 
Witness my hand and the seal of said court this 19th day of Aug., 
A. D. 1880. 
[SEAL. | R. HW. FLANNIGAN, Clerk. 


Copy of notice herein referred to: 


Chancery Notice. 


STATE OF ILLINOIs, \ 
Franklin County. j 


To the October Term of the Franklin County Cireuit Court. 


Tue County or FRANKLIN 7 
'S. 

Tne BELLEVILLE & Et_poRADO RAILROAD Company; Cras. A. 
Akin, County Clerk of Franklin County, Illinois; W. D.Seeber, 
Sheriff and Collector of Franklin County, Illinois; Thomas B. 

' Needles, Auditor of Public Accounts of the State of Illinois ; 
J.C. Smith, Treasurer of the State of Illinois; W. Bayard Cut- 
ting, James Hill, William HL. Nye, James M. Warren, and the 
unknown holders of 149 bonds, of the denomination of one 
thousand dollars each, issued by Franklin county, in the State 
of Illinois, in payment of subscription to the capital stock of 
the Belleville & Eldorado Railroad Company. ] 


Bill in chancery for injunction and relief. 


Aftidavits having been filed in my office that the aboved-named 
W. Bayard Cutting, James Hill, William H. Nye, James M. Warren 
are non-residents of the State of Illinois, and that the above-men- 
tioned unknown holders of 149 bonds, of the denomination of one 
thousand dollars each, issued by Franklin county, in the State of 

Iilinois, in payment of subscription to the capital stock of the 
100 Belleville & Eldorado Railroad Company, cannot be found, 

and that the names of the holders of said bonds are unknown, 
and that their post-oflice address and residence is unknown: Now, 
therefore, you, the said W. Bayard Cutting, James Hill, William H. 
Nye, James M. Warren, and the unknown holders of 149 bonds, of 
the denomination of one thousand dollars each, issued by Franklin 
county, In the State of Illinois, in the payment of the subscription 
to the capital stock of The Belleville & Eldorado Railroad Company, 
the defendants in the above-styled cause, are hereby notified that 
the above complainant has this day filed its bill in chancery for 
injunction and relicf in this court against you, impleaded with the 
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other defendants as above set forth, and that a summons in chan 
cery has this day been issued for both you and the other defendants 
named above, which summons is returnable on the first day of the 
next term of our said cireuit court, to be commenced and holden at 
the court-house in Benton, in said county of Franklin, in the State 
of Illinois, on the 4th Monday of October next, and unless you, the 
said W. Bavard Cutting, James Hill, William II. Nye, James M. 
Warren, and the unknown holders of 149 bonds, of the denomina- 
tion of one thousand dollars each, issued by Franklin county, in the 
State of Illinois, in payment of subscription to capital stock of Belle- 
ville & Eldorado Railroad Company, appear and plead, answer or 
demur, to said bill within the time limited to that purpose by the 
court, the matters and things set forth in said bill wil! be taken as 
confessed by you and a decree entered accoraingly. 


Given under my hand this 4th day of Aug., A. D. 1880. 


R. If. FLANNIGAN, 
Clerk of the Cir. Court. 


ALLEN & LAYMAN, 
Comp’t’- Solicitors. 


Certijicate of Publication 


STATE OF ILLINOIS, | 
Franklin County. 


I, the undersigned, publisher of the Benton Standard, a publie 

newspaper printed in the town of Benton, in the county 

101 = and State aforesaid, do hereby certify that a notice, of which 

the annexed is a true copy, has been regularly published 

in said newspaper four times in succession, commencing on the 

Gth day of Aug., A. D. 1880, and ending on the 27th day of Aug., 
18S0. 


Given under my hand, at my office in Benton aforesaid, this 26th 
day of October, A. D. 1880. 
A. M. BROWNLEE, 
Publisher Standard. 


Printer’s fee, S—. Received payment 


J—1254 


Ob COUNTY OF FRANKLIN, IN TILE STATE OF ILLINOIS, VS 


Chancery Notice. 


STaTe oF ILLINots, | 
Franklin County. | 


To the October Term of the Franklin County Cireuit Court, A. D. 
1880. 


Tue County or FRANKLIN ) 
vs. 

Tne Betvrevitte & Envporapo Rartroap Company, Cras. A. 
Akin, County Clerk of Franklin County, Illinois; W. D. See- 
ber, Sheriff and Collector of Franklin County, Ulinois ; ‘Thomas 
I}. Needles, Auditor of Public Accounts of the State of Illinois ; 
J.C. Smith, Treasurer of the State of Illinois; W. Bayard Cut- 
ting, James Hill, William H. Nye, James M. Warren, and the 
unknown holders of 149 bonds, of the denomination of one 
thousand dollars each, issued by Franklin county, in the State 
of Illinois, in payment of subscription to the capital stock of 
the Belleville & Eldorado Railroad Company. 


i 


Bill in chancery for injunction and relief. 


Affidavits having been filed in my office that the above-named 
W. Bayard Cutting, James Hill, William HH. Nye, James M. Warren 
are non-residents of the State of Illinois, and that the above-men- 
tioned unknown holders of 149 bonds, of the denomination of one 
thousand dollars each, issued by Franklin county, in the State of 
[llinois, in payment of subscription to the capital stock of the Belle- 
ville & Eldorado Railroad Company, cannot ba found, and that the 
names of the holders of said bonds are unknown, and that their 

post-oflice address and residence is unknown: Now, therefore, 
102. you, the said W. Bayard Cutting, James Hill, William H. 

Nye, James M. Warren, and the unknown holders of 149 
bonds, of the denomination of one thousand dollars each, issued by 
Franklin county, in the State of [linois, in the payment of sub- 
scription to the capital stock of The Belleville & Eldorado Railroad 
Company, the defendants in the above-styled cause, are hereby noti- 
fied that the above complainant has this day filed its bill in chan- 
cery for injunction and relief in this court against you, impleaded 
with the other defendants as above set forth, and that a summons 
in chancery has this day been issued for both you and the other 
defendants named above, which summon- is returnable on the first 
day of the next term of our said circuit court, to be commenced 
and holden at the court-house, in Benton, in said county of Frank- 
lin and State of Illinois, on the 4th Monday next, and unless you, 
the said W. Bayard Cutting, James Hill, William H. Nye, James 
M. Warren, and the unknown holders of 149 bonds, of the denom- 
ination of one thousand dollars each, issued by Franklin county, 
In the State of Illinois, in payment of subscription to the capital 
stock of the Belleville & Eldorado Railroad Company, appear and 
plead, answer or demur, to said bill within the time limited for that 
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purpose by the court the matters and things set forth in said bill 
will be taken as confessed by you and a deeree entered accordingly: 
Given under my hand this 4th day of Aug., A. D. 1Ss%. 
R. il, PFLANNIGAN, 
Clerk of the Cur. Court. 
ALLEN & LAYMAN, 
Comp’t’s Solicitors. 


Miled October 26th, 1880. 
R. . FLANNIGAN,. Cir. Clerk. 


Lill in Chancery for Injunction and Relief. 


County oF FRANKLIN 

Us. 
Tue Betnevittne & Enporapo Rattroap Company, Ciras. A. 
Akin, County Clerk of Franklin County, [linois; W. D. Seeber, 
Sheriff and Collector of Franklin County, Illinois ; 
103 Thomas b. Needles, Auditor of Public Accounts of the 
State of Illinois; J. C. Smith, Treasurer of the State of } 
Hlinois; W. Bayard Cutting, James Hill, William IL. Nye, 
James M. Warren, and the unknown holders of 149 bonds, of 
the denomination of one thousand dollars each, issued by 
Franklin county, in the State of Illinois, in payment of sub- 
scription to the capital stock of the Belleville & Eldorado Rail- 
road Company. J 


Wednesday, October 27th, A. D. 1880.—This day comes the com- 
plainant, by Allen & Layman, its solicitors, none appearing for de- 
fendants or either of them, and the court finding that the defend- 
ants J. ©. Smith, treasurer of the State of [llinois; Thomas B. 
Needles, auditor of public accounts of the State of I!linois; W.B 
Sceber, sheriff and collector of Franklin county, [linois; Chas. A. 
Akin, clerk of the county court of Franklin county, Illinois, and 
the Belleville & Eldorado Railroad Company had been duly and 
personally se-ved with process of summons herein more than ten 
days before the commencement of this term of the court; and the 
court further finding that due and proper service by publication, 
according to law, had been hed upon the other defendants, to wit, 
James Hill, William H. Nye, W. Bayard Cutting, James M. Warren, 
and the unknown holders of 149 bonds, of the denomination of one 
thousand dollars each, issued by Franklin county, in the State of 
Ilinois, in payment of subscription to the capital stock fo the 
Belleville and Eldorado Railroad Company, and the said defend- 
ants still failing to plead, answer, or demur to said complainant’s 
bill, it is therefore ordered, adjudged, and deereed that the same 
be taken pro confesso, and thereupon this cause comes on to be heard 
upon the bill so taken as confessed, and was argued by complain- 
ant’s counsel, Messrs. Al-en & Layman, and the court being fully ad- 
vised in the premises, on consideration whereof the court doth find 
the 149 bonds, of the denomination of one thousand dollars each, is- 


i 
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sued by Franklin county, Ilinois, in payment of subseription 
104 to the capital stock of the Belleville & Eldorado Railroad 

Company, being the bonds mentioned in complainant’s bill, 
and each and every one of them were issued without any authority 
of law, and that each and every of of said bonds, together with the 
coupons thereto attached, were and are absolutely null and void, it 
is therefore ordered, adjudged, and decreed by the court that the 
holders of said bonds and coupons above described be required to 
deliver the same up to complainant for cancellation and destruc- 
tion, and that upon such delivery of said bonds or any part or par- 
cel thereof the said complainant surrender to such holder or holders 
of bonds so delivered for cancellation and destruction certificates of 
stock in the Belleville & Eldorado Railroad Company to the amount 
equal to the bond or bonds so delivered for the purpose aforesaid. 

And it is further ordered, adjudged, and decreed by the court that 
the defendant Thomas B. Needles, auditor of public accounts of the 
State of Illinois, and his successors in ollice, be, and he is hereby, 
perpetually enjoined and rest-ained from estimating and determin- 
ing the rate per centum on the valuation of property within said 
Franklin county requisite to meet and satisfy the amount of interest 
due or to become due on sail bonds or either of them, and from 
making or transmitting to the county clerk of said Franklin county 
any certificate or certificates stating such estimated requisite for pay- 
ing the interest on any of said bonds or for the payment of said 
bonds or either of them. 

And it is further ordered, adjudged, and decreed by said court 
taht defendant Chas. A. Akin, county elerk of said Franklin county, 
and his successors in office, be perpetually enjoined from extending 
or placing on the tax or collector’s book of said county any levy 
of taxes for paying the interest on any of said bonds or either of 

them. 
105 And it is further ordered, adjudged, and decreed by the 

court that the said defendants James Hill, William IL. Nye, 
W. Bayard Cutting, J-mes M. Warren, and the said Belleville & 
Eldorado Railroad Company and the unknown holders of the said 
bonds of said Franklin county and each of them be perpetually en- 
joined and restrained from suing said county on any or cither of 
the coupons of said bonds or either of said bonds; and that the said 
J.C. Smith, treasurer of the State of Iinois, and his sueeessors in 
office be perpetually enjoined and restrained from paying the cou- 
pons upon said bonds or cither of them or any of said bonds or 
either of them ; and that the said W. B. Seeber, sheriff and collector 
of I'ranklin county, and his successors in office be perpetually en- 
joined and restrained from collecting any more of the taxes to pay 
the interest on said bonds or either of them or to pay said bonds 
or either of them, and from making any further payment to the 
State treasurer of the money collected to pay the interest on said 
bonds or either of them. 

And it is further ordered, adjudged, and decreed that the so-called 
subscription of one hundred and tifty thousand dollars to the eapital 
stock of the said railroad company, made on the 13th day of De- 
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cember, A. D. 1876, and the attempt made by the county board on 
the 12th day of November, A. D. 1877, to amend said subscription 
aud to contract for the building of said railroad were, and are, un- 
lawful and void. 

And it is further ordered and decreed that complainant receive 
of defendants the costs herein and may have execution therefor, ete. 

Approved. 

D. M. b., Judge. 


[n the Circuit Court of Franklin County, State of Illinois, October 
Term, A. D. 1581. 


To the honorable the judge of the circuit court of Franklin county 
in the State of Illinois, in chancery sitting : 

The petition of the People’s Savings Banks of Evansville, Indiana, 

= shows to your honor that it Is a corporation 

106 ated and existing under and by virtue of — laws of the 

State of Indiana; that at the October term, A. D. 1880, of 

this the Franklin county cireuit court and on the 27th day fo October, 

A. D. 1880, a final decree was passed and entered of record in said 


court in a certain cause therein pending, wherein The County of 


Franklin was complainant and The Belleville & Eldorado Railroad 
Company, Chas. A. Akin, county clerk of Franklin county, Illinois; 
W. D. Seeber, sheriff of Franklin county, [litnois; Thomas J. 
Needles, auditor of public accounts of the State of Llilinois; J. C. 
Smith, treasurer of the State of Illinois; W. Bayard Cutting, James 
Hill, William If Nye, James M. Warren, and the unknown holders 
of 149 bonds, of the denomination of one thousand dollars each, 
issued by Franklin county to the State of Illinois in payment of 
subseription to the capital stock of the Belleville & Eldorade Rail- 
road Company were the defendants ; that you petitioner was at the 
commencement of said suit and aver since has been and now ts the 
owner and holder of the bonds of Franklin county, State of [linois, 
numbered respeetively sixteen and sixty-seven, issued to the Belle- 
ville & Eldorado Railroad Company, specified in and a part of the 
subject-matter of said suit and decree, and one of the defendants 
designated and deseribed as “ the unknown holders” of said bonds, 
and that the only defendants having any interest In said suit are 
those so designated as “ the unknown holders,’ cte.; that your pe- 
titioner has never been within the jurisdiction of the State of I]li- 
nois, and has continuously sinee its organization been a citizen of 
the State of Indiana; that your petitioner has never been sum- 
moned in the aforesaid cause or served with a copy of complain- 
ant’s bill filed herein or received the notice to be sent by mail or 

received any notice in writing of such deeree. 
107 Your petitione r therefore prays to be heard touching the 

matters of said decree, and that its corporate name may be 
substituted in the place of the unknown holder of bonds numbered 
sixteen and sixty-seven, and your petit-oner now here offers to pay 
such cost as the court shall deem reasonable in that behalf, and also 
that your honor will make such orders in the premises and grant 
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such relied as is warranted by the statute in such case made and 
provided ; and your petit-oner will ever pray, ete. 
THE PECPLE’S SAVINGS BANK OF 
EVANSVILLE, INDIANA, 


[SEAL. ] By M. HENNIGS, Pres’t. 
STATE OF INDIANA, 
County of Vanderburg. 


Mathew Henning, first being duly sworn, cn his oath says he ts 
of lawful age; that he is president of the People’s Savings Bank of 
Evansville, Indiana, the aforesaid petitioner; that he has read the 
foregoing petition, and the matters and things therein stated are 
true in-substance and in matter of fact, aud that he makes this 
allidavit for and on behalf of said petitioner, and further says noth- 
ing. 

THE PEOPLE'S SAVINGS BANK OF 
EVANSVILLE, INDIANA, 
by M. HENNING, President. [SuAL. | 


Subseribed and sworn to before me this 20th day of October, A. 
D. 1851, by the said Mathew ITenning, pres’t. 
In testimony whereof I have hereunto set my hand and _ ollicial 
seal the day and year aforesaid. 
[SEAL. | ROBERT D. RICILARDSON, 
Notury Public, Vunderburg County, Indiana. 


Filed October 25th, 1881. 
JAMES F. MASON, Cir. Clerk. 


In the Circuit Court of said County of the October Term, A. D. 
1851. In Equity. 


STATE OF ILLINOIS, 
Franklin Countu. i 


COUNTY OF FRANKLIN 
Us, _ 
Tink BELLEVILLE & E_LpoRAbO RAILEnoap Company and Others. j 


108 The petition of the People’s Savings Bank of Evansville, 

Indiana, respectfully shows that it is one of the defendants 
herein; that it is now and at the commencement of this suit was a 
citizen of the State of Indiana and a corporation organized and ex- 
isting under the laws of the said State of Indiana, and has its place 
of business in the eity of Evansville, in said State, and that the 
said complainant is a citizen of the State of Illinois. 

Your petitioner further shows to your honor that it is the sole 
owner of two of the bonds of Franklin county, State of linois, of 
the denomination and value of one thousand dollars each, sought to 
be 1» validated by the complainant’s bill, and that the matter in dis- 
pute and controversy between the said complainant and this defend- 
ant petitioner excced- the sum of five hundred dollars, exclusive of 
costs, to wit, the sum of two thousand dollars. 
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Your petitioner would further show to your honor that as be- 
tween the same complainant and your petitioner the said contro- 
versy is wholly between citizens of different States, and that the 
same can be fully determined as between them without reference to 
the co-defendants. Your petitioner would further show to your 
honor that the present term of this court is the first term at which 
this cause could have been tried, and that this has not been tried 
and is now pending in this court; that your petitioner desires to 
remove this cause to the cireuit court of the United States for the 
southern district of Illinois, according to the act of Congress in such 
eases made and provided, and the petitioner herewith tenders a 
bond as required by said act and asks that the proper order be 
made in the premises. 

THE PEOPLE’S SAVINGS BANK 
OF EVANSVILLE, INDIANA, 
By M. HENNING, Jvesident.  [SEAL.! 


STATE OF INDIANA, 
County of Vanderburg. | 


Mathew Henning, first being duly sworn, on his oath says he 
is of lawful age; that he is president of the People’s Savings 
109s Bank of Evansville, Indiana, tiie aforesaid petitioner; that 
he has read the foregoing petit-on, and the matters and things 
therein stated are true in substance and dhe maiter of fact, and that 
he makes this aflidavit for and on behalf of said petitioner, and 
further he says nothing. 
THE PEOPLE’S SAVINGS BANK 
OF EVANSVILLE, INDIANA, 
By M. HENNING, Ivesideat. [sean] 


Subseribed and sworn to before me by the satd Mathew Ilenning, 
president, this 20th day of October, A. D. 1881. 
In testimony whereof I have hereanto set my hond and official 
seal the day and year last aforesaid. 
(SEAL. | ROBERT D. RICHARDSON, 
Notary Public, Vanderbuig County, Indiana. 


Filed this October 25th. A. D. 1881. 
JAMES I. MASON, Clerk 


In the Cirenit Court of Franklin County, State of Il" nois, of the 
October Term A. D. 1851.) Jn Equity. 


The County or FRANKLIN 
vs, 


The BeELLevILLe & ELporapo Rai_troap Cowrany and Others. 


Now comes the People’s Savings Bank of Evansville, Indiana, a 
corporation organized and existing under and by virtue of the laws 
of said State, and presents to the court its petit-on, duly verified. 
and moves the court— 

Ist. To redocket the aforesaid cause. 
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2nd. To make an order substituting the name of your petitioner 
in the place of the unknown holders of bonds numbered respectively 
sixteen and sixty-seven, and that such proceedings may be had in 
said cause as if the said People’s Savings Bank of Evansville, In- 
diana, had appeared in due season and no decree had been made 
herein. 

THE PEOPLE’S SAVINGS BANK 
OF EVANSVILLE, IND., 
sy SAMUEL P. WHEELER, 
Its Attorney. 


riled this October 25th, A. D. 1881. 
JAMES F. MASON, Cir. Clerk. 


Know all men by these presents that we, the People’s Savings 
Bank of Evansville, Indiana, as principal, and Samuel P. 
110 Wheeler, of the county of Alexander, in the State of Illi- 
nois, as surety, are held and firmly bo-nd unto the county of 
Franklin, in the State of Illinois, in the penal sui of $500, for the 
payment whereof, well and truly to be made, we bind ourselves, our 
successors, heirs, representatives, and assigns, jointly, severally, and 
firmly, by these presents; yet, upon these conditions, the said The 
People’s Saving Bank of Evansville, Indiana, having petitioned the 
circuit court of Franklin county, Illinois, for the removal of a cer- 
tain cause therein pending, wherein The County of Franklin 1s com- 
plainant and The People’s Savings Bank of Evansville, Indiana, 
impleaded with others, is defendant, to the cireuit court of the United 
States for the southern district of linois: Now, if the People’s 
Savings Bank of Evansville, Indiana, shall enter in the said circuit 
court of the United States, on or before the first day of its next term, 
a copy of the record in said suit and shall well and truly pay all 
costs that may be awarded by said circuit court of the United States 
if said court shall hold that said suit was wrongfully removed 
thereto, then this obligation shall be void; otherwise to be in full 
force and virtue. 
Witness our hands and seal- the 20th day of October, A. D. i881. 
Tih PEOPLE’S SAVINGS BANK OF 
EVANSVILLE, INDIANA, 


By M. WENNING, President. SEAL. 
SAMUEL P. WHEELER. SEAL. 
STATE OF ILLINOIS, 


Franklin County. f 


Samuel P. Wheeler, being duly sworn, on his oath says he is the 
security who signed the foregoing bond; that he — worth five hun- 
dred dollars over and above his debts and exceptions; that he 
resi-es in the county of Alexander, in the State of Illinois, and fur- 
ther he says nothing. 


“SAMUEL P. WHEELER. 


Subseribed and sworn to before me by Samuel P. Wheeler the 
25th day of October, A. D. ISS1. 


JAMES F. MASON, Clerk. 
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Filed this October 25th, A. D. 1881. 
JAMES I. MASON, Clerk. 


111 = =In the Cireuit Court of Franklin County, State of Illinois, 
October Term, 1881. 


County oF FRANKLIN 
vs. 


Tue Bettevinwe & Etporapo RaAarmroap Company and Others. 


Now comes the German Savings Bank of Davenport, lowa, a cor- 
poration organized and existing under and by virtue of the laws of 
the said State of Iowa, and presents to the court its petition, duly 
ve-ified, and moves the court— 

ist. ‘To redocket the aforesaid cause. 

2nd. To make an order substituting the name of your peti-oner 
in the place of the unknown holder of the certain bonds particu- 
larly deseribed by their numbers in the petition of the petitioner, 
and that such proceedings may be had in said cause as if the said 
German Savings Bank of Davenport, Iowa, had been made herein. 

THE GERMAN SAVINGS BANK OF 
DAVENPORT, LOWA, 
By E. E. COOK anb 
G. C. CARSTEN, Jts Solicitors. 


liled October 27th, A. D. 1881. 
JAMES F. MASON, Clerk. 


In the Cireuit Court. 


STATE OF ILLINOIS, 
County of Franklin. | 
THe County oF FRANKLIN, [LLINOISs, ) 


vs. 

Toe BeLtitevirte & Exrporapo Raitroap Comrany, Cuas. A. 
Akin, Clerk of Franklin County, Illinois; Thomas b. Needles, 
Auditor of Public Accounts of the State of Lilinois; W. D. | 
Seeber, Sheriff and Colleetor of Franklin County, Illinois; J. * 
C. Smith, State Treasurer of the State of Illinois; W. Bayard 
Cutting, James Hill, William H. Nve, James M. Warren, the 
unknown holders of the bonds of Franklin county, Illinois, 
and The German Savings Bank of Davenport, lowa (a holder 
of certain of said bonds), Defendants. 


Petition of the German Savings Bank of Davenport, lowa, to be Ileard 
in said Cause. 


112. To the said circuit court : 
Your petitioner, The German Savings Bank of Davenport, 
Towa, states that it is and at and long before the commencement of 
the above-entitled suit was a corporation organized and existing 
under the laws of the State of lowa and having its principal place 
10—1254 
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of business at the city of Davenport, in the said State of Iowa ; that 
by complainant’s bill in said cause the unknown holders of bonds of 
franklin county, Illinois, are made defendants; that at and long be- 
fore the commencement of said suit vour netitioner owned and held 
eighteen of said bonds of said Franklin county, Illinois, forthe sum 
of one thousand dollars each, issued under the provisions of an act 
of the General Assembly of the State of Illinois entitled “An act to 
incorporate the Belleville & Eldorado Railroad Company,” approved 
February 22nd, 1861, which said bonds are numbered as follows: 
11, 12, 14, 50, 55, 34, 35, 59, 47, 56, 57, 58, 59, GO, 62, 63, 66, and 67, 
of the aggregate value of eighteen thousand dollars, besides the 
interest; and your petitioner further owned and held long before 
the commencement of said suit nine of the bonds of Franklin county 
for the sum of one thousand dollars each, issued under the provis- 
ions of an act of the General Assembly of the State of Illinois enti- 
tled “ An act to authorize cities and counties to subseribe stock to 
railroads,” approved November the 6th, 1849, which said bonds — 
as follows: 15,18, 39, 7, 40, 41, 42, 48, 45, and 46, of the aggregate 
value of nine thousand dollars, besides interest ; that petitioner still 
owns and holds all of the said twenty-seven bonds, and that it was 
wnd is one of the unknown holders sought to be effected by the de- 
cree rendered in said cause by the court on or about the 27th day of 
October, 1580. Your petitioner further states that it was never 
summoned or served with a copy of the bill nor received the notice 

required to be sent by mail. Petitioner therefore asks that it 
115) may be heard touching the matters of the deeree in this cause, 

and that it may appear and answer the complainant’s bill, 
and that such proceedings shall be had as if petitioner had appeared 
in due season and no decree had been made Petitioner will pay 
such costs as this court shall deem reasonable in this behalf, but 
respectfully submits to the court that no costs should be taxed 
against it by the reason of the granting of this application. 

THE GERMAN SAVINGS BANK OF 
DAVENPOKT, IOWA, 
By H. H. ANDERSON, Cashier. 
G. G. CARSTENS anp 

u bb. COOK, 
Solicitors for said German Savings Bank. 


e 
eco 


Srate or lowa, 
Scott County. | 


I, Uf. Tf. Anderson, being duly sworn, do say that Iam the eash- 
ier of the German Savings Bank of Davenport, lowa,a corporation, 
which makes the foregoing petition; that I have read the said pe- 
tition, and all the statements thereof are true, as I verily believe. 


Hi. H. ANDERSON. 


Subseribed by the said H. H. Anderson in my presence and by 

him sworn to before me this 3rd dav of October, 1881. 
SEAL. | JACOB STRASSER, 

Notary Public, Scott Co., La. 
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Miled this October 27th, A. D. 1881. 
JAMES I. MASON, Clerk. 


Answer of German Savings Bank of Davenport, Lowa. 


STATE OF ILLINOIS, | 
County of Franklin. | 


In Cireuit Court. 


THe County or FRANKLIN, ILLINOIS, ) 
ws. 

Tit BeLLeVILLe & ELporabpo RAILROAD COMPANY, CHAS. A. AKIN, 
Clerk of Franklin County, Illinois; W. Bb. Seeber, Sheriff and 
Collector of Franklin County, Illinois; Thomas b. Needles, Au- 
ditor of the State of Illinois; J. C. Smith, State Treasurer of 

the State of Illinois; W. Bayard Cutting, James Hill. 

114 William Hl. Nye, James M. Warren, the unknown hold- 

ers of bonds of Franklin county, Illinois, and The Ger- 
man Savings Bank of Davenport, lowa (a holder of certain of 
said bonds), Defendants. J 


The answer of The German Savings Bank of Davenport, Lowa, one 
of the defendants, to the bill of complainant, The County of 
l'ranklin, Illinois: 


This defendant, a corporation organized and existing under the 
laws of the State of Towa, reserving to itself all right of exception 
to the bill of compiaint, for answer thereto, saith that it is, and long 
before the filing of said bill of complaint was, the owner and holder 
of certain bonds of Franklin county referred to in the said bill of 
complaint; that this’ defendant purchased eighteen of the bonds 
of said Franklin county, for the sum of one thousand dollars each, 
issued under the provisions of an act of the General Assembly of 
the State of Illinois, “An act to incorporate the Belleville & Eldo- 
rado Railroad Company,” approved February 222, 1561, which said 
bonds are numbered 11, 12, 14, 50, 33, 54, 35, 59, 47, 56, 57, 5S, 
5, GO, 62, 63, 66, and 77, of the aggregate value of eighteen thou- 
sand dollars, besides interest; and this defendant also purehased nine 
of the bonds of said Franklin county, for the sum of one thousand 
dollars each, issued under the provisions of an act of the General 
Assembly of the State of Illinois entiQed “An act to authorize cities 
and counties to subseribe stock to railroads,” approved November the 
Gth, 1849, which seid bonds are numbered as follows: 15, 1S, 39, 
10, 41, 42, 43, 45, and 46, of the aggregate value of nine thousand 
dollars besides, interest; that all of said bonds were purchased by 
this defendant in good faith for a valuable consideration and with- 
out notice of any defense or objection to the validity of any one or 
more of said bonds before the same were due and before any de- 
fault in the payment of any interest on any one of said bonds and 
before the commencement of this suit. Defendant refers to the said 
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several bends as they may be produced upon the hearing of 
115 ~~ this eause; and this defendant, further answering, says that 

it believes it to be true that on the 24th day of July, 1869, the 
county court of Franklin county made an order to hold an election 
on the 11th day of September, 1869, in the county of Franklin, by 
authority of an act approved February 22nd, 1861, and of an act 
approved November 6th, 1849, upon the question of whether or not 
the county of Franklin shall subseribe the sum of two hundred 
thousand dollars to the capital stock of the Belleville & Eldorado 
Railroad Company, payable in bonds at par, due in twenty years 
from date, with 8 % interest per annum, payable semi-annually, of 
the denomination of one thousand dollars each, and that certain 
conditions were provided in said notice, as stated in paragraph or 
division of complainant’s bill numbered one, but this defendant 
doves not know the same of its own knowledge. 

This defendant, further answering, says that it believes it to be 
true that on the 11th day of September, 1869, an election was held, 
and that on the 6th day of November, 1869, the county court entered 
an order reciting the said election authorizing the county court to 
subscribe the sum of two hundred thousand dollars to the capital 
stock of the said railroad company, one hundred thousand dol- 
lars by virtue of an act of the General Assembly entitled “ An 
act to incorporate the Belleville & Eldorado Railroad Company,” 
approved February 22nd, 1861, and the further sum of one hun- 
dred thousand dollars by virtue of an act of the General Assem- 
bly, approved November 6th, 1849, authorizing cities and counties 
to take stock in railroad companies, said capital stock payable’ in 
the bonds of Franklin county at par, due in twenty years from 
the date thereof, at 8 % per annum, payable semi-annually, in de- 
nominations of one thousand dollars each, the said bonds to be 
issued upon certain stated —, as recited in the second para- 

graph or division of complainant’s bill of complaint, but this 

116 defendant does not know the same of its own knowledge. 
This defendant, further answering, says that it has not 
knowledge or information sufficient to form a belief as to the truth 
of the allegations that the said county court never made an order 
to give notice of the election, as required by law, held September 
11th, 1869, or that no notice of said election, as required by law, 
was ever given, or that said railroad company never complied with 
the conditions and terms on which stock was subseribed, or that no 
work on said railroad was commenced in said county of Franklin 
until 1877, and that no part of the same was completed until the 
vear 1877. Further answering, this defendant says that it believes 
it to be true that the county court on the 6th day of February, 1871, 
extended the time for the commencement and completion of said 
railroad, and that the said subseription was made on the stock books 
of the said Belleville & Eldorado Railroad Company on certain con- 
ditions and terms, as stated in paragraph or division numbered three 
in the bill of complaint, but this defendant does not know the same 
of its own knowledge; and this defendant believes it to be true 
that the said county court made a subscription on the stock books 
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of the said railroad company, and avers, upon information and be- 
lief, that the subseriptions which were so made were legal and bind- 
ing, and it believes that the subsvriptions were made by the said 
county court, as stated in the fourth paragraph or division of the 
complainant’s bill, but it does not know the same of its own knowl- 
edge. Further answering, this defendant says that it believes it to 
be true that on the 13th day of December, 1876, that the board of 
supervisors of said Franklin county, by the authority ef the people 
east at an election held September 11th, 186%, and by the authority 
of an act of the General Assembly of the State of Illinois entitled 
“An act to incorporate the Belleville & Eldorado Railroad Com- 
pany,” approved February the 22nd, 1861,and of an act of the Gen- 

eral Assembly approved November the 6th, 1849, did subseribe 
117 ~— to the capital stock of the said railroad company the sum of 

one hundred and fifty thousand dollars, being seventy-five 
thousand dollars by virtue of each of the acts of the General Assem- 
bly heretofore mentioned, said capital stock being payable in the 
bonds of said Franklin county at par, said bonds to be issued and 
placed in the hands of a trustee, to be paid out upon conditions 
stated in the fifth paragraph or division of complainant’s bill, but 
this defendant does not know the same of its own knowledge. 
Further answering, this defendant says that it believes it to be true 
that on the 12th day of November, 1877, the board of supervisors of 
said county made an order to the effect stated in the sixth paragraph 
or division of the complainant’s bill, but this defendant does not 
know the same of its own knowledge; and this defendant denies 
that at that time the said subscription had lapsed or become null 
and void. Further answering, this defendant says that as to the 
truth of the remaining averments and statements in said bill as to 
the various acts done it hath not knowledge or information sulfli- 
cient to form a belief; that this defendant denies all the allegations 
as to the unconstitutionality of any of said acts or as to the invalid- 
ity of the said bonds; and this defendant submits to the court that 
even if all the allegations of fact made in the said bill are true, 
never'less, this defendant being a ona fide holder for value of the 
said bonds without notice of any illegality in said bonds or of any 
irregularity effecting their issue, as hereinbefore stated, the matters 
alleged in said bill eannot effect this defendant. Further answer- 
ing, this defendant savs that it bought the said bonds in good 
faith for a valuable consideration, and that it was wholly un- 
aware of any defect of authority or other irregularity on the 
part of those acting for the said Franklin county, and there 

Was nothing to excite its suspicion of any defect or irreg- 
11S —sularity, ev-n if sueh defect or irregularity in fact existed ; 

that the said Franklin county had power to Issue negotiable 
securities, and this defendant presumed, and had a right to presume, 
that the securities, to wit, the bonds held and owned by it, were 
issued under the circumstances which gave the requisite authority ; 
that said negotiable securities or bonds held by this defendant as 
aforesaid on their face import by recitals a compliance with the law 
or laws under which they were issued, and that this defendant had 
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no knowledge or suspicion whatever that the said recitals were in 
any respect untrue, or that there was any defect or irregularity in 
the exercise of the anthority under which said bonds were issued. 
Further answering, this defendant says that it was the sole province 
of the officers and the county authorities who exeeuted and issued 
the bonds as aforesaid to decide whether or not there had been ante- 
cedent compliance with the requirements, conditions, and qualifiea- 
tions prescribed to their authority, and avers that the said officers 
and authorities had determined that there had been such a compli- 
ance, and that their declaration to that effeet is sufficient and eannot 
be impugned as against this defendant, a bone fide holder as afore- 
said; that the said bonds are, or securities were, issued and sub- 
scribed to the object of their issue, and that this defendant in 
purchasing the same had a right to presume and did presume that 
the conditions precedent to the right to issue had been faithfully 
fulfilled and to presume and it did presume that all precedent. re- 
quirements had been complied with; that the omission of any 
formality or the existence of any fraud on the part of the agents of 
Franklin county issuing said bonds cannot be urged against this 
defendant, a bona. fide holder, seeking to enforce the bonds held by 
it. Further answering, this defendant s: ays that the said county of 

franklin county is estopped from objecting to the validity of 
119 said bonds. Defendant avers that the said county and the 

inhabitants thereof failed to interfere and enjoin the Issue of 
the said bonds when they were to be executed, but acquiesced in the 
issue of the said bonds; and this defendant further says that the 
said county and its inhabitants bad, before the purchase of said 
bonds, submitted to taxation to pay the interest accruing on said 
bonds, and that sinee its purchase of said bonds one installment of 
interest has been paid thereon, and therefore the bonds and coupons 
had been ratified and are now valid and binding on the said county. 
This defendant further states that the shares of stock of said rail- 
road company were reeeived by the said Franklin county in pay- 
ment for the bonds, and that the said Franklin.county has ever 
since held and owned the same and by virtue thereof has partici- 
pated in the election of officers of the railroad company and in all 
other benefits and advantages attendant on said ownership. This 
defendant further states that on Monday, July Lith, 1879, the said 
county of Franklin, by its board of supervisors, entered into written 
articles of agreements with the said Belleville & Eldorado Railroad 
Company and James Hill & Company, contractors, for the construe- 
tion of the said Belleville & Eldorado railroad, which articles are 
in the words and figures following, to wit: 


Articles of agreement made and entered into between the county 
of Franklin, in the State of illinois, party of the first part; the 
Belleville & Eldorado Railroad Conrpany, party of the second part, 
and James [fill & Company, contractors for the construction of the 
selleville and Eldorado railroad, party of the third part, witnesseth : 
That whereas the said county of Franklin has heretofore issued 
and placed in the hands of the Evansville National bank, of Evans- 
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ville, Indiana, as trustee, one hundred and fifty bonds of said county 
of the denomination of one thousand dollars each, which said 
bonds were placed in the hands of said bank as trustee, in pursu- 

ance of a contract with said county of Franklin and said 
120 ~——Bellevilie & Eldorado Railroad Company and the said James 

Hill & Company for the construction and completion of the 
Belleville & Eldorado railroad from the east line of Frank!in county 
to Duquoin, in Perry county; and other said coutract the said trus- 
tee was directed to pay said bonds to the said railroad company tn 
pro rata installments as each — of said railroad should be completed 
in pursuance of said contract from the said east line of said Frank- 
lin county westward to Duquoin; and whereas said railroad has 
been completed under said contract two miles west from Ben- 
ton, ji said county, and cighty-three of said bonds have been deliv- 
ered to said railroad company and James Hill & Company under 
said contract, leaving sixty-seven of said bonds yet in the hands of 
said trustee; and whereas the said county of Franklin, party of 
tle first part, did, in the month of May last, retain Andrew D. 
Dull, counseller-at-law, to institute suit in the Franklin cireuit 
court to enjoin the delivery of said bonds then in the hands of 
the said trustee and agreed to pay to said Def a fee of two thou- 
sand dollars, and have paid to said Duff three hundred dollars on 
said fee; and whereas the said county of Franklin has, by its board 
of supervisors, abandoned and discontinued said injunction suit 
whereby the fee of said Duff has become due and payable; and 
whereas the said Andrew b. Duff has proposed in the spirit 
of compromise to said county to aecept in full satisfaction of his 
fee in said suit one thousand dollars in addition to the three hun- 
dred dollars already paid him; and whereas the said Belleville & 
Eldorado Railroad Company, through its contractors, the said James 
Hill & Company, has made ample arrangements for the certain 
completion of said railroad through to Duquoin in strict compli- 
ance with the said contract aforesaid ; and whereas all the materials 
necessary for the cormpletion of said railroad have been bought and 
paid for and enough thereof is now on the line of said railroad to 

complete the same eight miles west from Benton, and the 
121) remainder of said materials ready to be placed along the line 

of said road as fast as the work progresses so as te make room 
therefor; and whereas the said Belleville & Eldorado Company and 
James Hill & Company have pledged to secure the comptetion of 
said road to Daquoin four hundred and fifty-five thousand dollars, 
par value, of the first-mortgage bonds of said company, together with 
about seven thousand shares of the capital stock of said company, to 
W. Bavard Cutting, of the city of New York, who is furnishing the 
necessary means in addition to the proceeds of the Franklin county 
bonds necessary for the construction of said railroad to Duquvin ; 
and whereas grave questions as to the liability of the said county 
of Franklin for damages to the said railroad company and the said 
James Hlili & Co. have grown out of the action of said county with 
reference tu the attempted litigation of said bonds, and as to the 
individual liability of the members of the board of supervisors ; 
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and whereas it is desirable on the part of parties hereto amicably 
to adjust and settle all differences growing out of the action of said 
county relative to said bonds on terms of equity and justice to all 
parties concerned; therefore these presents witnesseth : 

That, in consideration of the premises and mutual covenants and 
promises, agreements, and undertakings of the parties hereinafter set 
forth, the said parties hereto mutually covenant, promise, undertake, 
and agree to and with each other as follows, to wit: That the Belle- 
ville & Eldorado Railroad Company and the said James Hill & 
Company hereby covenant, promise, and undertake and agree to 
and with the said county of Franklin that they will refund to said 
county the three hundred dollars paid to Andrew D. Duff as his fee as 
aforesaid, and that they will pay tosaid Duff the one thousand dollars 
agreed to be accepted by him in satisfaction of said fee in the follow- 
ing manner: That they will deliver to — clerk of this board for 

cancellation one of the bonds of said county of the denomi- 
122 nation of one thousand dollars when the same shall be received 

by them under this contract, and that they will pay all the 
expenses of the said trustee growing out of the trust created by said 
original contraact; and they do further covenant and agree to and 
with the said county of Franklin and with each member of said 
board of supervisors that they will waive and do hereby waive and 
release all claim for damages which they claim to have a against 
said county or against any of the members of the said board of su- 
pervisors growing out of any action of said board relative to the de- 
livery of said bonds, and hereby waive and release all right of action 
either against the said county or against any of the individual mem- 
bers of said board growing out of the said matters; and the county of 
Franklin hereby promises, covenants, and undertakes and agrees to 
and with the said Belleville and Eldorado Railroad Company and 
the said James Hill & Company that the said Evansville National 
bank, trustee as aforesaid, shall, and the said trustee is hereby, di- 
rected to deliver to the said railroad company and the said James 
Hill & Company and John J. St. Clair, a member of board of super- 
visors of said county, on the presentation of this contract all the 
bonds o1 said county remaining in the hands of said trustee under 
said original contract taking their receipt for the same, and that 
said trustee on the delivery of said bonds under this contract shall 
be discharged from all responsibility as such trustee ; and the said 
Belleville & Eldorado Railroad Company and James Hill & Com- 
pany further covenant, promise, and agree to and with the said 
county of Franklin that when said bonds shall be so received by 
sald railroad company the said James Hill & Company and the 
sald John J. St, Clair under this contract said bonds shall remain 
iu the hands of the said John J. St. Clair and shall by him be paid 
to the said railroad company and the said James & Hill & Company 
pro rata per mile as cach mile of said road shall be completed from 

Benton to Duquoin and received by the said John J. St. 
123 Clair as heretofore provided for by the said board of super- 

visors of said Iranklin county. 

In witness whereof the said county of Franklin has executed this 
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contract by the chairman of the board of supervisors and the elerk 
of said board under the seal of said board, and the said Belleville & 
Eldorado Railroad Company by its president and secretary under 
the seal of said company, and the said James Hill by their private 
signature and seals. 

Dated this July 16th, A. D. 1879. 

[SEAL.] SAMUEL HAMILTON, 
Chairman of the Board of Supervisors of Franklin County, Iilinois. 


CHAS. A. AKIN, 


[SEAL. | Clerk of said Doard. 
WILLIAM R. WARD, 

[SEAL. | President of the Belleville & Eldorado R. R. Co. 
G. B. HOBLIT, 

_ i Secretary of the Belleville & Eldorado R. R. Co. 

SEAL. JAMES HILL & COMPANY. 


And now comes Samuel F. Buntin and offers the following reso- 
lution, which is adopted by the board and ordered of record as fol- 
lows: Resolved by the board of supervisors of Franklin county, that 
the foregoing contract between the county of Franklin, the Belle- 
ville & Eldorado Railroad Company, and James Hill & Company 
be accepted on the part of said county, and that the chairman of 
the board and the clerk thereof sign the same on the part of said 
county under the seal thereof. 

S. F. BUNTIN, Mover. 


Answer of German Savings Bank of Davenport, Iowa. 


Defendant avers, upon information and belicf, that the said con- 
tract was executed and the bonds delivered in pursuance thereof, 
and it further avers that the bonds subsequently purchased and 
held by it were some of the same bonds referred to in said agree- 
ment, and the said Franklin county and its inhabitants thus sol- 
emnly ratified the said bonds and coupons and represented them as 
valid and binding, and that there was no defense or objection to said 

bonds and coupons, and permitted the said bonds to be de- 
124 ~—silivered according to the terms of said contract and to be ne- 

gotiated to this defendant and other bona fide purchasers for 
value and without notice of any defense to or objection against the 
validity of said bonds. Wherefore this defendant prays that as to 
the bonds and coupons held by it complainant’s bill may be dis- 
missed for want of equity, and that the injunction heretofore granied 
may be dissolved so far as the same may be applicable to the bonds 
and coupons held by this defendant and for costs. 

THE GERMAN SAVINGS BANK 
OF DAVENPORT, IOWA, 
By Hl. H. ANDERSON, Cashier. 

G. G. CARSTENS, 

ky. KE. COOK, 

Solicitors for said Defendant German Savings Bank, Ete. 
11—1254 — 
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Subscribed in my presence by the said H. IT. Anderson and by 
him sworn to before me this 3rd day of October, 1551. 
[SEAL. | JACOB STRASSER, 
Notary Public, Scott Co., Lowa. 


Filed this October 27th, A. D. 1851. 
JAMES F. MASON, Clerk. 


Petition of German Savings Bank of Davenport, Iowa, for Removal to 
the U.S. Cur. Court. 


STATE OF ILLINOIs, \ 
Franklin County. | 


In the Cireuit Court. 


Tue County or FRANKLIN, [LLINOIs, 1 
vs. 

Tne Betitevitte & ELporapo RaILroap Company, CHas. A. 
Akin, Clerk of the County of Franklin, Illinois; W. D. Seeber, 
Sheriff and Collector of the County of Franklin, Illinois; 
Thomas Bb. Needles, Auditor of Public Accounts of the State of 
Illinois; J. C. Smith, State Treasurer of the State of Illinois; 
W. Bayard Cutting, James Hill, William H. Nye, James M. 
Warren, the unknown holders of bonds of Franklin county, 
Illinois, and the German Savings Bank of Davenport, lowa 
(a holder of certain of said bonds), Defendants. 


Petition for removal to the circuit court of the United States for the 
southern district of Illinois. 


125 To the said circuit court of Franklin county, Illinois: 


Your petitioner, the German Savings Bank of Davenport, 
Iowa, a corporation organized and existing under the laws of the 
State of Illinois, respectfully shows to this honorable court that the 
matter and amount in dispute in the above-entitled suit exceeds, 
exclusive of costs, the sum or value of $500; that the controversy 
in said cause is between citizens of different States; that the peti- 
tioner was and is a defendant to said suit as one of the unknown 
holders of bonds of Franklin county, and that before the filing of 
this petition is admitted to be heard in said cause, and filed an 
answer therein, and that the petitioner was at and before the time 
of the commencement of this suit and still is a citizen of the State 
of Iowa, and was at and before the time of the commencement of 
said suit and ever since has been and now is a private corporation 
duly organized and existing under the laws of the State of Lowa, 
having its oflice and principal place of business at the city of Daven- 
port, lowa, and that the said plaintiff, The County of Franklin, 
Illinois, was then and still is a citizen of the State of Illinois, being 
a public corporation existing for political purposes; that the defend- 
wut The Belleviile & Eldorado Railroad Company was then and 
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still is a citizen of the State of Illinois and then was and still isa 
corporation duly organized and existing under the laws of the State 
of Illinois, and that the defendant Chas. Akin, clerk of Franklin 
county, Illinois, was then and still is a citizen of the State of 
Illinois, aud that the defendant W. D. Seeber, sheriff and collector 
of Franklin county, Illinois, was then and still is a citizen of 
the State of Illinois, and that the defendant ‘Thos. B. Needles, 
auditor of public accounts of the State of Illinois, was then and 
still is a citizen of the State of Illinois, and that the defendant 
W. Bayard Cutting was then and still isa citizen of the State of 

New York, and that the defendant James Hill was then and 
126 still is a citizen of the State of Illinois, and that the de- 

fendant William H. Nye was then and still is a citizen of 
the State of Illinois, and that the defendant James M. Warren 
was then and stillis a citizen of the State of Colorado; that the 
defendant- named as the unknown holders of bonds of Franklin 
county are unknown to petitioner, excepting that petitioner itself 
was then and still is one of the holders of some of said bonds, and 
it cannot, therefore, state the names or citizenship of other parties 
who are made defendants under the nameof the unknown holders 
of bonds of Franklin county. Your petitioner states that in the 
said suit above menticned there isa controversy which is wholly 
between citizens of different States and which can be fully de- 
termined as between them, to wit, a controversy between said peti- 
tioner and the said plaintiff, The County of Franklin, Illinots; 
that said county of Franklin issued certain bonds that have been 
negotiated to different parties; that petitioner, long before the com- 
mencement of this suit, purchased twenty-seven of the said bonds, 
each of the denomination of one thousand dollars, in’ good faith 
and for a valuabie consideration and without notice of any de- 
fense or objection to the validity of any one or more of said bonds 
before the same came due and before any default in the payment 
of any interest on any one of said bonds; that by its bill in this 
cause the said plaintiff seeks to have this petitioner’s said bonds 
and said coupons declared void and to have them surrendered for 
destruction, and to have the officers and their successors through 
whom said bonds and coupons should be paid enjoined from paying 
any part of the principal or interest of said bonds; that the con- 
troversy between the said plaintiff and petitioner as to the validity 
of petitioner’s bonds and coupons can be wholly determined with- 
out any regard to any of the other parties of said suit, as will more 

fully appear by reference to the pleadings filed in said cause 
127 before the filing of this petition. And your petitioner offers 

herewith a bond, with good and sufficient security, for its 
entering in said cireuit court of the United States, on the first day 
of its next session, a copy of the record in this suit,and for paying 
all costs that may be awarded by said circuit court if said court 
shall hold that this suit was wrongfully or improperly removed 
thereto. Petitioner prays this honorable court to proceed no 
further herein, except to make the order of the removal required 
by law and to accept said surety and bond and to cause the record 


84 COUNTY OF FRANKLIN, IN THE STATE OF ILLINOIS, VS. 


herein to be removed into said circuit court of the United States 
in and for the said southern district of Illinois. 
THE GERMAN SAVINGS BANK OF 
DAVENPORT, LOWA, 
By H. H. ANDERSON, Cashier. 


G. G. CARSTENS, 
kK. kk. COOK, 
Solicitors for Said Bank. 


STATE OF Iowa, 
County of Scott. 


I, H. H. Anderson, being duly sworn, do say that [am the cashier 
of the German Savings Bank of Davenport, lowa, petitioner in the 
above-entitled suit; that Lhave read the foregoing petition and 
know the contents thereof, and that the statements and allegations 
therein contained are true, as I verilv believe. 

H. H. ANDERSON. 


Subseribed by the said H. H. Anderson in my presence and by 
him sworn to before me this 5rd day of October, 1881. 
JACOB STRASSER, 
[SEAL. ] Notary Public for Scott County, Lowa. 


Filed this October 27th, A. D. 1881]. 
JAMES F. MASON, Clerk. 


Bond for Removal of Cause to U. S. Circuit Court. 


Know all men by these presents, that the German Savings Bank 
of Davenport, a corporation duly organized and existing under the 
laws of the State of Iowa, as principal, and Philetnon L. Mitchell 
and Philander L. Cable of the county of Rock Island, and State of 
Illinoisas surety are held and firmly bond unto the county of 

Franklin in the State of Illinois penal sum of one thou- 
128 sand dollars; the payment whereof, well and truly to be 
made unto the said county of Franklin in the State of Illinois 
and assigns we bind ourselves, our successors, heirs, representatives 
and assigns jointly and severally firmly by these presents; yet upon 
the following conditions: The said corporation, the German Savings 
Bank of Davenport, Iowa, having petitioned the circuit court of 
Franklin county Siate of Illinois, for the removal of a certain cause 
therein pending, wherein The County of Franklin is plaintiffand The 
selleville & Eldorado Railroad Company and others, including the 
German Savings Bank of Davenport, Iowa, are defendants, to the 
circuit court of the United States in and for the southern district of 
Illinois: Now ?f the petitioners, the German Savings Bank of Dav- 
enport, Iowa, shall enter in the said circuit court of the United 
States on the first day of its next session a copy of the record in said 
suit, and shali well and truely pay all costs that may be awarded by 
suid circuit court of the United States if said court shall hold tha 
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said suit was wrongfully or improperly removed thereto, then this 
obligation to be void; otherwise in full foree and virtue. 

In witness whereof the said corporation, The German Savings 
Bank of Davenport, lowa, has caused this bond to be signed by its 
cashier, and its corporate seal to be by him hereunto aflixed ; and the 
said sureties hereunto place their hands and seals this 10th day of 
October, 1881. The German Savings Bank signing this bond by its 
cashier and hereunto affixing its seal, at Davenport, lowa, and the 
said sureties signing this bond at Rock Island. 

(The German Savings Bank of Davenport, Lowa. | 
THE GERMAN SAVINGS BANK OF 
DAVENPORT, IOWA, 
By H. H. ANDERSON, Cash. 
P. L. MITCHELL. [SEAL. | 
P. L. CABLE. | SEAL. ! 


STATE OF ILLINOIS, t 
County of Rock Island. 


Philemon L. Mitchell and Philander L. Cable, of said county, 
sureties named in the foregoing bonds, being duly —, each for 
129 himself deposeth and says that he is a resident of Rock 
Island county, in the State of Illinois, and a property-holder 
therein; that he is worth the sum of more than one thousand dol- 
lars over and above all his debts and liabilities and exclusive of 
property by law exempt from execution, and that he has property 
in the State of [Illinois liable to execution of the value of more than 
one thousand dollars. 
P. L. MITCHELL. 
P. L. CABLE. 


Subscribed in my presence by the said Philemon L. Mitchell and 
Philander LL. Cable and by them sworn to before me this 10th day 
of October, A. D. 1881. 

J. M. BUFORD, [sear.] 
Notary Public. 


STATE OF ILLINOTs, \ 
Rock Island County. | 


I, Richard A. Donaldson, clerk of the county court in and for the 
county and State aforesaid, do hereby certify that Philemon L, 
Mitchell and Philander L. Cable, sureties named in the annexed bond, 
are each personally known to me to be residents of the county of 
Rock Island and State of Illinois; and I further certify that they are 
ach worth more than the sum of one thousand dollars over aid 
above all their debts and liabilities and exclusive of property by law 
exempt from execution, and that they each have property in the 
State of Illinois liable to execution of the value of more than one 
thousand dollars. In witness whereof [ have hereunto affixed my 
hand and official seal this 10th day of October, A. D. 1SS1. 

RICHARD A. DONALDSON, Clerk. [SEAL. | 
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Filed this October 27th, 1882. 
JAMES F. MASON, Clerk. 


Subpwna. 


STATE OF ILLINOTs, 
Franklin County. § 


The people of the State of Iilinois to the sheriff of Franklin county, 


Greeting : 


We command — tosummons John Williams to be and ap- 

130 pear before the circuit court of said county forthwith ata term 

thereof now being held in Benton, in said county, and the 

truth to speak in behalf of the county of Franklin in a cause now pend- 

ing in said court, wherein The County of Franklin is plaintiffand the 

B. & E.R. R. Com. et al. defendants ; and have vou then and there this 

writ, with a return thereon showing in what manner you have ex- 
ecuted the same. 

Witness James I. Mason, clerk of said court, and the seal thereof, 
at his office, in Benton, in said Franklin county, this 27th day of 
October, A. D. 1881. [SEAL. ] 

JAMES F. MASON, Clerk. 


STATE OF ILLINOIS, } 
County of Franklin. § 
October 277n, 18S]. 
I have duly served the within by reading the same to the within- 
named John William, as I am therein commanded. 
W. R. JONES, Sheriff, 
by Rh. M. HARRISON. 


Filed in the circuit court this 28th day of October, 1881. 
J. FP. MASON, Cir. Clerk. 


Petition for a Change of Venue. 


STATE OF ILLINOTIs, 
Franklin County. § 


Of the October Term of the Franklin County Circuit Court, A. D. 
18S]. 


Tne Country or FRANKLIN 
'S. Chancery. 
ry Me 1 
Poe BeELtLevILLeE & ELporapo RAILRroap Company e al. 


To the Honorable D. M. Browning, presiding judge at said court : 

The petitioners, Jolin M. Darr and John W. Williams, most. re- 
spectfully represents unto your honor that they are members of the 
county board of the said county of Franklin aforesaid. Your pe- 
titioners further represents unto your honor that they are informed 
and verily believe that your honor Jas been counseled for parties 
in regard to the matters in controversy in this suit; that your pe- 
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titioners fear that your honor, on account of your former connection 

with the matter in controversy, has some prejudice against 
181 thecomplainant in this case which will prevent an impartial 

trial ofthis cause. Your petitioners further represent untoo 
your honor that the facts on which this petition is based did not 
come to the knowledge of your petitioners so as to justify them in 
making this petition until after the commencement of the present 
term of this court. Your petitioners therefore prays for a change 
of venue in this cause, pursuant to the statute in such case made 


and provided. 
JOHN M. DARR. 
JOHN W. WILLIAMS. 


STATE OF ILLINOIS, l 
Franklin County. § 


Of the October Term of the Franklin County Cireuit Court, A. D. 


1881. 
THe County OF FRANKLIN 
Us. { CO] 
. . Chancery. 
Tne BELLEVILLE AND ELporavo RaILRoap { ; 
ComPAny et all. J 


John M. Darr and John W. Williams, the petitioners in the above- 
stvled cause, being by me first duly sworn according to law, on their 
vaths state that the foregoing petition is true in substanee and in 
fact; that the application for a change of venue is made with the 
consent of James A. Durham, the other member of said county 


board. 
JOHN W. WILLIAMS. 
JOHN M. DARR. 


Subseribed and sworn to before me this 28th day of October, 


A. D. 1881. 
JAMES F. MAON, Clerk. 


Filed October the 28th, 1881. 
JAMES F. MASON, Clerk. 


Objections to Complainant's Application for a Change of Venue. 
STATE OF ILLINOTs, 
Franklin County. | 
October Term of Franklin County Cireuit Court, 1881. 


Tue County or FRANKLIN 
vs, Chancery. 
Tar BELLEVILLE & Ecporapo RaAILrRoaD Company ef al. 


Objection to complainant's application for a change of venue 
152 and affidavit in support. 


vow comes The German Savings Bank of Davenport, Towa, one of 


oe 
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the defendants in the above-entitled action, and objects to the appli- 
“ation for change of venue, filed on this 28th day of October, 1881, 
by complainant’s attorney, and protests against the allowance or 
granting of said application for the following reasons, viz: 

Ist. Beeause on the 27th of October, 1881, this defendant filed in 
said cause a petition to remove the same to the circuit court of the 
United States for the southern district of Illinois, and filed a bond 
with said petition for removal, as required by statutes of the United 
States, and that therefore this court has no right to grant a change 
of venue in said action or to proceed any further therein except to 
order the removal of said cause. 

2nd. Because it is not true that the Honorable D. M. Browning, 
presiding judge of said circuit court of Franklin county, Illinois, 
has been counseled for any of the parties to this suit in regard to any 
of the matters in controversy in this suit. 

In support of the second ground of objection herein this defend- 
ant files herewith, and as a part hereof, the affidavit of one of its at- 
torneys, EK. E. Cook. 

3rd. Because the affidavit or petition for a change of venue doves 
not allege prejudice of the said judge, but merely avers argument- 
ively that on account of a supposed former connection of said judge 
with the matter in controversy (which connection, in fact, never ex- 
isted) the petitioners fear that said judge has some prejudice against 
complainant which will prevent an impartial trial of this cause. 

dth. Because any prejudice which said judge might possibly have, 
and which might be supposed to disqualify him for trying said 
cause upon its merits, cannot disqualify him from determining upon 
the question as to defendant’s right of removal to said circuit court 

of the United States so far as it may be necessary for this 
133 court to determine that question. 
5th. Because, in fact, no interest of the judge in this cause 
is shown, and none, in fact, exist. 

The said defendant, not waiving any of its right to have said 
cause removed as prayed by it to said circuit court of the United 
States, and protesting and objecting that this court has no jurisdic- 
tion to make the order for a change of venue or any other order 
except io remove the said cause, submits these objections and afli- 


davit. 
THE GERMAN SAVINGS BANK OF 
DAVENPORT, IOWA, 
By E. Ek. COOK, 
G. C. CARSTENS, Its Solicitors. 


STATE OF ILLINOIS, 
Franklin County. 


I, I. E. Cook, being duly sworn, do say that I am one of the so- 
licitors for German Savings Bank of Davenport, Iowa, defendant 
making foregoing objections; that it is not true, as I am informed 
and believe, that the Honorable D. M. Browning, presiding judge 
of the Franklin county, [linois, cireuit court, has been counseled for 
any of the parties in regard to the matters in controversy in this 
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suit. I further state that after complainant’s petition for a change 
of venue was filed October 28th, 1881, and on said day I enquired 
of the said judge, Honorable D. M. Browning, if ever he had been 
attorney or counsel for any of the parties herein, and that he in- 
formed me that he had not been, but that he was upon the bench 
as such circuit judge at the time this suit was commenced, and had 
never been counsel for any parties in any matters involving the 
question of the validity of said bonds. I further understood him 
to say that when he was county judge of Franklin county he had 
got up the record in regard to issuing the bonds, and had prepared 
the forms of the bonds, but that he has no interest in the subject- 
matter of this litigation. 
Ik. E. COOK. 


134 Subscribed by the said E. E. Cock in my presence and by 
him sworn to before me this 28th day of October, 1881. 
JAMES F. MASON, Clerk. 


Filed this October 28th, 1881. 
JAMES IF. MASON, Clerk. 


STATE OF ILLINOIs, 
County of Franklin. 


In the Circuit Court, October Term, A. D. 1881. 


THe County oF FRANKLIN ) 
vs. 

THe BELLEVILLE & KELporapo RaILRoAp Company, Citas. A. 
Akin, Clerk of the County Court of Franklin County, Illinois; 
William D. Seeber, Sheriff and Collector of Franklin County, 
Illinois; Thomas B. Needles, Auditor of Public Accounts of the } 
State of Illinois; J. C. Smith, State Treasurer of the State of Illi- 
nois; W. Bayard Cutting, James Hill, Williain H. Nye, James 
M. Warren, the unknown holders of bonds of Franklin county, 
Illinois, and The German Savings Bank of Davenpori, Iowa (a 
holder of certain of said bonds), Defendants. | 


Bill in chancery for injunction, ete. 


TurspDAY, October 25th, A. D. 1881. 


And now, on this day, it being the second day of this term and 
one of the judicial days of this October term of the Franklin county 
circuit court, comes the People’s Savings Bank of Evansville, In- 
diana, as owners of two bonds of Franklin county issued to the Belle- 
ville & Eldorado Railroad Company, of the denomination of $1,000 
each, by Samuel P. Wheeler, its solicitor, and makes its motion that 
this cause be redocketed, and the court, being duly advised, doth 
order that this cause be, and the same is, redocketed. 


And afterwards, to wit, on the same day, comes the People’s Sav- 
ings Bank of Evansville, Indiana, by Samuel P. Wheeler, its solicitor, 
and files its petition to be allowed to defend, as holders and owners 
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of two of the Franklin county bonds, of the denomination of $1,000 
each, issued as aforesaid. 
It is therefore ordered by the court that the said People’s 
135 Savings Bank of Evansville, Indiana, be allowed to become 
defendants as owners of two of the Franklin county bonds 
issued to the Belleville & Eldorado Railroad Company, of the de- 
nomination of $1,000 each; and it is further ordered that the said 
People’s Savings Bank of Evansville, Indiana, defendants as afore- 
said, answer the complainant’s bill herein within sixty days. Tues- 
day, Ist. 


And now, afterwards, to wit, on the same day, comes the People’s 
Savings Bank of Evansville, Indiana, by Samuel P. Wheeler, its 
solicitor, and files its petition and bond petitioning this court for 
transfer of this cause to the United States circuit court at Spring- 
field, Illinois. ‘Tuesday, Ist. | 


THurspDAyY, October 27th, 1881. 


Now, on this —, it being the 4th day of and one of the judicial days 
of this October term as aforesaid, comes the German Savings Bank 
of Daverport, ‘lowa, by E. E. Cook, its solicitor, as owners of 27 
bonds of Franklin county, Illinois, issued to the Belleville & Eldo- 
rado Railroad Company, of the denomination of $1,000 each, and 
makes it- motion on affidavit to be permitted to defend; and the 
court, being fully advised, doth order that the German Savings 
Bank of Davenport, Iowa, have leave to file answer to complainant’s 
bill herein. 


And now, afterwards, to wit, on the same day, again comes the 
German Savings Bank of Davenport, Iowa, by E. E. Cook, its solic- 
itor, and files its answer tocomplainant’s bill herein. 

Tuesday, lst—And now, on this day, again comes the German 
Savings Bank of Davenport, lowa, — presents and files its petition 
and bond under the statute for removal of this cause to the United 
States circuit court at Springfield, Ilinois. 

Thursday, 1st. 


FripAyY, October 28th, 1881. 


Now, on this day, it being the 5th day of and one of the judicial 

days of this October term as aforesaid, comes the complainant, by 

Thomas J. Layman, one of its solicitors, and makes its motion 

136 = and files its petition for a change of venue from Hon. D. M. 
Browning, presiding judge of this court of this term. 


Now, afterwards, to wit, on the same day, again comes the German 
Savings Bank of Davenport, Iowa, by E. E. Cook, its solicitor, and 
files its objection to complainant’s petition for change of venue: and 
the court, being fully advised, doth refuse to pass upon the petition 
of the German Savings Bank of. Davenport, Iowa, for removal of 
this cause to the United States circuit court at Springfield, Illinois, 
filed herein on account of the motion and petition of complainants 
for v<hange of venue — files herein ; and the court doth order that the 
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venue of this cause be, and the same is hereby, changed from Hon. 
D. M. Browning, judge. Friday, 1st. 


STATE OF ILLINOIs, 
Franklin County. 


I, James I’. Mason, clerk of the circuit court of Franklin county, 
in the State aforesaid, and keeper of the records and files of said 
court, do hereby certify the above and foregoing to be a true, perfect, 
and complete copy of the records and files in a certain cause now 
pending in said court, on the chancery side thereof, wherein The 
Jounty of Franklin is complainant and The Belleville & Eldorado 
Railroad Company and others are defendants, as the same appears 
from the records and files of said court now in my office remaining. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said county, at Benton, this 15th day of November, A. D. 
1881. 

[L. s.] JAMES F. MASON, Cir. Clerk. 


In the Circuit Court of the United States, Southern District of Ili- 
nois, January Term, A. D.1882. In Equity. 


Tue County oF FRANKLIN 
v8. 
Tue BeLtLtevitte & Ex_porapo Raitroap Company, THe Ger- 
MAN Savincs BANK or DAVENPpoRT, Iowa, and Others. 


Now comes The German Savings Bank of Davenport, Iowa, 
137 ~=— one of the the defendants aforesaid,and enters and files herein a 
copy of the record in said suit, as required by law and in ac- 
cordance with the conditions of its bond filed with its petition for 
removal. 
Dec. 16th, 1881. 
E. E. COOK, 
G. G. CARSTENS, 
Solicitors for German Savings Bank of Dayenport, Lowa. 


riled, Dee, 2ist, 1$S1. 
J. A. JONES, 
Clerk of the U. S. Circuit Court. 


And afterwards, to wit, on the 2nd day of January, in the year of 
our Lord 1882, came the complainant, by Messrs. William J. Allen 
and ‘Thos, J. Layman, its solicitors, and filed a written motion to 
remand said cause to the circuit court of Franklin county, Illinois ; 
which said motion is in the words and figures following, to wit: 
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Motion of Complainant to Remand Cause to Franklin County Cireuit 
Court. 


In the Cireuit Court of the United States, Southern District of Ili- 
nois, January Term, A. D. 1882. 


Bill in chancery. 


Tne County or FRANKLIN 
Us, 
Tue BELLEVILLE & ELvorRADO RAILROAD Company et al. 


And now comes The County of Franklin, complainant herein, by 
William J. Allen and 'T. J. Layman, its solicitors, and moves the 
court to remand said above-styled cause to the circuit court of Frank- 


lin county, Illinois. 
WM. J. ALLEN, 
THOS. J. LAYMAN, 
Sol’s for Compl’t. 


(Indorsed:) Filed January 2nd, 1882. J. A. Jones, clerk. 


‘And afterwards, to wit, on Saturday, the 28th day of January, at 
the January term, in the year last aforesaid, the following proceed- 
ings were had in said court in said cause and entered of record, to 
wit: 


Order Overruling Motion to Remand Cause to State Court. 


THe County or FRANKLIN 
Us. 
THe BELLEVILLE & Exporapo RatLroap Com- { 
PANY et al. 


-In Chancery. 


138 And now, on this 28th day of January, 1882, come the 

parties, by their counsel, and submit to the court the com- 
plainant’s motion to remand this cause to the State court; and the 
court, having heard their allegations and being sufliciently advised 
in the premises, doth overrule said motion. 


And afterwards, to wit, on Wednesday, the 29th day of March, 
in the term and year last aforesaid, the following proceedings were 
had in said court in said cause and entered of record, to wit: 


Order Setting Cause before Full Bench. 


COUNTY OF FRANKLIN 
Vs, In Chancery. 
D ao — . a ' , 
BELLEVILLE & E_porAvo RaILRroAp Company ef al. 


By consent of parties, by their. solicitors, this cause is set for 
hearing before full bench. 


i ae ban Sh se a ey gee tage wa ng 
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Neplication to Separate Answer of the German Savings Bank of Daven- 
port, Lowa. 


In the Circuit Court of the United States for the Southern District 
of Illinois, January Term, A. D. 1882. In Chancery. 


Tuer County oF FRANKLIN ) 
vs. 
THe BevLeEvILLeE & E_porapo RAILROAD Cowrany ef al. ( 


The replication of The County of Franklin, complainant, to the 
separate answer fo The German Savings Bank of Davenport, 
lowa, defendant. 


This repliant, saving and reserving unto itself all and all 
manner of advantage of exception to the manifold insufliciencies 
of the said answer, for replication thereunto says that it will aver 
and prove its said bill to be true, certain, and sufficient in the law 
to be answered unto, and that the said answer of the said defendant 
is uncertain, untrue, and insufficient to be replied unto by this re- 
pliant, without this, that any other matter or thing whatsoever in 

the said answer contained material or effectual in law to be 
159 replied unio, confessed and avoided, traversed or denied, is 
true; all of which matters and things this repliant is and 
will be ready and — prove as this honorable court shal! direet, and 
prays as in and by its said bill it has already prayed. 
WILLIAM J. ALLEN, 
THOMAS J. LAYMAN, 
Sol’s for Comp/ainant. 


(Endorsed :) Filed March the 29th, 1882. J. A. Jones. clerk. 


Cause Submitted. 


County OF FRANKLIN 
"s. In Chancery. 
BELLEVILLE & E_poRADO RAILROAD CoMPANy ef al. 


This day came the parties, and by consent this cause is submitted 
on the bill, answers, and proofs. Complainant filed printed brief 
and argument, and leave Is given to the defdndants to file brief and 
argument by first of August next, and leave to complainant to reply 
by September Ist next; and on the day and year last aforesaid 
to wit, on the 17th day of June, A. D. 1882, the following papers, 
were filed in the oftice of the clerk of said court in said cause, to 
wit: “ Petition of George P. Dally to be made party defendant; ” 
“petition of the Park Banking Company to be made party de- 
fendant;” “petition of Janey Miller to be made party defendant ;” 
“answer of the People’s savings bank and others te the original 
bill of complaint in said cauese;” “ the replication to the separate 
answer to the People’s savings bank,” and “stipulations as to de- 
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fendant- being bona fide holders, form of bonds,” ete.; which said 
several papers are respectively in the words and figures following, 
to wit: 


Petition of Park Banking Company to be Made Party Defendant. 


In the Circuit Court of the United States for the Southern District 
of Illinois, June Term, A. D. 1882. In Equity. 


Tue County OF FRANKLIN ) 
140 vs. 
Tue BELLEVILLE & Etporapo RaItroap Company and 
Others. 


To the judge of said court, in chancery sitting: 


Your petitioner, The Park Banking Co. of Roekville, Indiana, 
respectfully shows to your honor that it is a corporation under the 
laws of the State of Indiana, and now is and at the time of the com- 
mencement of this suit was a citizen of the State of Indiana; that 
it now is and at the time of the commencement of this suit was the 
owner and holder of two of the bonds of Franklin county, State of 
Illinois, for the sum of one thousand dollars each, and that the same 
purport to have been issued under and by virtue of an act of the 
General Assembly of the State of Illinois entitled “An act to incor- 
porate the Belleville & Eldorado Railroad Company,” approved 
February 22nd, A. D. 1861, and that the same are numbered re- 
spectively 83 and 85; that petitioner is designated and described in 
said suit as an unknown holder of said bonds; that no jurisdiction 
over the person of your petitioner has ever been required in said 
cause, and that it has continuously since the commencement of this 
suit been a citizen of the State of Indiana aforesaid; that it has 
never been summoned in the aforesaid cause or served with a copy 
of complainant’s bill filed herein or received the notice required to 
be sent by mail or any notice in writing of the decree entered in 
said cause by the circuit court of Franklin county, Illinois, from 
whence this cause was removed. Your petitioner therefore prays to 
be made a party defendant in this cause and to be heard touching 
the subject-matter of said suit, to the end that equity may be done 
petitioner in the premises, «ec. 


PARK BANKING CO., 
By SAMUEL P. WHEELER, Its Sols. 


Unitep Sratres or AMERICA, | 
Southern District of Illinois. { 


Samuel P. Wheeler, being sworn, says he is solicitor for the 
141 = aforesaid petitioner; that the matters and things stated and 
set forth in the foregoing petition are true in substance and 
in fact, as he verily belicves, and further he says nothing. 


SAMUEL P. WHEELER. 


em A a 
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Subscribed and sworn to before me by Samuel P. Wheeler the 


17th day of June, A. D. 1882. 
J. A. JONES, Clerk. 


(Indorsed:) Filed June 17th, 1882. J. A. Jones, clerk 


Answer of People’s Savings Bank, Thomas EF. Garvin, Anthony Reis, 
George P. Dally, Park Banking Company, James Miller to Original! 
Bill. 


In the Cireuit Court of the United States for the Southern District 
of Illinois, of the June Term, A. D. 1882. In Equity. 


THe County oF FRANKLIN 
vs. 
THe BevLevitte & Evporapo Raitroap Company and Others. 
The joint and several answer of The People’s Savings Bank of Evans- 
ville, Indiana; Thomas E. Garvin, Anthony Reiz, George P. Dally, 
The Park Banking Co. of Rockville, Indiana, and Janie Miller, a 
part of the defendants in the aforesaid cause, to the bill of com- 
plaint filed herein. 


These defendants, for answer to the said bill of complaint or to so 
inuch thereof as they are advised it is materoal for them to make 
answer unto, say that thev have examined and read the answer of 
the German Savings Bank of Davenport, Iowa, filed herein, and that 
they hereby adopt and make the said answer their own, excepting 
such part as set out the number of the bonds held and owned by 
said German savings bank, and with respect thereto these defend- 
ants severally answer that the said People’s Savings Bank of Evans- 
ville, Indiana, is the owner and the holder of two of said bonds, 
numbered respectively 16 and 67, purporting to have been ert 
under and by virtue of an act of the General Assembly entitled “ 
act to incorporate the Belleville & Eldorado Railroad Company, ap 
proved February 22nd, 1861; that the said Thomas EF ye n is 

the owner and holder of one of said bonds, numbered 5, , pure 
142 i porting to have been issued ; that the said Anthony Reiz isthe 

owner and holder of one of said bonds, nutabered Sv, pur- 
porting to have been issued under the said act of February 22nd, 
1861; thatthe said Park Banking Co. of Rockville, Indiana, is the 
owner and holder of two of said bonds, numbered respectively So 
and 85, purportign to have been issued under the said aet of Febru. 
ary 22nd, 1861; that the said Janie Miller is the owner and holder 
of two of said bends, numbered respectively 12 and 1S, purporting 
to have been issued under and by virtue of an act of the General 
Assembly of the State of Hlinois entitled “An act to authorize etttes 
and counties to subseribe stock to railroads,” approved November 
6th, 1849, and that the said George P. Dally is the owner of one of 
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said bonds, numbered 11, purporting to have been issued under the 
said act of November 6th, 1849 .These defendants, further answer- 
ing, say that each of them severally purchased the said bonds for 
value and without any notice of any defense thereto long before the 
commencement of this suit, and that they are severally bona fide 
holders thereof within the meaning of the law; and, having fully 
answered, they pray to be hence dismissed, «ce. 

THE PEOPLE’SSAVINGS BANK OF EVANS- 

VILLE, INDIANA, 

THOMAS E. GARVIN, 

ANTHONY REIZ, 

GEORGE P. DALLY, 

JANIE MILLER, anp 

PARK BANKING CO. OF ROCKVILLE, IND., 

By SAMUEL P. WHEELER, Their Solicitor. 


Unirep STATES OF AMERICA, 
Southern District of Illinois. 


Samuel P. Wheeler, being sworn, says he issolicitor for the afore- 
said defendants; that the matters and things set forth in the 
143 foregoing answer are true in substance and in fact as he verily 


believes. 
SAMUEL P. WHEELER. 


Subscribed and sworn to before me this 17th day of June, 1882. 
J. A. JONES, Clerk. 


(Indorsed :) Filed June the 17th, 1882. J. A. Jones, clerk. Stip- 
ulation as to bona fide holders and as to forms of bonds in the circuit 
court of the United States, southern district of Illinois, June term, 
1882. In equity. 


Tne County oF FRANKLIN 
vs. 
Tur DBeL.EvILLE & EtporApo RaiLtroap Company and Others. 

It is stipulated aud agreed between the parties for the purposes 
of this trial as follows: 


Ist. That each defendant was and is at the commencement of this 
suit the bona fide holder of the bonds as set up and specified in their 
respective answers ; that they purchased the same for value without 
any notice of defense. 


2nd. That of the bonds involved in this case are two classes; that 
the copy hereto attached, marked “A,” is a correct — of all of the 
one class and the copy hereto attached, marked “ b,” is a correct 
copy of all of the other class excepting the numbers in both cases; 
that the same ought to be considered by the court as evidence with 
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like effect as though all the original bonds were introduced in evi- 
dence. 
June 17th, 1882. 
WILLIAM J. ALLEN & 
THOMAS J. LAYMAN, 
Solicitors for Complainant. 
K. E. COOK & G. G. CARSTENS, 
Solicitors for the German Savings Bank of Davenport, lowa. 
CRATTY BROS. & ULRICH, 
Solicitors for Rothschild Bros., John Graham, 
John W. Steele, and Sarah Bruyn. 
SAMUEL P. WHEELER, 
Solicitor for People’s Savings Bank and Others. 


>»? 


Exuipir “ B. 


144 Unitrep STATES OF AMERICA, 
State of Illinois, Franklin County. 


Exuipit “B” to SrreuLarion. 
(Form of Bond.) 
No. —. Eight per cent railroad bond. 


Know all men by these presents, that the county of Franklin in 
the State of Illinois, acknowledges itself to be indebted to the Belle- 
ville & Eldorado Railroad Company or bearer in the sum of one 
thousand dollars which sum the said county for value received 
promises to pay said company or bearer in the city and State of 
New York twenty vears after date (payable at any time after five 
years and before this bond becomes due, at the option of said county 
of Franklin), with interest thereon from and after the 15th day of 
November A. D. 1877, at the rate of 8 % per annum, pavabie semi- 
annually on the first days of January and July of each year on the 
presentation and surrender at the place in the said city of New 
York where the treasurer of the State of Illinois pays the interest 
and debt of said State of the coupons hereto attached as they sev- 
erally become due. This bond is one of a series of one hundred of 
like tenor for the sum of one thousand dollars each, numbered from 
one to one hundred inclusive, issued under the provisions of an act 
of the General Assembly of the State of Illinois — “An act to incor- 
porate the Belleville & Eldorado Railroad Company,” approved 
February 22nd, 1861, authorizing subscription to the cay ital stock 
of said railroad, and in accordance with the majority of votes casts 
at an election held in said county on the 1Jth day of September A. 
D. 1869, in conformity with the provisions of said act. 

In testimony whereof the said county of Franklin has executed 
this bond, by the chairman of the board of supervisors, under the 
order of the board of supervisors of said county signing his name 
hereto and by the clerk of said board under the order thereof at- 
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testing the same and affixing hereto the seal of said county. 
145 This done, at the office of the clerk of said board, this 18th 
dav of November, A. D. 1877. 
JOHN J. ST. CLAIR, 
Chairman of the Board of Supervisors 
of Franklin County, Illinois. 
[SEAL. | EVANS FITZGERRELL, 
Clerk of the Board of Supervisors, Franklin County, Illinois. 


AupbIror’s OFFICE, [LLINOIs, 
SPRINGFIELD, November 3rd, 1879. 

I, Thomas B. Needles, auditor of public accounts of the State of 
Illinois, do hereby certify that the within bond has been registered 
in this office this day pursuant to the provisions of an “Act entitled 
An act to fund and provide for paying the railroads debts of coun- 
ties, township-, cities, and towns,” in force April 16th, 1869. 

In testimony whereof I hereunto subscribe my name and affix 
the seal of my oflice, at Springfield, the day and year first above 
written. 

T. B. NEEDLES, 
Auditor of Public Accounts. 
(Indorsed :) Filed June 17th, A. D. 1882. J. A. Jones, clerk. 


Depositions G. G. Carstens and H. H. Andresen on Behalf of the Ger- 
man Savings Bank of Davenport, lowa. 


In the Circuit Court of the United States for the Southern District 
of Illinois. 


THE County oF FRANKLIN, ILLINOIS, 
US. 
THE BELLEVILLE & ELporapo Ratiroap Company et al. 
Stipulations for taking depositions. 

It is hereby agreed between the solicitors for the complainant and 
the solicitors for the German Savings Bank, one of the parties de- 
fendant in the’above-entitled action, that the deposition- of H. H. 
Andreson, C. G. Carstens, and other officers or directors of the said 
German Savings Bank may be taken upon oral interrogatories, at 
the city of Davenport, Iowa, on the 20th day of April, 1882, before 
Geo. I. Osborn, a notary public in and for said county, at his office, 

in said city, being at number 218 Main St., commencing at 
146 the hour of ten o’clock a. m. and continuing from day to day 

until the taking of said deposition is finished. Notice of the 
taking of said depositions is waived, and it is expressly understood 
and agreed that they may be used upon the trial of said cause the 
same as if regularly taken according to the rule of practice govern- 
ing the taken of depositions in cases pending in the said court. 

Dated this 15th day of April, 1882. 

WILLIAM J. ALLEN & THOMAS J. LAYMAN, 
, Solicitors for Compl’t. 
COOK & DODGE, 
Sol’s for the German Savings Bank.of Davenport, Iowa. 
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Depositions of witnesses produced, sworn, and examined in pursu- “< 
ance of the annexed stipulation in a certain action pending in the 
circuit court ofthe United States for the southern district of Ili- 
nois, Wherein The County of Franklin, Hlinois, is plaintiff and The 
Belleville & Eldorado Railroad Company, The German Savings 
Bank of Davenport, Iowa, and others are defendants, at my office, 
in the city of Davenport, Iowa, beginning on the 20th day of 
April and continuing until the 22nd day of April, as in the an- 
nexed stipulation it is agreed may be done, said depositions being 
taken on behalf of the said defendant, The German Savings Bank 
of Davenport, Iowa. 


Deposition of G. G. Carstens. 


G. G. Carstens, being duly sworn, on direct examination on be- 

half of the said defendant testified as follows : 
By E. E. Cook : 

Int. 1. State your name, age, residence, and occupation. 

Ans. G. G. Carstens ; fifty years old; reside in Davenport, lowa, 
and am an attorney-at-law. I am in the special employment of the 
German Savings Bank of Davenport, Iowa. 

Int. 2. State particularly what official connection, if any, vou have 
with the said German Savings Bank of Davenport, Lowa, one of the 
parties defendant to the suit of Franklin County, Illinois, vs. The 

Belleville & Eldorado Railroad Company ef al., now pending 
147. ~—s in the United States circuit court for the southern division of 
Illinois, and how long you have held such official position. 

Aus. Lam the special attorney of the German Savings Bank of 
Davenport, [owa, and have — such attorney charge of all the legal 
business of the said bank and any other business submitted to me, 
I went into the employment of the bank January first, ISSO, and 
am a salaried oflicer of said bank. 

Int. 3. State whether or not in your capacity as special attorney 
for the said bank yeu had anything to do with passing upon and 
deciding questions of investments to be made by said bank, and, if 
so, What have been your duties in that respect since the time you 
became connected with the said bank in January, 1550. 

Ans. Whenever there are any legal questions connected with the 
investments of the bank those matters are first submitted to pass my 
judgment upon the legality of the securities offered, and in all such 
causes it is my duties to investigate and examine all such proceed- 
ings, title, or other matters affecting the legality of such matter. 

Int. 4. Please state the name of the president and cashier of the 
said German Savings Bank of Davenport, lowa, during tbe year 
1SS0. 

Ans. H. Lischer was president and H. H. Andresen was cashier 
of said bank during 1880. 

Int. 5. State whether or not you were called upon as a special 
attorney of said bank during the year of 1580 to confer with the 
officers of the bank about a proposed or contemplated investment 
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in certain bonds issued by the county of Franklin, [linois ; and if 
you state that you were so called upon you will state fully the time 
when you were first so consulted in reference to said bonds, and then 
state fully and particularly all that you did with reference to ascer- 
taining about the validity of said bonds, and if you had any cor- 

respondence with any parties in reference thereto, or if the 
148 bank had such correspondence with any parties in reference 

thereto, or if the bank had such correspondence that was 
conducted by you or came under your observation with the respect 
to said matters, you will please produce al! original letters or tele- 
grams received by you or the said bank in relation thereto and all 
copies of letters or telegrams by you or the said bank written in re- 
lation thereto and hand the same to the notary taking your depo- 
sition that he make copies of the same and attach them to your 
deposition, properly designated as exhibits hereto; and if the said 
bank purchased any bonds issued by the said county of Franklin, 
Illinois, you will state, so far as you have knowledge, just what 
bonds were bought, of whom they were purchased, what was paid 
for them by the said bank, and generally state all that you know in 
regard to the transaction of purchasing said Franklin county bonds 
by the said German Savings Bank of Davenport, Iowa. 

Ans. In the latter part of March of the first of April, 1880, I was 
requested by the cashier of the bank te investigate the legality of 
Franklin county, Illinois, bonds, issued in favor of the Belleville & 
Eldorado Railroad Company by the said Franklin county, as some 
of the same had been offered for sale to the bank by Mr. Julius 
Scutt, a loan agent and broker of Davenport. Mr. Scutt, upon the 
request of the cashier of the bank, submitted to me a certain lot of 
papers bearing upon this question of the legal issue of said bonds, 
which papers I examined and passed upon and which I herewith 
produce and hand to the notary, to wit, a letter from Benson Broth- 
ers, of Davenport, Lowa, attorneys-at-law, dated February 18th, 1880, 
and addressed — Schutt. (See Exhibit i.) An official certificate of 
Chas. A. Akin, clerk of Franklin county, [!linois, over his official 
signature and seal, dated February 26th, 1879, respecting the said 
bonds issued by the said couaty of Franklin, Illin-is, and offered 

for sale to the German Savings Bank of Davenport, Lowa. 
149 = (See Exhibit 2.) A copy of a dispatch sent by Benson Bros. 

on the Srd day of February, 1880, to the county clerk of 
Franklin ‘county, lilinois. (See Exhibie 3.) A dispatch and answer 
to the above from Benson Bros. to said clerk, sent by the “ county 
clerk ” to Benson Bros., dated Feb. 4th, 1880. (See Exhibit 4.) A 
letter from Chas. A. Akin, county clerk of said Franklin county, 
[linois, dated February 5th, 1880, addressed to Benson Bros., Dav- 
enport, Towa. (See exhibit 5.) After I had gone over these papers 
to ascertain more of the particulars about the issue of the said bonds 
and the authority of the county to issue them, I wrote to the “ au- 
ditor of public accounts” of the State of Ilinois, who answered by 
letter stating that he had referred the matter to the secretary of 
state. This was by postal card dated April 7th, 1880, and on ‘the 
same day I received a letter from the secretary of state enclosing to 
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me a certified copy of the aet incorporating the Belleville & Eldo- 
rado Railroad compant, approved February 22nd, ISSO, which law 
I could not find in the general statute- of the State of illinois, and 
for which I had written to the auditor of public accounts. [ hand 
herewith a copy of my said letter to the auditor of public accounts, 
which is taken from my letter-press books, the original postal ecard 
in answer from the auditor of state, and the letter from the seere- 
tary of state enclosing the certified copy of said act. (See Exhibit 
6.) And, further, on the 5th day of April, 1880, over the signature 
of the cashier of the bank, I write to the clerk of Franklin county, 
[llinois, a letter inquiring with reference to said bonds, a copy of 
which letter taken from the letter-press book of the bauk I here- 
with produce, and the cashier of the bank received in reply to said 
letter a communication from said clerk of Franklin county, dated 
April the Sth, 1880, which Talso produce. (See Exlibits 7 and 8.) 
With the other papers referred to above, Mr. Schutt left with 
me one of the said bonds issued November the 13th, 1857, 
which recited that it was issued by virtue of an act to 

incorporate the Belleville & Eldorado Railroad Com- 
150 = pany, approved February 22nd, 1S61. From all the state- 

ments aud thus collected and before me [ reached the con- 
clusion that Franklin county, Illinois, had the proper authority to 
issue the bonds under this special law, some of which was offered 
for sale to the bank, and so reported to the cashier and board of 
directors of the German Savings Bank of Davenport, lowa. On the 
12th day of April, Julius Selhutt brought into the bank a lot of said 
bonds, and upon the request of the cashier of said bank I attended 
personally to the transaction of the business of buying and paying 
for said bonds. “Mr. Schutt handed to me & bonds of said Franklin 
county, Illinois, issued by virtue of the aforesaid special law, to wit, 
numbers 11, 12, 14. 35, 54, 35, 47, 56, and 57, which were bought by 
me for the bank at 99 cents on the dollar and acerued interest. The 
receipt was prepared by me, signed by Julius Schutt, the bonds de- 
livered, and the money paid therefor. I herewith produce said 
receipt. (See Exhibit 9.) On the next day Julius Schutt offered for 
sale four (4) other bonds, to wit, numbers 15,18, 45, anc 46, each for 
$1,000.00, issued as recited therein by virtue of an act to authorize 
cities and counties to subseribe stock to railroad, approved Novem- 
ber 6th, 1849. After examination of the law referred to, | reported 
to the cashier that in my opinion the same were legally issued and 
under the proper authority, whereupon the said cashier directed me 
to transact the business of purchasing the said bonds from Mr. 
Schutt as had been done the day before. I again J prepared a re- 
ceipt, which was signed by Mr. Seliutt, and whieh [ herewith pro- 
duce. (See Exhibit 10.) Next, on the 15th day of May, 1880, Mr. Julius 
Schutt offered for sale to the bank five (5) more bonds, bearing num- 
bers 39, 40, 41, 42, and 45, issued by the said Franklin county, Ili- 
nois, by virtue of the general law last above mentioned, and upon 
direction of the cashier I bought said bonds on the same terms as 

before, to wit, 99 cents on the dollar and accrued interest. A 
151 receipt therefor was prepared by me, signed by the said Julius 
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. Schutt, and the same is herewith produced. (See Exhibit 11.) 
On the 20th day of May, 1880, the said Julius Schutt offered for sale 
five other bonds, each for the sum of one thousand dollars, issued by 
the said county of Franklin, [linois, in aid of the Belleville & EI- 
dorado Railroad Company, by virtue of an act entitled “An act to 
incorporate the Beileville & Eldorado Railroad Company,” approved 
February 23rd, 1861, these bonds bearing numbers as tollows, to 
wit, 58, 59, 60, 62, and 66. In the same manner as before the trans- 
action was referred to me. | bought the said bonds for the German 
Savings bank at 99 and one-fourth cents on the dollar, paid the 
money therefore to said Julius Schutt, prepared a receipt, which he 
signed, and which I herewith produce. (See Exhibit 12.) On the 
11th of June, 1880, one bond numbered 77, issued by the said county 
of Franklin, Illinois, in favor of the Belleville & Eldorado Railroad 
Company, by virtue of the said special law above mentioned and 
as recited in said bond, was offered for sale by the said Julius Schutt 
at the said bank and bought bv it at 99 and one-fourth cents with 
accrued interest. The business was transacted by me under direc- 
tion of the cashier of said bank, a receipt was prepared by me, signed 
by the said Julius Schutt, and the same is herewith produced. (See 
Exhibit 13.) And finally,on the 24th day of June, 18580, three other 
bonds of the same issue under the special law, to wit, numbers 30, 
39, and 63, were offered for sale by said Julius Schutt to said bank 
and bought at 99 and one-fourth cents on the dollar with accrued 
interest thereon. The whole transaction was referred to me vy said 
‘ashier. I received the said bonds, paid the money therefor to 
Julius Schutt, prepared receipt, which was signed by Schutt, and 
which I herewith produce. (See Exhibit 14.) In all these trans- 
actions, so far as my recollection goes, the money was received by 

me from the teller of the bank upon instructions from the 
152 cashier, and by me paid over to Mr. Julius Scliutt, after he 

had signed a receipt therefor and delivered the bonds to me. 
I herewith hand to the notary the decuments, letters, &e., above re- 
ferred to by me, of which he may make copies to attach to my depo- 
sition as exhibits. 

Int. 6. You may state whether or not there was any past, due, or 
unpaid interest upon any of the said bonds described in your last 
proceeding answer at the time when the bank purchased the same, so 
far as you know and from information which vou have; state 
whether or not you suspected there were any past, due, and unpaid 
interest on said bonds. 

Ans. Not any, and as far as I knew, and I had it from the letters 
of Chas. A. Akin, the county clerk of Franklin county, Illinois, 
dated April Sth, 1880, and above referred to, the interest bad all 
been paid theretofor-. 

Int. 7. You may now state what knowledge or suspicion you or, 
so faras you know, the officers of the said German Savings bank 
had, at the time of purchasing any of said bonds which have been 
referred to, that there were any invalidity or any irregularity or ob- 
jection to anv of said bonds. 

Ans. | had none, and my report to the cashier and board of 
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directors of the said bank was based upon the firm opinion that the 
ralidity of the bonds were not in question, else I should not have 
reporied in such «a way to them ; and, so far as | have any knowledge 
as tothe other oflicers, of the bank, they had no suspicion or the least 
knowledge of any invalidity, illegality, or irregularity as to the 
issue of said bonds, since the whole matter was referred to me, and 
the officers of the bank, in deciding to buy these bonds, relied upon 
the verbal opinion by me given to them. 
Int. 8. State whether or not any installment or installments of 
interest were paid upon the said bonds after their purehase by the 
said German Savings bank. 
153 Ans. The first installment of interest which fell due after 
the bonds were purchased by the said bank was paid as 
provided in the said bonds. 


The further examination of said witness is herewith adjourned 
until 1] o'clock of April 25th, 1882, at the same place. 


Pursuant to adjournment as above noted, the examination of the 
witness, G. G. CARSTENS, was resumed at my oflice, at said city, at 
the time stated. 


Int. 9. You will now state what knowledge or information, if 
any, you or any of the officers of the German Savings bank had at 
any time before the purchase of the bonds as stated above by you 
that there was or had ever been any litigation about ihe validity of 
those Franklin county bends. 

Ans. None whatever, so far as I was able to ascertain, and I am 
pretty sure that the oflicers of the bank had no knowledge of any 
litigation, sin-e the whole matter as to the legality of the bonds 
were left to me. 

Int. 10. In answer to interrogatory five you have stated what 
bonds were purchased by the German Savings bank and the prices 
paid therefor. You will now please state whether or not the said 
bank has at all times since the said original purchase owned and 
held the said bonds and whether or net it yet owns and holds them. 

Ans. The bank has owned and held the said bonds during all the 
time from their original purchase down to the present, and it now 


owns and holds them. 
G. G. CARSTENS. 


Subseribed by the said G.G. Carstens in my presence and by him 
sworn to before me this 24th day of April, 1852. 
[SEAL. | GEORGE L. OSBORNE, 
Notury Public, Scott County, Lowa. 


Upon the conclusion of the examination of the witness, G. G. 
Carstens, the further examination of wifnesses in this matter 1s ad- 
journed until April 22nd, at 10 o'clock a. m., at the same place. 


14 Pursuant to the adjournment last above mentioned, the ex- 
amination of witnesses was resumed at the time and place 
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stated to begin, viz., at the office of Geo. L. Osborn, in the city of 
Davenport, [a .. at 10 o'clock a. in. of April 22, 1882. 


Deposition of IT. IT. Andresen. 


Hf. HW. ANDResEN, being produced, was duly sworn on behalf of 
the defendant, the said German Savings Bank of Davenport, Iowa, 
and upon direct examination by E. E. Coox, Esq., testified as fol- 
lows 


Int. 1. Please state your name, age, residence, and occupation. 

Ans. II. H. Andresen; age, 56; am a resident of Davenport, 
Towa, and am cashier of the German Savings bank of said city. 

Int. 2. You may state whether or not in the year 1880 and _ pre- 
vious thereto you were cashier of the German Savings Bank of 
Davenport, lowa, and whether or not you now fill such position. 

Ans. In 1880 and_ previous thereto I was cashier of the said bank 
and am now filling such position. 

Int. 3. What connection, if any, did Mr. G. G. Carstens have with 
the bank in 1880, and what connection, if any, has he with it now ? 

Ans. In 1880 he was the attorney of the bank and is now such 
attorney. 

Int. 4. You may state whether or not during the year 1880 you 
and the board of directors of the said bank considered the question 
of making any investment in the bonds of Franklin county, Illinois. 
If so, state fully and particularly all that you did with reference to 
ascertaining about the validity of said bonds; and if you or any one 
of — for the said bank had any correspondeiice with any parties in 
reference to the said bonds you will please refer to the sane, whether 
letters or telegrams or both, and if they are the same as those sub- 
mitted by G. G. Carstens, whose deposition has been taken in this 

matter, and copies of which letters and telegrams are attached 
155 to his said deposition, you will please refer to and examine 

the same and state whether or not you read them during the 
time the validity of said bonds were under consideration, and before 
the purchase of said bonds, and whether or not those letters and 
telegrams were submitted to the board of directors, and you may 
state generally all that was done in relation to the purchase of said 
bonds by the bank, describing the particular bonds that were pur- 
chased. 

Ans. It was, [ think, in February of the year 1880 that certain 
bonds of the county of F ranklin, [linois, were offered to us by Mr. 
Julius Schutt, of this city, and we considered the question whether 
or not to buy them. We came to the conclusion that we would buy 
them at the prices offered, viz., 99 cents, and referred the matter to 
our attorney as to the legality and validity of the bonds. I have 
exainined and read all the letters and documents referred — in the 
deposition of Mr, Carstens, »nd recognize them as the same corre- 
spondence and original documents which were submitted to me, as 
cashier of the said bank, and to the board of directors of the bank 
In 150, before the purchase of said bonds, and upon the strength of 
which and the opinion of our attorney that the bonds were valid 
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we purchased them. Upon the receipt of the verbal report of Mr. 
Carstens, our attorney, that he considered the bonds legally issued, 
we ordered the teller to pay the amounts of the purchase-money 
upon the order of our said attorney and upon the receipts of the 
bonds. Mr. Carstens, as special attorney of the bank, having special 
charge of the matter, attended to the details of the transaction, and 
[, as cashier, and the board of directors relied upon the judgment 
and advise of our said attorney in the matter. We also examined 
the bonds themselves and the recitals therein contained. I have 
read the entire deposition of Mr. G. G. Carstens taken before Geo. 
L. Osborn, as commissioner, on the 20th and 21st day of April, 1882, 

and his answer to direct interrogatory number five pro- 
156 ~=pounded shows fully and — detail the documents which I 

have referred to and the numbers and description of the bonds 
of Franklin county, Illinois, which were purchased by the bank, the 
dates of purchase, the prices paid therefor, and all the particulars 
in reference thereto, and I state that, having carefully read the said 
answer to interrogatory five, | adopt all the statements thereof as a 
part of this my answer to this interrogatory, the same as if I repeated 
the same in detail in this answer. 

Int. 5. You may state whether or not there were any past-due 
and unpaid interest upon any of the said bonds of Franklin county, 
Illinois, purchased by the said German savings bank up to the time 
when the said bank purchased the same, so far as you know; or, from 
information which you had, state whether or not you had any sus- 
picion that there were any past-due and unpaid interest on said 
bonds. 

Ans. We understood at the time that the interest was paid when 
due. There were no past-due and unpaid coupons attached to the 
bonds when we bought them, nor we did we have any suspicion 
there was any past-due and unpaid interest on said bonds. On the 
contrary, | was advised by Chas. A. Akin, the county clerk of said 
Franklin county, that the interest had all been paid prior to the 
time we purchased said bonds. 

Int. 6. You may state what knowledge or suspicion you or any 
of the officers of the bank, so far as you know—of the said German 
savings bank—had at the time of purchasing said bonds that there 
were any invalidity, irregularity, or objection to any of the said 
bonds so purchased by your bank. 

Ans. We had no knowledge of any invalidity, irregularity, or ob- 
jection to the said bonds of Franklin county, Illinois, and if we had 
had any suspicion we never would have purchased them. 

Int. 7. State whether or not any installment or installments 
157 of interest were paid upon the said bonds after their purchase 
by the said German Savings Bank of Davenport, Lowa. 

Ans. The first installment of interest due after the purchase of 
said bonds by the bank was paid when due, as provided in the said 
bonds. 

Int. 8 You may state what,if any, knowledge you or, so far as 
you know, any of the oflicers of the German savings bank had at 
the time or before the time of the purchase of these bonds, as stated 
14—-125 
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by you above, that there was any or had ever been any litigation 
about the validity of these Franklin county, Illinois, bonds. 

Ans. We had no knowledge of any litigation about the validity of 
the Franklin county bonds. 

Int. 9. You will please state whether or not at all time- since the 
purchase of the said bonds by the German savings bank the said 
bank has owned and held the said bonds, and whether it 1s now the 
owner and holder and actual possessor of tie said bonds. 

Ans. The German savings bank has held and owned and does at 
the present time own aid hold the said bonds. They have been in 
actual possession of the bank ever since their purchase, and are now 
in the actual possession of the said bank. 

H. H. ANDRESEN. 


Subscribed by the said H. H. Andresen in my presence and by 
him sworn to before me this 24th day of April, 1882. 
[L. s.] GEO. L. OSBORN, 
Notary Public, Scott Co., Ia. 


STATE OF Iowa, 
County of Scott. 


I, Geo. L. Osborn, notary publicin and for said county, do hereby 
certify that, in pursuance of the stipulation between the attorneys 
to this action hereto attached, I caused to appear before me, at my 
office, in the city of Davenport, Iowa, on the 20th day of April, 
1882,G. G. Carstens and H. H. Andresen, who, being duly sworn, 

their evidence was reduced to writing by me and was duly 
158 read over by the said witnesses and sworn to before me on 

this 24th day of April, 1882. The examination of said wit- 
ness, G. G. Carstens, was commenced on the 20th of April, 1882, but 
was not concluded until the 21st, and the examination of the wit- 
ness, Hi. H. Andresen, was commenced and completed on the 22nd 
day of April, 1882. I further certify that E. E. Cook appeared on be- 
half of the defendant The German Savings Bank, one of the defend- 
ant-,and conducted the examination in behalf of the said defendant, 
but no counsel appeared on behalf of the piaintiff to cross-examine 
said witnesses, the foregoing depositions being taken in a certain 
action pending in the circuit court of the United States for the 
southern division of Illinois, wherein The County of Franklin, I]li- 
nois, is plaintiff, and The Belleville & Eldorado Railroad Company, 
The German Savings Bank of Davenport, Iowa, and others are de- 
fendants, on behalf of the defendant The German Savings Bank of 
Davenport, Iowa. 

[L. s.] GEORGE L. OSBORN, 
Notary Public, Scott County, Iowa. 


Commissioner's fee, $12.00, paid by The German Savings Bank, 
d’f't. 
The following are the exhibits referred to in the deposition of G, 


G. Carstens, sq. 
' GEO. L. OSBOBN, N. P. 


é 
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Exuipir 1. 


Exhilit one to Deposition of G. G. Carstens, 
DAvVENrort, Iowa, 2Np, 18, 1880. 
Julius Schutt, Esq., city. 

Dear Str: You ask us what we know of the Franklin county, 
Illinois, eight per cent. bonds issued to the Belleville & Eldorado 
Railroad Company to pay for stock in said railroad. Ia reply we 
would say that we have owned soine of these bonds and consider 
them a good investment. before buying we looked into the matter 
and were satisfied that the bonds were legally issued and regular in 

every way. They were given for good and valid considera- 
159 = tion. ‘The road is built t-rough the country, is in operation, 

and has issued two hundred thousand dollars in stock to said 
Franklin county. The interest has always been promptly met. 
Under the law the assessment for interest is made by State auditor 
and paid by him. The bonds are registered in the office of the 
auditor of State, as appears on back of bonds. Messrs. Nelson & 
Noel, bankers, St. Louis, bought $40,000 of these bonds, and had the 
proceedings of the county official carefully examined and the entire 
proceedings relative to the issue of the bonds passe] upon by able 
and competent attorneys, who pronounced the bonds regular and 
legal in every way. Messrs. Nelson & Noel are friends of ours, as 
well as business correspondents, and in conversation with our 
Erastus A. Benson, while in St. Louis the other day, gave him the 
facts in the ease substantially as they are briefly given above. The 
bonds have greatly increased in value since the completicn of 
the road, and we consider the bonds a good investment at 102 to 105 
and interest. If this can be of any use to you in negotiating your 
bonds, you are at liberty to use it. 

Yours respectfully, BENSON BROS. 


EXHIbit 2. 
Exhibit 2 to Deposition of G. G. Carstens. 
Benton, Iuw., February 26th, 1879. 

Sirs: I, Chas. A. Akin, clerk of the county court of Franklin 
county, Illinois, do hereby certify concerning certain bonds next 
below described, to wit: 

Issued by Franklin Co., I]. 

Date: Nov. 15, 1877. 

Number: 150. 

Size: $1,000. 

Int. rate: 8%. 

Coupons payable, where: New York. 

Coupons payable, when: July & January. 

jonds mature : Nov. 15th, 1897. 

Reg. with Stateauditor or not: 75 reg., 75 not reg; Ist of cach 
year. 
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160 That said bondsare issued under authority granted by two 
acts of the legislature of Illinois—first, $100,000 under an 
act entitled “An act to incorporate the Belleville & Eldorado Rail- 
road Company,” approved February 22nd, 1861, and $50,000 under 
an act authorizing counties and cities to subscribe stock to roads, ap- 
proved Nov. 6th, 1849—and that at a popular election held in con- 
furmity to the said acts, upon the 11th day of September, 1869, the 
issue of $200,000 worth of said bends to the Belleville & Eldorado 
Railroad Company for the purpose of paving for $200,000 of the 
‘apital stock of said railroad company subscribed by said county 
was ordered by an official return of 1,238 votes in the affirmative 
and 389 votes in the negative. I further certify that the value of 
taxable property as returned for assessment in the year 1878 is 
$1,315,569; that the cash value is about $2,600,000; the value at 
which it is held is about $3,900,000; that the total bonded debt of 
said county, including the bonds issued ($150,000) by virtue of said 
election is $174,000; that the floating debt of said county is small 
und provided for by the levy of 1878; that the population is about 
16,000 sonls. I further certify that the said bonds are duly authen- 
ticated by the signature of the proper officers, and that their issue 
is regular and formal as by law provides. 
[Seal of the County Clerk. ] 
CHAS. A. AKIN, 
County Clerk. 
EXHIBIT 3. 
Exhilit 3 to Deposition to G. G. Carstens. 
Davenport, ZND, 3, 18580. 
To County Clerk Benton, Franklin County, IIL: 
Do you consider the Franklin county railroad bonds legal and 
regular in every respect? Please telegraph at our expense. 
s3ENSON BROS. 
Exuibit 4. 
Lxhibit 4 to Deposition of G. G. Carstens. 
16] Benton, Iuv., eb. 4th, 1880. 
To Benson Bros: 


I regard the Franklin county railroad bonds strietly legal and 
regular — every respect. 


? 
County Clerk. 
IeXHIBIT 5. 
Lahihit 5 to Deposition to G. G. Carstens. 
Benton, Feb. Sth, 1880. 
Benson Bros., Davenport, Lowa. 
Dear Sirs: Yours of the 2nd-3 is at hand, and in reply will say 


an 
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that I regard the issue of railroad aid bonds by Franklin county, 
Illinois, to the Belleville & Eldorado Railroad Company as strictly 
legal and regular. I have carefully scrutinized every act of the 
county authorities of this county relative to the issuance of said 
bonds and find the acts of said authorities to conform in every re- 
spect with the laws of our State and the vote of our people. I base 
my opinion upon the following facts and reasons: Ist. The issue 
of said bonds was authorized by a vote of the majority of the voters 
of the county at an election held for the purpose. 2nd. The order 
of court authorizing said issuance was based upon said vote. 3rd. 
The proposition embodied in said order was kept open by various 
orders of the said court, from time to time, granting extensions of 
the time for beginning and completing said road. 4th. The bonds 
were actually issued in accordance with an order of the board of 
supervisors of said county authorizing said subscription of stock. 
oth. The bonds have all been delivered to the builders of said road 
in good faith, strictly in compliance with the terms of said contract 
entered into by and between the said county of Franklin and said 
railroad company. 6th. The interest on said bonds bave been regu- 
larly paid without process or complaint. I have been at great pains 
to arrive at the above facts, and my charge for same, for which I 
will expect by return mail. 
‘Very respectfully yours, 
CHAS. A. ANIN, 
County Clerk. 
End of Exhibit 5. 


162 Exuipit 6Tn. 
Exhibit 6 to Deposition of G. G. Carstens. 


Davenrort, lowa, April 5th, 1880. 
Auditor of public accounts, Springfield, III. 


DEAR Str: Some bonds issued by Franklin county under provis- 
ions of an act of the General Assembly of the State of Illinois, enti- 
tled “An act to incorporate the Belleville & Eldorado Railroad Com- 
pany,” approved Feb. 22nd, 1861, have been offered for sale to the 
above bank, the special counsel of which Iam. Please have the 
kindness to send me a copy of said act, and I shall remit whatever 
charges there may be by return mail. 

Respectfully vours, G. G. CARSTENS. 


STATE OF ILLINOIS, AUDITOR’s OFFICE, 
SPRINGFIELD, OTH, 7, 1850. 
DeAR Str: Yoursof 5th inst. received. I have referred the same 
to the hon. secretary of state, who is custodian of the laws, and will 
send you certified copy as requested. 


Very respectfully, T. Bb. NEEDLES, Aud. 
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STATE OF ILLINOIS, SECRETARY’S OFFICE, 
SPRINGFIELD, April 7th, 1880. 


G. G. Carstens, Esq., Davenport, lowa. : 
Dear Sir: Enclosed please find certified copy of “An act to incor- | 
porate the Belleville & Eldorado Railroad Company.” ‘The fee for af 

the same 1s $2.50. 
Ve-y truly, GEORGE H. HARLOW, _ 


Sec. of State. 
End of Exhibit 6. 


Exuipir 7. | 


Exhibit 7 to Deposition to G. G. Carstens. 


Davenrort, Jowa, April dth, 1850. 
163 Chas. A. Akin, Esq., Benton, IIL: 

Some bonds of Franklin county issued in aid to the Belle- 
ville & Eldorado Railroad Company on the 15th day of November, 
1877, have been offered us for sale. The bonds are issued under an 
act to incorporate the Belleville & Eldorado Railroad Company, ap- 
proved Feb. 22nd, 1861. We want a certified copy of said act, and 
you would do us a great favor by sending us the same as soon as 
possible. Any charges we will remit directly. Further, could you 
tell.us whether they are salable at your county, and what price used 
to be paid for them? Please answer and oblige, 


Yours truly, H. H. ANDRESEN, Cashier. 


Exuipit 8. 


Exhibit 8 to Deposition of G. G. Carstens. 


Benton, April Sth, 1880. 


Mr. H. H. Andresen, Davenport, Iowa. 


Dear Sir: Your letterof inquiry in reference to bonds of Franklin 
county of date of April 5th is at hand, and in reply will say that the 
bonds of said denomination are considered good capital here, and 
while but few of them have been sold inside of the county they 
have always brought a good price and are now virtually at par 
here. I have investigated the price of them to-day and find them 
held at 98 cents. This—the most reliable information I can obtain 
here. The interest is amply provided for and is being readily paid, 
which has had a tendency to enhance their value. My charges for 
the examination and report I have made to-day is $3, which you 
will please forward as you indicate. 

Yours, «c., CHAS. A. AKIN, 


County Clerk. 
End of Exhibit 8. 
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Exurpit 9. 


164 Exhibit 9 to Deposition of G. G. Carstens. 


Davenport, Lowa, April 12th, 1880. 

Sold this dav to the German Savings Bank of Davenport nine 
bonds of Franklin county, Illinois, issued November 15th, 1877, in 
aid of the Belleville & Eldorado Railroad Company, at $1,000 each, 
to wit, No. 11, 12, 14, 33, 84, 35, 47, 56, and 57; total, $9,000; at 
99%, $8,910; accrued interest at 8%, from January Ist to April 
12th, 1880, $202 (89,112) nine thousand one hundred and twelve 
dollars, the receipt of which I hereby acknewledge. 


JULIUS SCHUTT. 
End of Exhibit 9. 


Exuipir 10. 
Exhibit Ten to Deposition of G. G. Carstens. 


Davenport, lowa, April 13th, 1880. 
Sold to the German savings bank the following Franklin county, 
Illinois, railroad bonds, issued November 15th, 1877, under “An act 
to authorize cities and counties to subscribe stock to railroads,” ap- 
proved November the 6th, 1849, to wit, numbers 15, 18, 45, and 46, 
each for $1,000, amounting to four thousand dollars, at 99 


Wennanesncnsnnutiminnges:. spe $3,960 OO 
Accrued interest, 5%, from January Ist to April 18th, 
STITT oss sencaiehaeiipneeinncniehaiae ieee ial acta 90 65 


$4,050 65 
four thousand and fifty dollars and sixty-five cents, the receipt 
of which I hereby acknowledge. 

JULIUS SCHUTT. 
Exurpir 11. 
Kehibit 11 to Deposition of G. G. Carstens. 


Davenrort, lowa, May 15th, 1880. 
Sold this day to the German Savings Bank of Davenport, lowa, 
bonds of Franklin county, Lllinois, issued November 13th, 1877, in 
aid of the Belleville & Eldorado Railroad Company, at $1,000 each, 
to wit, No. oo, 40, 41, 42, and 48; total for $5,000, 


165 Ob GO .ccncn css cnansnenenioinsesenesminn $4,950 00 
Accrued interest at 8% from January Ist to April 
BGR, BEGD cccces cess anes cues mennenneeneennncenen 150 00 


$5,100 00 


five thousand one hundred dollars, the receipt of which I hereby 
acknowledge. 


JULIUS SCHUTT. 
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Exurpir 12. 
Krhibit 12 to Deposition of G. G. Carstens. 
Davenrort, Iowa, May 20th, 1880. 
Sold this day to the German savings bank the following bonds 
of Franklin county, issued November 13th, 1877, in aid of the 
selleville & Eldorado Railroad Company, to wit, No. 58, 59, 60, and 
62 and 66, five bonds, at one thousand dollars. 


$5,000, at 99 and one-fourth .-..--- .----..--..-------- $4,962 50 
8% interest from January Ist to May 20th, 1SSO0 ----..- 154 50 


$5,117 00 
five thousand one hundred and seventeen dollars, the receipt 
whereof I hereby acknowledge. 

JULIUS SCHUTT. 
Exuinit 13. 
Exhiiit 138 of Deposition to G. G. Carstens. 
Davenrvort, Iowa, June 11th, 1880. 


Sold to the German Savings Bank of Davenport, Lowa, $1,000 
railroad bonds of Franklin county, Illinois, No. 77, at 99 


Ee =8=8=6—h Ct. 
Interest at 8%, January Ist, 1880, to June 11, 1SSO0-2-.- oo OO 


$1,028 05 
which amount was paid to me this day. 
JULIUS SCHUTT. 
Exuipit 14. 


Eehibit 14 to Deposition of G. G. Carstens. 
Davenrvorr, Lowa, June 24th, 1880. 
166 Sold to the German Savings Bank of Davenport, Iowa, 3 
bonds of Franklin county, Illinois, to aid the Belleville & 
Eldorado Railroad Com., for $1,000 each, to wit: 


No. 30, 39, and 63, at 99 & } cents...... ............. $2,977 50 
I IIT asa os sss epunieesinsdidiueslninieeagesintasansinideeas ieeinmesamaliaaines “ 115 30 


“3,092 SO 
three thousand and ninety-two — and eighty cents, the receipt 
whereof I hereby acknowledge. 

JULIUS SCHUTT. 
(Indorsed :) Filed May 4th, 1882. J. A. Jones, clerk. Opened at 
request of S. P. Wheeler, Esq., June 16th, 1882. J. A. Jones, clerk. 
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kinal Decree. 


COUNTY OF FRANKLIN 
US, 

THe Bettevitte & ELporapo RatLtroap Comrany, 
George P. Daily, John Graham, German Savings 
Bank of Davenport, lowa; Anthony Reiz, and >In Chancery. 
George W. Steele, Sarah E. Bruyn, People’s 8 Sav- | 
ings ‘Bank of Evansville, Park Banking Co. of | 
Rockville, Indiana ; Solomon Rothschild , Benja- | 
min Rothschild, snd Thomas £. Garvin. J 


This cause having been submitted to the court at the June term, 
A. D. 1882, on the bill, answers, replications, and cross bills, answers, 
and replications thereto, and proofs, and upon the printed briefs and 
arguments of complainants and defendants, and the court, having 
had the same under advisement, and being now fully advised con- 
cerning the premises and all the matters and things so submitted 
and involved, doth decree, find, and order as follows: As to bond 
number eleven (11), held by George P. Dally, and bonds numbers 
twelve and thirteen, held by Janie Miller, and bond number nine- 

teen (19), held by John Graham, and bonds Nos. fifteen (15) 
167 = and eighteen (18), thirty-nine (59), forty-one (41), forty-two 

(42), forty-three (45), forty-five (45), and forty-six (46), held 
by the German Savings Bank of Davenport, Iowa, for one thousand 
dollars each, and of the series of bonds in complainant’s bill de- 
scribed and purporting on their face to have been issued under the 
provisions of the railroad act of November 6th, 1549, the court doth 
tind that said bonds and the coupons thereto attached were issued 
without authority of law, aud are therefore void, and doth order 
and decree as to such holders of said bonds the injunction hereto- 
fore issued herein be made perpetual, without prejudice, however, 
to the rights of holders of any of said series of bonds purporting 
on their face to have been issued under the said act of 1849, who 
ure not parties to this suit, complainant’s bill as to any of the 
holders of said series of bonds not parties as aforesaid being 
hereby dismissed without prejudice; and as to bond number 
eighty (80), belonging to Anthony Reiz; bond number ninety- 
eight (98), belonging to George W. Steele; bonds numbers ninety- 
six (96) and ninety-seven (97), belonging to Sarah E. Bruyn; 
bonds numbered nwindbered sixteen (16) and sixty-seven (67), belong- 
ing to the People’s Savings Bank of Evansville; bonds Nos. eighty- 
three (83) and eighty-five (85), belonging to the Park Bank Com- 
pany of Rockville, Indiana; bonds. Nos. nine (9), thirteen (15), 
eighteen (18), twenty (20), twenty-one (21), forty-nine (49), fifty (50), 
fifty-one (51), fifty-two ( 52), and fifty-three (53), belonging to Solo- 
mon Rothschild and Benjamin Rothschild, parties doing ; business 
under the name of Rothschild & Bro. ; bond No. five (5), belonging 
to Thomas E. Garvin, and bonds Nos. elev en (11), twelve (12), four- 
teen (14), thirty (80), thirty-three (35), thirty-four (54), thizty-ive 

15—1254 


114. COUNTY OF FRANKLIN, IN THE STATE OF ILLINOIS, Vs. 


(35), thirty-nine (89), forty-seven (47), fifty-six (56), fifty-seven (57), 
fifty-eight (538), fifty-nine (59), sixty (60), sixty-two (62), sixty-three 
(63), sixty-six (66), and seventy-seven (77), belonging to the German 
Savings Bank of Davenport, [owa, purporting on their face to be 
of the series issued under the charter of said Belleville & 
168 Eldorado Railroad Company, approved Feb. 22nd, A. D. 1861, 
the court doth decree in favor of said defendants, the said sev- 
eral respective holders thereof, and that the said several bonds and 
the coupons thereof are valid and legal obligations against the 
county of Franklin; and as to said last-mentioned series of said 
bonds and coupons thereunto attached, as held as aforesaid, the 
court doth decree that the injunction issued in this cause be dis- 
solved and complainant’s bill be dismissed for want of equity. 

And it is further ordered, adjudged, and decreed that the said 
defendants have and recover against the said county of Franklin 
their costs herein, to be taxed, and have process to collect the same ; 
no docket fee to be taxed. 


And afterwards, to wit, on Friday, the 12th day of June, at the 
June term, in the year last aforesaid, came The German Savings 
Bank of Davenport, Iowa, one of the defendants in said cause, by 
Ki. I. Cook, Esq., its solicitor, and filed its petition for an appeal to 
the Supreme Court of the United States and for a transcript of the 
records ; which said petition is in the words and figures following, to 
wit: 


Petition of The German Savings Bank of Davenport, Iowa, for Appeal 
and for a Transcript of Record. 


In the Circuit Court of the United States, Southern District of 
Illinois. 


THe County oF FRANKLIN (IN THE STATE OF ILLINOIS) 


VS. 
THe BeLvevitte & E,porapo RatLroap Company, Tue Ger- { 
MAN Savincs Bank or Davenport, Iowa, et al. ) 


The above-named defendant, The German Savings Bank of Dav- 
enport, .owa, a corporation organized and existing under the laws 
of lowa, conceiving itself to be aggrieved by the final decree entered 
us of the date of July 3rd, 1883, in the above-entitled cause, doth 
hereby appeal therefrom to the Supreme Court of the United States, 
and it prays that this its appeal may be allowed and that a tran- 

; script of the record, proceedings, and evidence in the cause, 
169 duly authenticated, may be sent to the Supreme Court. 

| EK. E. COOK, 
Solicitor for said Defendant, The German 
Savings Bank of Davenport, Iowa. 


(Indorsed :) Filed June 12th, 1885. J. A. Jones, clerk. 
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And thereupon, on the same day, in the terin and year last afore- 
said, the following proceedings were had in said court in said cause 
and entered of record, to wit: 


Order Granting Appeal. 


County OF FRANKLIN 

V8. . 

Tue Betrevirte & Enporapo Raitroap Com- f{ 
PANY et ai. 


In Chancery. 


See 


This day comes The German Savings Bank of Davenport, lowa, 
by E. E. Cook, Esq., it solicitor, and on its motion an appeal to the 
Supreme Court of the United States is allowed on its entering into 
bond to the county of Franklin in the penalty of one thousand 
dollars and conditioned as the law directs; and thereupon, on the 
day and year last aforesaid, the said defendant, The German Savings 
Bank of Davenport, Lowa, filed its bond for appeal in said cause in 
the words and figures following: 


Bond for Appeal. 


Circuit Court of the United States for the Southern District of 
Illinois. 


Know all men by these presents that we, The German Savings 
Bank of Davenport, Iowa, a corporation organized and existing 
under the laws of the State of lowa, and ©. H. Deer and Morris 
Rosenfield, of the county of Rock Island and State of Illinois, are 
held and firmly bound unto the county of Franklin, in the State of 
I}linois, in the sum of one thousand dollars, to be paid to the said 
county of Franklin; to which payment, well and truly to be made, 
we bind ourselyes and each of us, jointly and severally, and our 
and each of our successors, executors, and administrators, firmly by 
these presents. 

Sealed with our seals. Dated this 9th day of June, 1885. 

Whereas the above-named the The German Savings Bank of 

Davenport, Iowa, is about to prosecute an appeal to the 
170 Supreme Court of the United States to reverse the judgment 

and decree rendered ina certain action at the June term, 
1883, by the circuit court of the United States for the southern dis- 
trict of Illinois, in which action The County of Franklin (in the State 
of Illinois) was complainant and The German Savings Bank of 
Davenport, Iowa, and others were defendants, whereby the validity 
of nine certain bonds owned by the said bank and executed by the 
said county of Franklin was denied: 

Now, therefore, the condition of this obligation is such that if the 
above-named The German Savings Bank of Davenport, Lowa, shall 
prosecute its said appeal to effect and answer all costs and damages 
rendered and to be rendered in ease the decree shall be affirmed, or 
if it shall fail to make good ils said appeal, then this obligation shall 
be void ; otherwise to remain in full force and virtue. 
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In witness whereof the said corporation, The German Savings 
Bank of Davenport, Iowa, has caused this instrument to be signed 
by its cashier and its corporate seal annexed, and the said C, H. Deer 
and Morris Rosenfield have signed and sealed this instrument. 

[n.s.] THE GERMAN SAVINGS BANK 
OF DAVENPORT, IOWA, 
iy HT. H. ANDRESEN, J-s Cashier. 
C. H. DEER. SEAL. | 
MORRIS ROSENFIELD. — 


STATE OF [LLINOIs, | 
County of Rock dsland. | 


We, C. H. Deer and Morris Rosenfield, being duly sworn, depose 
and say, each for himself, that he is worth the sum of more than 
twenty-five thousand dollars over and above all his just debts and 


liabilities. 
H. DEER. 
MORRIS ROSENFIELD. 


Subscribed by the said C. H. Deer and Morris Rosenfield in my 
presence and by them severally sworn to before me this 9th day of 
June, 1885. 

[L. s. ] J. S. GILMORE, 
Notary Public, Rock Island Co., Illinois. 


171 STATE OF ILLINOIS, | 
County of Rock Island. { 


I, Richard A. Donaldson, clerk of the county court of Illinois for 
the county of Rock Island, do hereby certify that I personally know 
C. H. Deer and Morris Rosenfield, whose names are subscribed to 
the foregoing bond, and am acquainted with their financial stand- 
ing, and I regard them as amply sufficient for the amount of said 
bond, and were the said bond in any proceeding in this court offered 
to me I should accept and approve the same unqualifiedly. 
Given under my hand and official seal at Rock Island, Illinois, 
this 9th day of June, A. D. L885. 
[L. s.] RICHARD A. DONALDSON, | 
Clerk of the County Court. | 


[ approve the foregoing bend and the sufficiency of the sureties 
thereto. 


S. H. TREAT, 
District Judge. 
(Indorsed :) Filed June the 12th, 1885. J. A. Jones, clerk. 


UNITED STATES OF AMERICA, 
Southern District of Illinois. 


[, John A. Jones, clerk of the circuit court of the United States 
for said district, do hereby certify the foregoing to bea true and 
complete copy of all the papers filed and proceedings thereon had 


emcee A » 
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in a certain cause lately determined in said court, wherein The 
County of Franklin, Illinois, is complainant and The Belleville & 
Eldorado Railroad Company, George P. Dally, John Graham, Ger- 
man Savings Bank of Davenport, Iowa ; Anthony Reiz, George W. 
Steele, Sarah B. Bruyn, People’s Savings Bank of E vansville, Indi- 
ana; Park Banking Company of Rockville, Indiana; Solomon 
Rothschild, Benjamin Rothsehild, and Thomas KE. Garvin were de- 
fendants, as the same now appears from the records and files of said 
court in my office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in the city of Springfield, in said 
district, this 31st day of August, in the year of our Lord 1855, and 
of the Independence of the United States the 110th year. 

1790 The Seal of the Circuit Court of the United — 
} fur the Southern District [linvis. 


JOHN A. JONES, Clerk. 


My fees for making this record (one hundred and three dollars 
and fifty-five cents, $103.55) were paid by E. FE. Cook, Esq., solicitor 
for German Savings Bank of Davenport, Lowa. 

JOHN A. JONES, Clerk. 


In the Circuit Court of the United States, Southern District of 
[linois. 


Tne County OF FRANKLIN, IN THE STATE OF ILtivots, Complainant, | 
v8. 

THe BeLievILLE & E_porApo RAILroaAp Company & THE GERMAN | 
Savings Bank of Davenport, Iowa, et a/., Defendants. 


Unirep STAtes OF AMERICA, 88: 


To The County of Franklin, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the 2nd Monday in October, 1885, pursuant to an appeal allowed to 
and taken by the German Savings Bank of Davenport, Lowa, from 
the decree rendered in the above-entitled cause in the said cireuit 
court of the United States, southern district of Illinois, as of date 
July 3rd, 1883, to show cause, if any there be, why the said decree 
should not be reversed and speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Samuel H. Treat, district judge of the dis- 
trict court of the United States for the southern district of Illinois, 
this 12th day of June, in the year of our Lord 1885. 

S. H. TREAT, 
District Judge. 
STaTE OF ILLINOIs, 
Franklin County, \ 


I, William R. Jones (sheriff of Franklin county, Ilinois), being 
duly sworn, do say upon my oath that on the 14th day of July, 
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1885, in the said county of Franklin, in the State of Tlinois, I 

served the attached citation upon Thomas J. Layman, the solicitor 

for the said County of Franklin, complainant, by reading the same 
to him and by delivering to him a true copy thereof. 


173 WILLIAM R. JONES, Sheriff. 


Subscribed by the said William R. Jones in my presence and by 
him sworn to before me this 14th day of July, 1885. 


[Seal Cireuit Court, Franklin County, Ilinois. ] 


WILLIAM F. SPILLER, Cir. Clerk. 


(Endorsed :) U. 8S. cireuit court, southern district Illinois. The 
County of Franklin vs. The Belleville & Eldorado Railroad Com- 
pany etal. Citation on appeal of German savings bank. Sheriff's 
fee, $2, paid by E. E. Cook. 

Endorsed on cover: S. Illinois C.C. U.S. No. 977. The German 
Savings Bank of Davenport, Iowa, appellant, vs. The County of 
Franklin, Ill. Filed September 24th, 1885. Mandate from Su- 
preme Court of United States of America. 


Unitrep STATES OF AMERICA, 88: 


The President of United States of America to the honorable 
judges of the circuit court of the United States for the southern 
district of Illinois: 

seofre you or some of you, in a cause between The County 

[r.s.] of Franklin, in the State of Illinois, complainant, and The 

selleville & Eldorado Railroad Company, George P. Dally, 

John Graham, The German Savings Bank, Davenport, lowa, An- 

thony Reiz, George W. Steele, Sarah E. Bruyn, The People’s Sav- 

ings Bank of Evansville, Indiana, The Park Banking Company of 

Rockville, Indiana, Solomon Rothschild, and Thomas IE. Garvin, 

defendants, wherein the decree of the said circuit court entered 

in said cause on the 3rd day of July, A. D. £885, is in th- follow- 
ing words, viz: “ This cause having been submitted at the June 
term, A. D. ZS82, on the bill, answers, and replications and cross- 
bills, answers, and replications thereto, and proofs, and upon the 
printed brief and arguments of complainants and defendants, 
and the court, having had the same under advisement and being 

now fully advised concerning the premises and of all the 

174 = matters and things so submitted and involved, doth decree, 

find, and order as follows: As to bond No. eleven (11), held 

by George P. Dally, and bonds Nos. twelve (12) and thirteen (15), 

held by Janie Miller, and bond No. nineteen (19), held by Jolin Gra- 

ham,and bonds Nos. fifteen (15), eighteen (18), thirty-nine (59), forty 

(10), forty-one (41), foriy-two(42), forty-three (43), forty-five (45), and 

forty-six (46), held by the German Savings Bank of Davenport, 

lowa, for one thousand dollars each, and of the series of bonds in 
complainant’s bill described and purporting on their face to have 
been issued under the provisions of the railroad act of November 
bth, 1849, the court doth find that said bonds and the coupons 
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thereto attached were issued without authority of law, and are there- 
fore void, and doth order and decree as to such holders of said 
bonds the injunction heretofore issued herein be made perpetual, 
without prejudice, however, to the rights of holders of any of said 
series of bonds purporting on their face to have been issued under 
the said act of 1849, who are not parties to this suit, complainant’s 
bill, as to any of. the holders of said series of bonds not parties as 
aforesaid, being hereby dismissed without prejudice; and as to bond 
No. eighty (80), belonging to Anthony Reiz; bond No. ninety-eight 
(98), belonging to George W. Steele; bonds Nos. ninety-stx (96) and 
ninety-seven (97), belonging to Sarah E. Bruyn; bonds Nos. sixteen 
(16) and sixty-seven (67), belonging to the People’s Savings Bank of 
Evansville; bonds Nos. eighty-three (83) and eighty-five (Sd), be- 
longing to the Park Banking Company of Rockville, Indiana ; 
bonds Nos. nine (9), thirteen (15), eighteen (18), twenty (20), twenty- 
one (21), forty-nine (49), fifty (50), fifty-one (51), fifty-two (52), and 
fifty-three (53), belonging to Solomon Rothschild and Benjamin 
Rothschild, parties doing business under the name of Rothschild 
and Bros.; bond No. five (5), belonging to Thomas E. Garvin, and 
bonds Nos. eleven (11), twelve (12), fourteen (14), thirty (30), thirty- 
three (33), thirty-four (54), thirty-five (55), thirty-nine (59), 

175 forty-seven (47), fifty-six (56), fifty-seven (57), fifty-eight (55), 
fifty-nine (59), sixty (60), sixty-two (62), sixty-three (63), sixty- 

six (66), and seventy-seven (77), belonging to the German Savings 
Bank of Davenport, lowa, purporting on their face to be of the 
series issued under the charter of said Bellevill- & Eldorado Rail- 
road Company, approved February 22nd, A. D. 1861, the court doth 
decree in favor of said defendants, the said several respective hold- 
ers thereof, and that the said several bonds and the coupons thereof 
are valid and legal obligations as against the county of Franklin ; 
and as to the said last-mentioned series of said bonds and coupons 
thereto attached, as held as aforesaid, tiie court doth decree that the 
injunction issued in this cause be dissolved and complainant’s bill 
be dismissed for want of equity; and it is further ordered, ad- 
judged, and deereed that the said defendants have and recover 
against the said county of Franklin their costs herein to be taxed, 
and have process to collect the same; no docket fee to be taxed— 
As by the inspection of the transcript of the record of the said 
circuit court, which was brought into the Supreme Court of the 
United States by virtue of an appeal taken by the German Savings 
Bank of Davenport, lowa, agreeable to the act of Congress in such 
case made and provided, fully and at large appears; and whereas, 
in the present term of October, in the year of our Lord 1885, the 
said cause came on to be heard before the said Supreme Court on 
the transcript of record and was argued by counsel, on considera- 
tion whereof it is now here ordered, adjudged, and decreed by this 
court that the decree of the said cireuit court in this cause be, and 
the same is hereby, affirmed with costs,and that the said complain- 
ant, The County of Franklin, 'n the State of Illinois, recover against 
the said The German Savings Bank of Davenport twenty doliars 
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for its costs herein expended, and have execution therefor, Decem- 
ber 10, 1888. 

176 You, therefore, are hereby commanded that such execution 
and proceedings be had in said cause as according to right 

and justice and the laws of the United States out to be had, the said 

appeal notwithstanding. 

Witness the Honorable Melville W. Fuller, Chief Justice of said 
Supreme Court, the 3rd day of August, in the year of our Lord 
1889. 


Costs of complainant: 


RE kciniisisis hatin woden Paid 
Printing record._.. .--- -~ Paid. 
I ene men wamwee $20 00 


$20 OV 


JAMES H. McKENNEY, 
Clerk of the Supreme Court of U.S. 


(Upon which is endorsed :) Supreme Court of the United States. 
No. 46. October term, 1888. German Savings Bank of Davenport, 
lowa, vs. County of Franklin, Illinois. 


Mandate. Filed August 6th, 1889. J. T. Jones, Clerk. 


Plaintiff then offered in evidence bonds and conpons; to which 
defendants objected. Objection overruled by the court, and de- 
fendants excepted. 

Bonds of Franklin County, defendant, of one thousand dollars, 
$1,000, each, respectively numbered 11, 12, 14, 50, 53, 34, 35, 39, 47, 
06, 07, O38, O49, GU, 62, 62, 66, and 77, the execution whereof was ad- 
mitted by defendant, all of like tenor and effect, except the num- 
bers, as the following: 


177) = Untrep Srates or America, State or [Liinots, Franklin 
County : 
No. —. 
Eight per cent. Railroad Bond. 


Know all men by these presents, that the county of Franklin in 
the State of Illinois, acknowledges itself to be indebted to the Belle- 
ville & Eldorado Railroad Company, or bearer in the sum of one 
thousand dollars which sum the said county for value received 
promises to pay said company or bearer in the city and State of 
New York, twenty years after date (payable at any time after five years, 
and before this bond becomes due at the option of the said county 
of Franklin), with interest thereon from and after the 15th dav of 
November, 1877, at the rate of 8 Y per annum, payable semi- 
aunually on the first days of January and July of each year, on 
the presentation and surrender at the place in the said city of New 
York where the treasurer of the State of Illinois pays the interest 
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and debt of said State, of the coupons hereto attached as they 
severally became due. 

This bond is one of a series of like tenor for the sum of 
one thousand dollars each, numbered from one to one hun- 
dred inclusive, issued under the previsions of an act of the 
Gieneral Assembly of the State of Illinois, entitled, “An act to 
incorporate the Belleville & Eldorado Railroad Company,” approved 
February 22nd, 1861, authorizing subscriptions to the capital stock 
of said railroad, and in aecerdance with the majority of votes cast 
at an election held in said county on the 11th day of September 
A. D. 1869, in conformity with the provisions of said aet. 

In testimony whereof the said county of Franklin has executed 
this bond by the chairman of the board of supervisors under the 
order of the board of supervisors of said county, signing his nante 
hereto, and by the clerk of said board, under the order thereof at- 
testing the same and affixing hereto the seal of said county. 

This done, at the office of the clerk of said board, this 13th day 

of November, A. D. 1877. 
178 JOHN J. ST. CLAIR, 
Chairman of the Board of Supervisors of 
Franklin County, Illinois. 
[SEAL. ] EVANS FITZGERRELL, 
Clerk of the Board of Supervisors of Franklin County, Illinois. 


Avupiror’s Orricr, [LLINots, SpRINGFIELD, Nov. Srd, 1S79. 

I, Thomas lb. Needles, auditor of public accounts of the State of 
Illinois, do hereby certify that the within bond has been registered 
in this office this day pursuant to the provisions of an act entitled 
“An act to fund and provide for paying the railroad debts of counties, 
townships, cities, and towns,” en force April 16th, 186%. 

In testimony whereof I hereunto subscribe my name and aflix 
the seal of my oflice, at Springfield, the day and year first above 
written. 

[L. s.] T. B. NEEDLES, 
Auditor of Public Accounts. 


(Indorsed :) Filed June 17th, A. D. 1SS2. J. A. Jones, clerk. 


The plaintiff then offered in evidence, subject to objections, one 
hundred and twenty-six interest coupons cut from the aforesaid 
bonds, overdue at the time this suit was commenced, of forty dellars 
each. The execution was admitted by defendant-, all of like tenor 
except the numbers, and of which the following is a true copy : 

STATE OF ILLINOIS. 

The county of Franklin will pay to the bearer, at the place in the 
city of New York where the treasurer of the State of Illinois pays 
the interest on the State debt, the sum of forty dollars on the Ist 
day of January, A. D. 1887, being six months’ interest. on bond is- 
sued under act approved February 22nd, 1861. 

(No. —.) EVANS FITZGERRELL, 

Clerk of Board. 
16--1254 
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Also {wo coupons cut from bonds number eighty-three and eighty- 
tive, said bonds being admitted to be of the same tenor as the bonds 
introduced in evidence, and the execution of which bonds and cou- 
pons admitted by defendant-, said coupons being overdue at the 
time of the commencement of this suit, and of the same tenor of 
the coupons copied herein. 


179 Defendant’s Evidence. 


The defendant- then offered in evidence the deposition of Chas. 
A. Akin and Exhibit “A” thereto, being the records of The County 
Board of Franklin County, defendant ; to which evidence the plain- 
tiff objected that said evidence was immaterial and improper; which 
objection was overruled by the court, and the plaintiff excepted to 
said ruling. Evidence received as follows: 


(Deposition of Chas. A. Akin.) 


-Cuas. A. AKIN, being first duly sworn according to law, testified 
as follows: 


Int. 1. Please state your name, age, residence, and occupation. 

Ans. Chas. A. Akin; age, 31; residence, Benton, Franklin county, 
State of Illinois; clerk of the county court of Franklin county and 
State of Illinois, and have been continously ever since December, 
1877. 

Int. 2. Stateif you have examined all the records of said county 
relating to the election and subscription of stock by said county to 
the capital stock of the Belleville & Eldorado Railroad Company. 

Ans. I have examined all the records of the county clerk’s office 
relating to said matter. 

Int. 5. Have you made copies of all the records relating to the 
same ? 

Ans. I have made copies of all the said records. 

Int. 4. Will you please attach the same hereto as Exhibit —? 


(The defendants, represented by Samuel P. Wheeler and Cook «& 
Dodge, object to all ef the said record, excepting that part of said 
records relating to the proceedings of the board of supervisors about 
the dismissal of the bill in equity, because said portion of the record 
are immaterial and irrelevant as against the bona fide holders of the 
bonds in controversy.) 


180 Ans. I herewith hand the copies of the record, duly certi- 

fied, to the master, marked Exhibit “A,” and there are no 
other orders or resolutions relating to said matter that I know any- 
thing about or can find in my office. 


Cross-examination waived by the attorneys for the defendants. 
CHAS. A. AKIN. 


Subscribed and sworn to before me this 6th day of June, 1882. 
JOHN MULKEY, 
Master in Chancery. 


. 
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Exuipir “A” to Deposition or Curas. A. AKIN. 


At a special term of the county court began and held at the 
court house, in Benton, on Saturday, July 24th, A. D. LS60. 

Present: Hon. William E. Smith, county judge; James M. Akin 
and Isham Ilarrison, associate justices; C. M. Clerk, county clerk, 
and William B. Denning, sheriff. 

Court opened by proclamation, when the following order was 
made, to wit: 

Be it ordered by the court that, by authority of an act of 
the General Assembly of the State of Illinois entitled “An act 
to incorporate the Belleville & Etdorado Railroad Company,” 
approved February 22nd, A. D. 1861, and an act of the Gen- 
eral Assembly, approved November 6th, A. D. 1849, authorizing 
counties to take stock in railroad companies, notice is hereby given 
that on Saturday, the eleventh day of September, A. D. 1869, in the 
Various precincts in the county of Franklin and State of Illinois, at 
the usual voting places, an election will be beld upon the question 
whether or not the county of Franklin shall subscribe the sum of two 
hundred thousand dollars ($200,000.00) to the capital stock of the 
Belleville & Eldorado Railroad Company, payable in county 
bonds at par, due in twenty years from date, with interest, payable 
semi-annually, at the rate of eight per cent. per annum, and to be of 
the denomination of not less than one thousand dollars each, said 
bonds to be issued upon the following conditions and not until they 
are complied with: 

Ist. That the said railroad shall be located through Franklin 

county, running from Duquoin,in Perry county, to the town 
181 ~— of Raleigh, in Saline county, within one-quarter of a mile of 

the court-house in the town of Benton, in said Franklin 
county, and that a station be there located and a passenger and 
freight house be erected within said quarter of a mile of the court- 
house. 

2nd. That said railroad shall be commenced within the county of 
Franklin within nine months from the date of said election and 
completed through the county by the first day of June, 1872. 

ord. That one hundred thousand dollars of said bonds, payable on 
said stock, shall be delivered to said company when said railro-d is in 
running order to and a station located at Benton, and one hundred 
thousand dollars of said bonds to be so delivered when the said rail- 
road is completed and in running order through said Franklin 
county. 

4th. That there be not less than three stations located in the 
county—one at Benton as aforesaid, one between Benton and Du- 
quoin,and one between Benton and Galatia. 

Sth. That said election shall be opened at 8 o'clock in the morn- 
ing and continue open until 6 o’elock in the afternoon, and shall be 
conducted by the judges of election appointed for the November 
election in 1868 if present; if not, jadges may be chosen as at other 
elections. 
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6th. That persons voting at such election for subseription shall 
have written or printed on their tickets, “ For subscription.” Those 
voting against subscription shall have written or printed on their 
tickets, “Against subscription.” 

7th. And provided, also, that said subscription shall receive a 
number of votes equal toa majority of all the votes cast in said 
county at the last general election for county officers. 


SarurDay, November 6th, A. D. 1869. 

County court met pursuant to adjournment. 

Among other proceedings, the following were had, to wit: 

Whereas in the various precinets of the county of Franklin 
182. and State of Illinois, at the usual voting places therein, on 
Saturday, September eleventh, A. D. 1869, an election was 
held, in pursuance of an order made ata special term of the Franklin 
county court began and held at tne court-house, in Benton, on Satur- 
day, the 24th day of July, A. D. 1869, upon the question whether or 
not the county of Franklin should subseribe the sum of two hundred 
thousand doilars to the eapital stock of the Belleville & Eldorado 
Railroad Company, payable in county bonds at par, due twenty 
‘yvears from date, with interest, payable semi-annually, at the 
rate of 8S % per annum, and to be of the denomination of not 
Jess than one thousand dollars each; and whereas at such elec- 
tion the qualified voters of said county did, by a majority of their 
votes (taking as a standard the number of votes cast for county 
officers at the last general election previous to the vote had upon 
the question of subseription as aforesaid), authorize the county 
court of said Franklin county to subscribe the sum of two hundred 
thousand dollars to the capital stock of said Belleville & Eldorado 
Railroad Company: Therefore, at an adjourned term of the Frank- 
Jin county court began and held at the court-house, in Benton, 
Friday, November the fifth, A. D. 1869—present, Hon. W. E. Smith, 
county judge; J. M. Akin and Isham Harrison, associates; C. M. 
Clark, county clerk, and William B. Denning, sheriff—the following 
order was entered—that is to say: , 

It is considered and ordered by the court that by authority of the 
vote at the election aforesaid, held in the county of Franklin on the 
11th day of September, A. D. 1869, and by authority of an act of 
the General Assembly of the State of Illinois entitled An act to 
incorporate the Belleville & Eldorado Railroad Company, ap- 
proved February 22nd, 1861, and an act of the General Assembly, 
approved November 6th, 1849, authorizing counties to take stock 
in railroad companies, that the county of Franklin, in the State 

of Illinois, does hereby subseribe to the capital stock of the 
183 Belleville & Eldorado Railroad Company the sum of one 

hundred thousand dollars by virtue of the said act of the Gen- 
eral Assembly of the State of Hlinois entitled 2 An act to incorpo- 
rate the Belleville and Eldorado Railroad Company, apprpved Feb. 
22, A. D. 1861, and the further sum of one hundred thousand 
douars by virtue of an act of the said General Assembly, approved 
Nov. 6th, A. D. 1849, authorizing counties to take stock in rail- 
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road companies, making a total two hundred thousand dol- 
lars hereby subscribed to the capital stoek of the said Belleville 
and Eldorado company; that said capital stock so subscribed as 
aforesaid be payable in the bonds of tie county of Franklin, 
at par, said bonds to be due in twenty years from the date thereof 
and to draw interest, payable semi-annually, at the rate of 8 % 
per annum; said bonds to be of the denomination of not less than 
one thousand dollars each. It is further ordered and considered by 
the court that said bonds are te be issued upon the foliowing con- 
ditions, and never until they are complied with—that is to say: 

Ist. That said railroad shall be located through Franklin county, 
running from Duquoin, in Perry county, to the town of Raleigh, in 
Saline county, within quarter of a mile from the court-house in 
the town of Benton, in said Franklin county, and that a station be 
there located and a passenger and freight house erected within said 
quarter of a mile of the said court-house. 

2d. That said railroad shall be commenced in the county of Frank- 
lin within nine months from the date of said clection, and com- 
pleted through the county by the Ist day of June, A. D. 1872. 

srd. That one hundred thousand dollars of said bonds, payable on 
said stock, shall be delivered to said company when said railroad is 
In running order and the necessary cars running thereon from Du- 
quoin or Eldorado to Benton and a station located at Benton, and 
one hundred thousand dollars of said bonds to be so delivered 

when the said railroad is completed and in running order 
184i —s and the necessary rolling stock thereon through said Frank- 
lin county. 

dth. That there be not less than three stations located in the 
said county of Franklin—one at Benton as aforesaid, one between 
Benton and Duquoin, and one between Benton and Galatia. 

oth. That at that the time said bonds are issued and stock received 
said railroad, its fixtures and rolling stock are,not to be mortgaged 
for more than the actual cash value of the same, and that there be 
ho mortgage or lien upon the same under which said railroad 
fixtures or rolling stock can be or may be exposed for sale within a 
shorter time than tweaty-five years from the date of such mortgage 
or lien. 


Monpay, February Gth, A. D. 1871. 


At a special term of the county court began and held st the court- 
house, in Benton, on Mouday, February 6th, 1871. 

Present: Ilon. D. M. Browning, county judge; J. M. Akin and 
Gilbert D. Sweetin, associate justices; C. M. Clark, Co. el’k ; Carroll 
Moore, sheriff. 

Court opened by proclamation. 

Whereas, by an order of this court made the 6th day of Novem- 
ber, A. D. 1869, a subscription of two hundred thousand dollars was 
ordered to be made to the Belleville & Eldorado Railroad Company ; 
and whereas said subscription required that the said railroad should 
be commenced in the county of Franklin within nine months from 
the date of the election authorizing said subscription to be made, to 
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wit, on the 11th day of June, A. D. 1870, and completed through 
said county by the Ist day of June, A. D. 1872; and whereas the 
time for commencing building of the said railroad has expired, it 
is therefore ordered that the time for commencing and completing 
the said railroad be extended and that the said subscription be made 
on the stock books of the Belleville & Eldorado Railroad Company 
upon the following terms and conditions and not until they are 
fully complied with, to wit, that said two hundred thousand dollars 
sukscribed to said capital stock as aforesaid be payable 
185 in the bonds of the county of Franklin at par, said bonds to 
be due in twenty years from the date thereof and to draw 
interest, payable semi-annually, at the rate of 8% per annum, said 
bonds to be of the denomination of not less than one thousand dol- 
lars each; that said railroad shall be located through Franklin 
county, running from Duquoin, in Perry county, to the town 
of Raleigh, in Saline county, within one-quarter of a mile of the 
court-house in the town of Benton, in the said Franklin county, and 
that a station be there located and a passenger and freight house be 
erected within said quarter of a mile of said court-house ; that said 
railroad shall be commenced in the county of Franklin on or before 
_ the Ist day of January, A. D. 1872, and completed through the county 
by the Ist day of January, A. D. 1874; that one hundred thousand 
dollars of said bonds payable on said stock shall be delivered to said 
company when said railroad is in running order and the necessary 
cars propelled by steam running thereon from Duquoin or Eldorado 
to Benton as aforesaid and a station located at Benton, and one hun- 
dred thousand dollars of said bonds to be delivered when the said 
railroad iscompleted and in running order and the necessary rolling 
stock thereon through said Franklin county; that there be not less 
than three stations loeated in the said Franklin county—one at Ben- 
ton as aforesaid, one between Benton and Duquoin, and one between 
Benton and Galatia. 
Ordered that court be now adjourned until court in course. 

D. M. BROWNING, Judge, 

JAMES M. AKIN, Associate, and 

GILBERT G. SWEETIN, Associate. 


Trurspay, March 9th, 1871. 

Court met pursuant to adjournment. 

Present: Same as yesterday. 

Whereas, at an election held in Franklin county, in the State of 
Iliinois, in strict accordance with law,on the 11th day of September, 
A. D. 1869, upon a proposition for Franklin county to subscribe two 

hundred thousand dollars to the capital stock of the Belleville 
186 and Eldorado Railroad Company, a majority of the legal 

voters of the county voted for the said subscription: Now, 
therefore, the county of Franklin of the State of Illinois, by the county 
judge and the associate judges of the Franklin county court, and at- 
tested by the official seal of sail Franklin county, doth hereby 
subscribe the sum of two hundred thousand dollars for two thousand 
shares of the capital stock of the Belleville & Eldorado Railroad 
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Company, said shares to be of the amount of $100 each. Said stock 
is subscribed and the bonds to be issued upon the following condi- 
tions, and not until they are fully senate with, to wit: Said stock 
to be paid in Franklin county bonds at par, the bonds to be paya- 
ble in twenty years after date, with interest at 8% per annum, pay- 
able semi-annually in New York, the bonds to be of the denomina- 
tion of $1,000 each, with coupons for the interest attached thereto, 
the said county bonds to be delivered to said company as follows 
One hundred thousand dollars of said bonds to be deiivered on 
the section of said railroad extending from the eastern boundary 
of Franklin county to Benton is complete in running order, and a 
train of cars propelled by steam shall have run over the same, and 
one hundred thousand dollars of said bonds to be delivered when 
the section of said railroad extending from Benton to the other 
boundary of Franklin county is completed and a train of cars pro- 
pelled by steam shall have run over the same, it being left optional 
with the company which section of the railroad it will build first, 
and the bonds of the county due on either section of the road shall 
be delivered to said company when that section is completed and 
the ears shall have run over it to Benton as aforesaid, and said 
county bonds shall be valid and binding on the county from and 
after the delivery thereof to said company, and the faith of Frank- 
lin county is hereby pledged for the payment of the bonds issued 

to said Belleville & Eldorado Railroad Company ; the said 
187 —s railroad to be commenced within the county in one year, 

and completed through the county within three years fron 
the date of this subscription. 

It is further provided that said railroad company shall ereet a 
passenger and ireight depot on said railroad at Benton, within one- 
quarter of a mile of the present court-house, and at least one other 
freight and passenger depot between Benton and each of the county 
lines in said Franklin county through which the road shall run. 

It is further provided that this subscription and those previeusly 
made shall not be construed as intending to subscribe more than 
two hundred thousand dollars to said Belleville & Eldorado Rail- 
road Company or companies that may build railroads within said 
county. 

Witness the signatures of the judges of the county court of 
Franklin county, Illinois, and the seal of said court this 9th day of 
Mareh, A. D. 1871. 

DANIEL M. BROWING, 
County Judge. 
JAMES M. AKIN, 
Associate Judge. 
GILBERT G. SWEETIN, 


Associate Judge. 
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Form of Bond to be Issued. 
No. —. STATE OF ILLINOIs. 
Franklin county bond, interest 8%, payable semi-annually. 


Know all men by these presents, that the county of Franklin in 
the State of Illinois acknowledged itseif indebted and firmly bound 
to the Belleville & Eldorado Railroad Company, or bearer, in the sum 
of one thousand dollars; which sum the said county for value re- 
ceived promises to pay the said company, or bearer, in the city and 
State of New York, twenty years after date, within interest thereon 
from the date 1S7- at the rate of 8% per annum, payable 
semi-annually on the Ist daysof January and July in each year, on 
presentation and surrender at the plage, in the city of New York, 
where the treasurer of the State of Illinois pays interest and debt 
of State, of the coupons hereto attached as they severally become 

due. 
188 This bond is one of two hundred of like tenor and amount 

of same issue and it is issued pursuant to an order of the 
county court of said county authorized by a majority of the votes 
cast at an election held in said county pursuant to law on the 11th 
day of September A. D. 1869, in testimony whereof the said county 
of Franklin has executed this bond by the county judge of said 
county under the order of the county court of said county, signing 
his name hereto and by the clerk of said court under the order 
thereof attesting the same and aflixing hereto the seal of said court. 
Done at the office of the clerk of said court this — day of A. D. 
1872. 


[SEAL. | 


? 
County Judge of Franklin County, 
, Clerk. 


lorty (40) coupons. 


Benton, FRANKLIN County, ILLinors, 187-. 


The county court of Franklin promises to pay the sum of $40.00 
on the Ist day of , 1S7-, being six months’ interest on bond No. 
1, for $1,000. This coupon is payable in the city of New York, at 
the place where the treasurer of the State of Illinois — interest on 
the State debt. 


? 
Clerk of County Court. 


Proceedings of the Board of Supervisors, 3rd Day, June Term, 1872. 


JUNE 5tun, 1872. 


On motion of Mr. litts, the following resolution was adopted, 
to wit: 
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STATE OF ILLINOoTs, | 
Franklin County, § °° 
June Oru, 1872. 
Resolved by the board of supervisors of said county, That we are 
opposed to issuing bonds to aid in the construction of the Belleville 
& Eldorado Railroad Company, to be placed in the hands of 
189 a trustee, as asked for by President J. J. Castles in his con- 
tract read before this board on yesterday, and that we will 
not issue said bonds to be applied on said contract under any con- 
dition, unless compelled to do so by law, cither before or after the 
completion of said railroad. 


M. FITTS. 
Proceedings of the Board of Supervisors, 8rd Day, June Term, 1872. 


WEDNESDA we June the oti, 1872. 
On motion of Jessie G. Mitehell, the following resolution was 
offered, to wit: 


STATE OF ILLINOIS, } .. . 
Franklin County, § san 
JuNeE Orn, 1872. 

Whereas, on the 24th day of July, 1869, the court of the aforesaid 
county passed an order, in conformity with law, authorizing the 
voters of said county to vote for or against subscribing two hundred 
thousand dollars to the capital stock of the Eldorado KR. R. Co. ; 
and whereas, on the 11th day of September, 1869, the legal voters 
did by required majority vote in favor of subseribing said 8200,000 
stuck ; and whereas, on the 15th day of November, 1560, the afore- 
said county court, in conformity with the expressed will cf a majority 
of the legal voters of the aforesaid county, did subseribe $200,000 to 
the capital stock of said Belleville & Eldorado R. RK. Co.; and 
whereas, on the 9th day of March, 1571, tie county court of the 
aforesaid county did resubseribe the said $200,000 stock and extend 
the time for the completion of a railroad through said county to 
three years fromm that date: Therefore resoived, That we, the board 
of supervisors of the aforesaid county, have no disposition to tramn- 
mel or repudiate any of the acts of the aforesaid county court to 
curry into effect the expressed will of the voters of the aforesaid 
county; but when said Belleville & Eldorado Railroad Company 
shall, under a dona fide contract, have in course of construction a 
railroad through the aforesaid county, in” conformity with the ex- 
pressed will of the legal voters of the aioresaid county mov- 
190 ing insympathy and union with the people, we stand ready, 
without compulsion, to aid said railroad company by all 

legal and prudential means in the completion of said railroad. 

J. G. MITCHELL, Mover. 


The vote stood : — 

lor the resolution, J. G. Mitchell, Isaac Ward. 

Again-t the resolution, M. Fitts, William J. Murphy, David Mar- 
17—1254 
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tin, Samuel McClelland, Peter Phillips, F. L. Rea, C. F. Mulkey, 
John Hl. Hogan, John A. Walker. 

On motion, the following resolution was reeeived and adopted : 

Whereas there has been a proposition submitted to the board for 
them to renew the county subscription to the capital stock of the 
Belleville & Eldorado R. R. Co.; and whereas there las been no ac- 
tion taken by the board in relation thereto: 

It is resolved, That when the present session of the board adjourn 
it be to meet again in an adjourned session on Wednesday, 15th 
inst., for consideration and final action upon the subject of the rail- 


rroad subscription. | 
C. MOORE. 


On motion, the report of the committee appointed to confer with 
the railroad men be received and adopted, to wit: 


STaTE OF ILLINOIS, 
Franklin County, 


Supervisors’ Court, Special December Term, ‘76. 


We, the undersigned committee, appointed to confer with Till 
and Nye, contractors of Belleville & Eldorado R. lt. Co., would re- 
port that we have conferred with the contractors of said road, and 
that they will not agree to build the road through Franklin county 
for less than $159,000 ; all of which is respectfully submitted. 

WILLIAM FLATT. 
M. C. INGRAM. 
C. MOOKE. 


191 Supervisors’ Meeting. 
December Term. 


December 15rn, 1876. 

Court met pursuant to adjournment. 

Among other proceedings the following were had, to wit: 

On motion, the following order was adopted, to wit: 

Whereas, in the various precincts of the county of Franklin and 
State of Illinois, at the usual voting places therein, on Saturday, 
September 11th, 1869, an election was held in pursuance ofan order 
made at a special term of the county court of Franklin county, began 
and held at the court-house, in Benton, on Saturday, the 24th day of 
July, 1869, upon the question whether or not the county of 
Franklin should subscribe the sum of two hundred thousand dol- 
lars to the capital stock of the Belleville & Eldorado Railroad Com- 
pany, payable in county bonds at par, due twenty years from date, 
with the privilege of paying after five years from date, with interest, 
payable semi-annually, at the rate of S % per annum, and to be of 
the denomination of not less than 81,000: and whereas at such elee- 
tion the qualified voters of said county did, by a majority of the votes 
(taken asa standard the number of votes cast for county officers at 
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the last general election previous to the vote had upon the ques- 
tion of subseription as aforesaid), authorized the county court of 
said Franklin county to subseribe the sum of $200,000 to the capi- 
tal stock of said Belleville & Eldorado Railroad Company : 
Therefore at a regular meeting of the board of supervisors of 
Franklin county began and held at the court-lhouse, in the town of 
Benton, county of Franklin and State of illinois, on Wednesday, 
the 13th dav of December, A. D. 1876—-present. James M. Brayfield, 
chairman; William Flatt, S. P. Kirkpatrick, L. Day, C. Moore, M. 


-C. Ingram, M. D. Tyrrell, J. M. Weir, and J. N. Williams, members 


of the board of supervisors, with Evans Fitzgerrell, county clerk, 
and James M. Akin, sheriff—the following order was entered—that 
is to say: 
112 It is considered and ordered by the board of supervisors of 
said county, by the authority of the vote heretofore mentioned 
and by the authority of an act of the General Assembly of the State 
of Illinois entitled An act to incorporate the Belleville & Eldorado 
Railroad Company, approved Feb. 22nd, 1861, and an act of the Gen- 
eral Assembly approved November the 6th, A. D. 1849, authorizing 
counties to take stock in railroad companies— 

That the county of Franklin, in the State of Illinois, doth hereby 
subscribe to the capital stock of the Belleville & Eldorado Rail- 
road Company the sum of one hundred and fifty thousand doliars, 
being seventy-five thousand dollars by virtue of each of the acts of 
the General Assembly herein mentioned ; that said capital stock so 
subseribed as aforesaid be payable in the bonds of Franklin county 
aforesaid at par; said bonds to be due in twenty years and may be 
paid at the expiration of five years from their date, at the option of the 
county; satd bonds as aforesaid to draw interest at the rate of 8S % 
per annum, interest payable semi-annually, and to be of the de- 
nomination of not lessthan one thousand dollars each. It is further 
ordered by the board of supervisors that the said bonds be issued 
and placed in the hands of a trustee to be paid out upon the follew- 
ing conditions: 

Ist. That said railroad shall be located through Franklin county, 
running from the junction of said road near the west line of Saline 
county, Illinois, to Duquoin, Perry county, [linois, and within one- 
fourth of a mile of the court-house in the town of Benton, in said 
lranklin county, and thata station be there located and a passenger 
and freight depot be there erected within said one-fourth of a mile 
of said court-house. 

2nd. That said railroad shall be commenced within thirty days 
of the date of this order and completed by the loth day of October, 

A. D. 1877. 
195 ord. That seventy-five thousand dollars of said bonds be ap- 

plied to the building of the road from said junction in Saline 
county to Benton, in Franklin county, and that seventy-five thonu- 
sand dollars be applied to the building of the road from Benton to 
Duquoin, to be delivered and paid to the contractors as each mile 
of the road is completed under the contract in proportion to the 
whole number of miles in each division built, and provided that 
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the contract of building is to include the building of the whole road 
from Saline county to Duquoin. 

4th. That there be not less than three stations located in said 
county of Franklin, one at Benton as aforesaid, one between Benton 
and Duquoin, and one between Benton and the Saline county line. 

Upon motion, the following resolution was adopted, to wit: 

Resolved by the board, That R. Richeson be, and is hereby, ap- 
pointed a commissioner on the part of the county to attend to get- 
ting the records made to conform to the requirements of the law 
and the form of the bond prepared to agree therewith, and to set 
forth the necessary facts on their face, and to get the bonds litho- 
graphed and return them here by the 25rd of this month; that the 
president of the board shall meet him at the county clerk’s oftice in 
the court-house when notified by commissioner that the bonds are 
ready, and then and there the president of the board of supervisors 
and the county clerk shall sign and fill out said bonds and register 
them in accordance with the provisions of law, when they shall be 
delivered to said R. Richeson, commissioner, who shall take them 
to Evansville, Indiana, and place them in the hands of either the 
national banks of Evansville or the First National Bank of Evans- 
ville, as trustee, to pay the amount to the building contractors of the 
Belleville and Eldorado Railroad Company by order of the Belle- 
ville & Eldorado Railroad Company when the road is received by 
the said railroad company and county judge, and report to this 
board at next regular or special term. 

C. MOORE. 


194 DreCEMBER 137n, 1876. 
On motion, the following resolution or order was adopted, 
to wit: 
Ordered by the board of supervisors of Franklin county, Illinois, 
that It. Richeson, cotmmissioner appointed to deliver bonds 
issued to the Belleville & Eldorado Railroad Conpany to trustee, 
be instructed to see that certificate- of stock to the amount of one 
hundred and fifty thousand dollars be issued by the officers of the 
selleville & Eldorado Railroad Company to the county of Franklin, 
in the State of Illinois, and placed in the hands of the trustee hold- 


ing the bonds to be delivered to the proper officer of Franklin | 


county, Illinois, as the bonds are delivered to the railroad company. 
It is further ordered by the board of supervisors that the bonds 
issued to said railroad company and placed in the hands of the 
trustee shall be delivered to the contractors as specified in previous 
order as the building of the road progresses, but that they shall not 
be delivered until such section or mile of the road is received by the 
railroad company under the contract approved by the county judge 
of Franklin county, Illinois. 

It is further ordered by the board of supervisors that the coupons 
on bonds be due and payable on the Ist days of January and July 
of each year at the place in the city of New York where the treas- 
urer of Illinois pays the interest on the State debt, and that before 
the trustee delivers any portion of the bonds herein mentioned to 


so 
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the railroad company said trustee shall remove from said bond or 
bonds and mark as cancelled any coupon or coupons due at the 
time the company and county judge report, as heretofore provided, 
the completion of any portion of said road; that in case a portion of 
the coupon is due only that a memorandum thereon ve made by 
the trustee showing what amount is so due, and that the trustee re- 
port his action from time to time to this board, returning all can- 
celled coupons. 
C. MOORE, Jover. 


195 Marcu Orn, 1877. 


On motion, the following resolution was adopted, to wit: 

Resolved, That W. II. Williams or William R. Ward, of Benton, 
Illinois, and either of them, are hereby empowered and authorized 
to represent the stock of Franklin county, Illinois, now subseribed 
to the Belleville & Eldorado Railroad Company, and vote such stock 
at the annual election for directors for said railroad company at the 
annual election to be held at Galatia, Saline county, Illinois, on the 
7th day of March, A. D. 1877, said stock amounting to the sum of 
one hundred and fifty thousand dollars. 


WILLIAM FLATT, Mover. 


JUNE 20TH, 1877. 

Whereas certain rumors are afloat in this county of a character 
calculated to injure tie credit of the county bonds issued in favor 
of the Belleville & Eldorado railroad, and consequently damage the 
enterprise and retard the work now im progress : 

Therefore resolved, That we regard with disapproval any such 
rumors or any action of any person or persons who seek in any 
way to lessen the value of the Franklin county subscription te said 
Rt. R. as being opposed to the true interest of the county, and we 
hereby declare our intention to use all proper and rightful means 
to carry out the purpose of this board expressed in a former order 
for the subseribing of the stock and the issuing of the county bonds 
to pav for same. 

On motion, the above resolution was passed by the following vote: 

Yeas—Williamw Flatt, J. M. Weir, J. KK. Manion, L. Day, and J. J. 
St. Clair. 

Noes-—J. M. Brayfield, John W. Williams,S. ?. Kirkpatrick, Jessie 
Taylor. 


SEPTEMBER 15ST, 1877. 


On motion, the following resolution was adopted, to wit: 
Resolved by the board of supervisors of Franklin county, That 
we hereby extend to the directors of the Belleville & Eldorado 
96 Railroad Company further time for the building of said 
Belleville & Eldorado railroad until the 15th day of March, 
A. D. 1878. 
J. WEIR, Jover. 


ee a Fw: 


a i ies 


154. COUNTY OF FRANKLIN, IN TILE STATE OF ILLINOIS, VS. 


The yeas and nays, being called for, resulted as follows : 

Yeas—James K. Manion, L. Day, William Flatt, J. M. Weir. 

The nays—S. P. Kirkpatrick, John W. Williams, Jesse Taylor, 
James M. Brayfield. 

It being a tie vote, the chairman voted in the aflirmative. 


DeceMBER 1Oru, 1876. 

And now J. M. Weir, of Cave township, offered the following 
preamble and resolution, which was read, to wit: 

Whereas at an adjourned meeting of the board of supervisors of 
Franklin county, [linois, held at the court-house in Benton, in said 
county, on Wednesday, the 15th day of December, A. D. 1876, the 
following was among the proceedings of said board—that is to say : 


DreceMBER 15rn, 1876. 
Court met pursuant to adjournment. 
On motion, the report of the committee appointed to confer with 
the railroad men be received and adopted, to wit: 


Stare OF Inpinots, |... 
a] ° ’ "OD 6 
Franklin County, | 


Supervisors’ Court, Special December Term, ’76. 


We, the undersigned committee appointed to confer with ILilland 
Nye, contractors of the Belleville & Eldorado Railroad Company, 
would report that we have conierred with the contractors of said 
road and that they will not agree to build the road through Frank- 
lin county for less than one hundred and fifty thousand dollars ; all 
of which is respectfully submitted. 

WILLIAM FLATT, 
M. C. INGRAM, anp 
C. MOORE. 


On inotion, the following order was adopted, to wit: 
Whereas in the various precincts of the county of Franklin and 
State of [lhinois, at the usual voting places therein, on Satur- 

197 =day, September 11th, A. D. 1869, an election was held in pur- 
suance of an order made at a special term of the county 
courtof Franklin county began and held at the court-house in Ben- 
ton on Saturday, the 24th day of July, A. D. 1869, upon the ques- 
tion whether or not the county of Franklin should subseribe the 
sum of two hundred thousand dollars to the capital stock of the 
Belleviile & Eldorado Railroad Company, payable in county bonds, 
at par, due in twenty vears from date, with the privilege of paying 
after five years from date, with interest, payable semi-annually, at 
the rate of 8% per annum, and to be of the denomination of not 
less than one thousand dollars cach; and whereas at such election 
the qualified voters of said county did, by a majority of the votes 
(teken as a standard the number of votes cast for county oflicers at 
the last general election previous to the vote had upon the question 
of subscription as aforesaid), authorized the county court of said 
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Franklin county to subseribe the sum of two hundred thousand 
dollars to the capital stock of the said Belleville & Eldorado Rail- 
road Compaty: Therefore, at a regular meeting of the board of 
supervisors of Franklin county began and held at the court-house 
in the town of Benton, county of Frankiin and Siate of [linois, on 
Wednesday, the 15th day of December, A. D. 1576—present, James 
M. Braytield, chairman; William Flatt, 5. P. Kirkpatrick, L. Day, 
C. Moore, M. C. Ingram, M. b. Tyrrell, J. M. Weir, J. W. Williams, 
members of the board of supervisors, With Evans Fitzgerrell, county 
elerk,and James M. Akin, sheritf—the following order was entered— 
that isto say: 

[t is considered and ordered by the board of supervisors of said 
county, by the authority of the vote heretofore mentioned and by 
the authority of an act of the General Assembly of the State of 
Illinois entitled “An act to ineorporate the Belleville & Eldorado 
railroad company,” approved Feb, 22nd, A. D. i861, and an act of 

the said General Assembly, approved November 6th, A. D. 
198 1849, authorizing counties to take stock In railroad compa- 

nies, that the county of Franklin,in the State of Illinois, does 
hereby subseribe to the capital steck of the Belleville & Eldorado 
Railroad Company the sum of one hundred and fifty thousand dol- 
lars, being seventy-five thousand dollars by virtue of each of the 
acts of the General Assembly mentioned. 

That said capital stock so subseribed as aforesaid be payable in 
the bonds of Franklin county aforesaid at par; said bonds to be due 
in twenty years and may be paid after the expiration of five years 
from this date, at the option ol the county ; said bonds to draw in-’ 
terest at the rate of 8% per annum, interest payable semi-annually, 
and to be of the denomination of not less than one thousand dollars 
each. 

[t is further ordered by the board of supervisors that the said bonds 
be issued and placed in the hands of a trustee, to be paid out upon 
the following conditions: 

Ist. That said railroad shall be located through Franklin county, 
running from the junction of said road near the west line of Saline 
county, [linois, to Duquoin, Perry county, Ilinois, and in one- 
fourth of a mile of the court-house, in the town of Benton, in said 
Franklin county, and that a station be there located and a passenger 
and freight depot be there erected within said one-fourth of a mile 
of said court-house. 

2nd. That said railroad shall be commenced within thirty days 
from the date of this order and completed by the loth day of Octo- 
ber, A. DD. 1S77. 

srd. That seventy-five thousand dollars of said bonds be applied 
to the building of said road from said junction in Saline county to 
Benton, in Franklin county, and that seventy-five thousand dollars 
be applied to the building of the road from Benton to Duquoin, 

to be delivered and paid to the contractors as each mile of 
J99 ~~ the road is completed under the contract in proportion to the 
whole number of miles in each division built, and provided 
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that the contract of building is to include the building of the whole 
road from Saline county to Duquoin. 

4th. That there be not less than three stations located in said 
county of Franklin—oneat Benton as aforesaid, one between Benton 
and Duquoin, and one between Benton and the Saline county line. 

The yeas and nays being demanded on the adoption of the above 
order, the vote stood as follows: 

Yeas—C. Moore, M. B. Tyrrell, J. M. Weir, William Flatt, and 
L. Day. 

Nays—M. ©. Ingram, J. W. Williams, S. P. Kirkpatrick. 

The chairman of the board requested that the record show that 
he was opposed to the adoption of the above order. 

It appearing that a majority of the members of the board voted 
in favor of adopting the above order, it was so declared. 

Upon motion, the following resolution was adopted, to wit: 

Resolved by the board, That R. Richeson be, and he is hereby, 
appointed a commissioner on the part of the county to attend to 
getting the records made to conform to the requirements of the law 
and the form of the bonds prepared to agree therewith, and to set 
forth the necessary factson their face and get the bonds lithographed 
and return them here by the 23rd of this month ; that the president 
oi the board shall meet him at the county clerk’s office in the court- 
house, when notified by commissioner that the bonds are ready, 
and then and there the president of the board of supervisors and 
the county elerk shall sign and fill out said bonds and register them 
in accordance with the provision of law, when they shall be deliv- 
ered to said KR. Richeson, commissioner, who shall take them to 
Evansville, Indiana, and place them in the hands of either the 
National Bank of Evansville or the First National Bank of Evans- 

ville, as trustee, to pay them out to the building contractors 
200 of the Belleville & Eldorado Railroad Company, by order of 
the Believille & Eldorado Railroad Company, when the road 

is received by the railroad company and county judge, and report 
to this board at next regular meeting or special term. 


C. MOORE. 
Supervisor's record, page 367. 


DeceMBER 13TH, 1876, 

Qn motion, the following resolution or order was adopted, to wit: 

Ordered by the board of supervisors of Franklin county, Illinois, 
that Richard Richeson, commissioner appointed to deliver bonds 
issued to the believille & Eldorado Railroad Company to trustee, 
be instructed to see that certificates of stock to the amount of one 
hundred and fifty thousand dollars be issued by the officers of the 
selleville & Eidorado Railroad Company to the county of Franklin, 
in the State of Illinois, and placed in the hands of trustees hold- 
ing the bonds to be delivered to the proper oflicer of Franklin 
county, Illinois, as the bonds are delivered to the railroad com- 
peuy. Itis further ordered by the board of supervisors that the 
bonds issued to the said railroad company and placed in the hands 
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of the trustee shall be delivered to the contractors as specified in 
previous order as the building of the road progresses, but that they 
shall not be delivered until such section or mile of road is received 
by the railroad company under the contract approved by the county 
judge of Franklin county, Illinois. It is farther ordered by the 
board of supervisors that the coupons on bonds be due and payable 
on the first days of January and July of each year, at the place in 
the city of New York where the treasurer of the State of Illinois 
pays the interest on the State debt; and before the trustee delivers 
any portion ef the bonds herein mentioned to the railroad company 
the trustee shall remove said bond or bonds and mark as cancelled 
any coupon or coupons due at the time the company and county 
judge report as heretofore provided, the completion of any portion 

of said road. 
201 That in case a portion of a coupon is due only, that a 

memorandum thereon be made to the trustee showing what 
amount is so due; and that the trustee report his action from time 
to time to this board, returning all cancelled coupons. 

C. MOORE. 


And whereas James M. Brayfield, as chairman of said board of 
supervisors, and Evans Fitzgerald, as clerk of said board, in pur- 
suance of the order of said board of supervisors above recited, did, 
on the 22nd day of December, A. D. 1876, execute one hundred and 
fifty bonds of said Franklin‘county of the denomination of one thou- 
sand dollars each, payable to the Belleville & Eldorado Railroad 
Company twenty years after date, redeemable at the option of the 
county after five years, with interest from and afte- the first day of 
January, A. PD. 1877, at the rate of 8 % per annum, payable semi- 
annually at the first days of January and July of each year; which 
said bonds had the following recitals, to wit: This bond is one of 
one hundred and fifty of like tenor and amount of the same issue, 
and it is issued pursuant to an order of the board of supervisors of 
said county, authorized by a majority of the legal votes cast at an 
election held in said county pursuant to law on the 11th day of 
September, A. D. 1869. This bond is also issued under the pro- 
visions of an act to incorporate the Belleville & Eldorado Railroad 
Company, approved February 22nd, 1561, and an act of the General 
Assembly of the State of Illinois, approved November 6th, A. D. 
1849, authorizing counties to take stock in railroad companies ; 

And whereas, in pursuant of said order of said board of super- 
visors, Richard Richeson, who was appointed by said board as com- 
missioner for that purpose, conveyed said bonds to Evansville, in 
the State of Indiana, and deposited the same with the Evansville 
national bank as trustee for said Franklin county and said rail- 
road company ; and whereas the said railroad company did, on its 

part, deposit with said trustee, to wit, the said Evansville 
202 = national —, certificate of stock in said railroad company, pay- 

able to said Franklin county, amounting in the aggregate to 
one hundred and fifty thousand dollars; and whereas the said 
board of supervisors of Franklin county, Illinois, at its September 
1S--125 
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term, A. D. 1877, extended to the directors of said railroad com- 
pany the time in which said railroad was to be completed, extend- 
ing said time until the 15th day of March, A. D. 1878; and whereas 
the said railroad company are progressing with the construction of 
said road in said Franklin county and have fully completed one 
mile of said railroad within the said county of Franklin and that 
cars propelled by steam are and have been run thereon; and 
whereas the directors of said railroad company have applied to the 
board of supervisors of said county to change the wording in the 
bonds executed as aforesaid : 

It is therefore considered and ordered by the board of supervisors 
of Franklin county, in the State of Illinois, that the order of said 
board made on the 15th day of December, A. D. 1876, subscribing 
one hundred and fifty thousand dollars to the capital stock of the 
Belleville & Eldorado Railroad Company be, and the same is hereby, 
amended as follows, to wit: 

That said order subscribing said stock read as follows, to wit: That 
the county of Franklin, in the State of Illinois, under the provisions 
of an act of the General Assemble of the State of Iliinois entitled An 
act to incorporate the Belleville & Eldorado Railroad Company, 
approved February 22nd, A. D. 1861, authorizing subscription to 
the capital stock of said railroad, and in accordance with the major- 
itv of the votes casi av an election held in said Franklin county, in con- 
formity with said act, on the 11th day of September, A. D. 1869, does 
hereby subscribe the sum of one hundred thousand dollars to the 
capital stock of said Belleville & Eldorado Railroad Company, payable 
in bonds of said itranklin county at par; said bonds to be due in 

twenty years after date thereof, and payable at the option of 
203 = said Franklin county after five years ; said bonds to bear in- 

terest from date at the rate of 8% per annum, payable semi- 
annually ; said bonds to be of the denomination of one thousand dol- 
lars each ; and that the county of Franklin, in the State of Lilinois, 
under the provisions of an act of the General Assembly of the State 
of Ilinois entitled An act to authorize cities and counties to subseribe 
stock to the railroad, approved November 6th, A. D. 1849, and under 
authority as evidenced by a majority of the qualified voters of said 
Frank!in county at an election held in said county, in conformity 
with the provisions of said act, on the llth day of September, 
A. D. 1869, does hereby subscribe the sum of fifty thousand dollars 
to the capital stock of the Belleville & Eldorado Railroad Com- 
pany, payable in bonds of thesaid Franklin county at par; said bonds 
to be due in twenty years after the date thereof, and payable at the 
option of said Franklin county after five years; said bonds to bear 
interest from date at tie rate of 8% per annum, payable semi-annu- 
ally ; said bonds to be of the denomination of one thousand dol- 
lars each. 

It is therefore considered and ordered by the board of supervisors 
of Franklin county, and State of Illinois, that the chairman of the 
board of supervisors of said Franklin county and the clerk thereof 
are hereby ordered and directed td execute bonds of said Franklin 
county in payment of said amended subscription to said capital 
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stuck of the Belleville & Eldorado Railroad Company as follows, 
to wit: That said chairman and said clerk execute one hundred 
bonds of said Franklin county of the denomination of one thousand 
dollars each, payable to the Belleville & Eldorado Railroad Com- 
pany or bearer twenty years after the date thereof, and payable at any 
time after five years and before said bonds become due, at the option 
of said Franklin county, with interest thereon trom the date thereof 
at the rate of eight 8% annum, payable semi-annually on the Ist 

days of January and July of each year; said bonds and the 
204 interest thereon to be made payable in the city and State of 

New York, at the place where the treasurer of the State of 
Il}inois pays the interest and debt of said State; said bonds to be 
executed in conformity with and under the provisions of an act of 
the General Assembly of the State of Illinois entitled An act to in- 
corporate the Belleville & Eldorado Railroad Company, approved 
Feb. 22nd, A. D. 1861, authorizing subseription to the capital 
stock of said railroad company, and in accordance with the ma- 
jority of the votes cast at an election held in said county, In con- 
formity with the provisions of said act, on the lith day of Septem- 
ber, A. D. 1869. 

It is further ordered by said board of supervisors of said Franklin 
county that the chairman of said board of supervisors and the clerk 
thereof are hereby here ordered and directed to execute bonds of said 
Franklin county in payment of said amended subscription to the eap- 
ital stock of the Belleville & Eldorado Railroad Company as follows, to 
wit: That said chairman and said clerk execute fifty bonds of said 
Franklin county of the denomination of one thousand dollars each, 
pavable to the Belleville & Eldorado Railroad Company or bearer 
twenty years efter the date thereof, and payable at any time after five 
vears and before said bonds become due, at the option of the said 
Franklin county, with interest thereon from the date thereof at the 
rate of 8% per annum, payable semi-annually on the Ist days 
of Januarv and July of each year; said bonds and the interest 
thereon to be made payable in the city and State of New York, at 
the place where the treasurer of the State of Illinois pays the inter- 
est and debt of said State. 

Said bonds to be exeeuted and in couformity with and under the 
provisions of an act of the General Assembly of the State of Hlinois 
entitled An act to authorize cities and counties to subseribe stock 

to railroads, approved November 6th, A. D. 1549, and as 
205 authorized by a majority of the qualified voters of said 

Franklin county at an election held in said county, in ac- 
cordance with the provisions of said act, on the 11th day of Septem- 
ber, A. D. 1869. 

It is further ordered by the board of supervisors of said Frank- 
lin county that the clerk of said board make a record of said bouds 
and the coupons thereto attached as required by jaw. It ts further 
considered and ordered by the board of supervisors that John 
J. St. Clair, chairman, and Joseph M. Weir, member of said board, 
are hereby appointed commissioners in behalf of said Franklin 
county, and said commissioners are hereby ordered and directed 
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to safely convey said bonds above describe- and executed to the 
city of Evansville and deposit the same with the Evansville National 
bank, trustee as aforesaid, and take receipt therefore; said commis- 
sioners are further ordered and directed to receive from said trustee, 
in exchange for said bonds so deposited by them, the above-mentioned 
one hundred and fifty (150) bonds of said Franklin county, executed 
as aforesaid, on the 22nd day of December, A. D. 1876, and that said 
commissioners are ordered to safely convey said bonds to the county 
of Franklin aforesaid, and deliver the same to the said board of 
supervisors or its committee appointed to cancel and destroy the 
same. 

It is further ordered by the board of supervisors of said Franklin 
county that said Evansville national bank, trustee as aforesaid, 
received said bonds to be executed, pursuant to the order of said 
board of supervisors, at the special November —, A. D. 1877, and 
that said trustee hold said bonds and deliver the same to said rail- 
road company only on the same conditions and under the same 
restrictions as specified in the order of said board of supervisors 
made, as aforesaid, on the 13th day of December, A. D. 1876. 

J. M. WEIR. 


On motion, the foregoing preamble and order was adopted 
206 by the following votes: 
Yeas—J. M. Weir, L. Day, J. K. Manion, L. D. Walker, 
aud John J. St. Clair. 
Nays—James M. Brayfield, S. P. Kirkpatrick, and Jessie Taylor. 


DECEMPER 4TH, 1877. 


To the honorable board of supervisors of Franklin county, Illinois, 
now in session—to the chairman and gentlemen of the board: 


Your committee appointed to proceed to Evansville, Indiana, and 
exchange the bonds, amounting to one hundred and fifty thousand 
dollars, ask leave to make the following report, to wit: 

We have been to Evansville, Indiana, and have made the ex- 
change as directed by the board, and we submit with this report 
the receipt for new bonds and also the old bonds; and we, your 
committee, respectfully recommend that the following members be 
a cominittee to destroy said old bonds at this meeting: J. M. Bray- 
field, kK. W. Williams, and S. P. Kirkpatrick. 

All of which is respectfully submitted. 

J. J. ST. CLAIR anp 
J. M. WEIR. 


On motion, the foregoing report was received and committee dis- 
charged. 


Afterwards, to wit, on this day, J. J.St. Clairand Joseph M. Weir, 
commissioners as aforesaid, brought before the board of supervisors 
of Franklin county, Illinois, and delivered one hundred and fifty 
county bonds of the denomination of one thousand dollars each, 
with coupons attached, numbered from one to one hundred amd 
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fifty, inclusive, issued to the Belleville & E!dorado Railroad Com- 
pany, made the 4th day of December, 1876, to J. M. Brayfield, J 
W. Williams, and S. P. Kirkpatrick, committee appointed to receive, 
destroy, and cancel of record the aforesaid bonds and coupons ; 
also the said St. Clair and Weir, commissioners as aforesaid, pre- 
sented to the board of supervisors the receipt of Henry Reiz, cashier 
of the Evansville national bauk, for the one hundred and fifty bonds 

of one thousand dollars cach deposited in lieu of old bonds, 
207 as follows, to wit: 


The bonds referred to in this report were this day, Nov. 4th, 
1877, withdrawn by John J. St. Clair, president, and Joseph M. 
Weir, of the board of supervisors of Franklin county, Illinois, as 
per order of said board att-ched hereto, and new bonds, dated Nov. 
13th, 1877, deposited in lieu thereof, and one hundred and fifty 
thousand dollars in amount, and held subject — the order of the 
borad of supervisors attached hereto—Exhibit “A.” 


HENRY REIZ, Cashier. 


And afterwards, to wit, on this day, comes Brayfield, Williams, 
and Kirkpatrick, committee as aforesaid, and make their report 
that they have destroyed the one hundred and fifty bonds as afore- 
said and cancelled the same, with coupons attached, of record, and 
ask tu be discharged ; and, on motion, report received and commit- 
tee discharged 

Marcu 4ru, 1878S. 

On motion, resolved that the chair appoint a committee of three 
to examine all petitions in regard to extending time for building 
the Belleville & Eldorado Railroad Company and report by to mor- 
row, one o’clock p.m. Motion carried, and the chair appointed J. 
M. Brayfield and J. M. Weir and J. Kk. Manion as such committee. 


Maren Sru, 1878. 


STATE OF ILLINOIS, 
Franklin County, hs 


Supervisors’ Court, March Term. Mareh 5th, A. D. 1878. 


88 - 


To the chairman and gentlemen of the board of supervisors: 


Your committee to whom was referred the petitions requesting 
this board not to extend the time further than the 15th day of 
March, 1878, to the Belleville & Eldorado Railroad Company to 
build the Belleville & Eldorado railroad would represent that we 
have examined said petitions and find 1,554 names on said peti- 
tion, but cannot vouch for the correctness of said petitioners, and 

would request said board to duly consider said petition. 
208 All of which is respectfully submitted. 


JAMES K. MANION, 
J. M. WEIR. 
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On motion, repert of committee received and committee dis- 
charged. 

Resolved by the board of supervisors of Franklin county, That 
we hereby extend to the board of directors of the Belleville & 
Eldorado Railroad Company further time for the building of said 
railroad until the 15th day of September, 1878. 

J. M. WEIR. 

March the 5th, 1878. 


Resolved by the board of supervisors of Franklin county, That 
we hereby extend to the board of directorz of the Belleville & 
Eldorado Railroad Company further time for the building of said 
railroad until the 15th day of September, 1878. 

J. M. WEIR. 

March the 5th, 1878. 


Motion and second- that the above resolution be amended so 
as to read Ist day of May instead of the 15th day of September, 
1878. 

Vote on the adoption of the amendment stood : 

Yeas—Brayfield, Taylor, Williams, Kirkpatrick. 

‘Nays—Weir, Walker, Day, Manion, St. Clair. 

Vote on the adoption of the resolution extending the time to the 
board of directors for the construction of the Belleville & Eldo- 
rado railroad stood : 

Yeas—Weir, Walker, Day, Manion, St. Clair. 

Nays—Bravfield, Taylor, Williams, Kirkpatrick. 


On motion of Isham Harrison, the following resolution was 
adopted : 


Whereas one liundred and fifty of the railroad bends of Franklin 
county, as bonds of this county which were designed to be paid 
upon certain conditions to the Belleville & Eldorado Railroad 
Company for stock, for the sum of one thousand dollars each, 
were deposited with the Evansville national bank, Evansville, 
Indiana, as trustee, by the supervisors of said county, under 
and by virtue of an order of said board of supervisors made 
at the November special meeting thereof, A. D. 1877; and 
whereas there is doubt of the legality of placing said bonds out of 
the immediate custody and possession of this board: There- 
fore it is ordered by the said board of supervisors of said 
county that Chas. A. Akin, county clerk, be, and he is hereby, ap- 

pointed agent and commissioner for and on behalf of said 
209 county to proceed to Evansville, Indiana, at once and for and 

on bebalf of Franklin county demand and receive said bonds 
from saia bank and receipt for the same, and pay said bank all 
reasonable charges for keeping said bonds, and that said Chas. A. 
Akin keep and retain possession. of the said bonds for and on be- 
half of this board of supervisors until otherwise directed by this 
beard or the successors thereof, dnd that said Chas. A. Akin re- 
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port to this board at its next meeting of his acts and doings under 
this order. 
Dated this 22nd day of July, A. D. 1878. 
ISHAM [ARRISON, Jover. 


On motion, the above order was adopted by the board. 
(September Oth, 1878.) 


And now comes Clias. A. Akin, commissioner of and on behalf 
of Franklin county, appointed by this board to proceed to Evans- 
ville, Indiana, and demand the removal of the Franklin county 
‘allroad bonds to Benton, and makes his report as follows, to wit: 


SraTeE OF ILLINOIs, Bae 
Franklin County, {"’ 


To the honorable chairman and members of the board of super- 
visors: 

The undersigned, who was appointed by this — an agent or 
commissioner in regard to the bonds subseribe- to the Belleville & 
Eldorado railroad on behalf of Franklin county, and who was or- 
dered by this board to proceed to Evansville, Indiana, and demand 
of the trustee the said bonds, their surrender to him and their re- 
moval to Benton, Franklin county, Illinois, would beg leave to make 
the following report of his doings: 

Immediately after the passage of said order by this board I pro- 
ceeded to Evansville, Indiana, and demanded of the president of the 
Evansville National Bank of Evansville, Indiana, the delivery into 
my hands of the said bonds, and at the same time I presented a 
copy of the order of this court authorizing the same, and also a copy 
of his receipt showing that the bonds were deposited with him. I 
also tendered him my receipt for said bonds. Whereupon the said 

president of said bank, as such trustee, refused, upon the 
210 = order of this court, to deliver into my hands the said bonds ; 

consequently I returned home without the said bonds; and 
[ would further report that as such agent or commissioner I have 
never obtained the possession of said bonds or any part of them. 

All of which is respectfully submitted. 

CHAS. A. AKIN, 


Commissioner on Behalf of Franklin County. 


On motion, the above report was received and adopted by the 
board. 

And now comes Ishain Harrison and presents the following reso- 
lution, which was adopted by the board, as follows, to wit: 


State OF [Lninots, |... 

Franklin County, | ° 

To the chairman and board of supervisors of Franklin county, IIli- 
nols : 

Resolved, That we request Judge D. M. Browning to make a re- 

port to this court as to the amount of Franklin county bonds he 
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has signed as agent on behalf of Franklin county to the Belleville 
& Eldorado Railroad Company or the contractors of said road ; said 
report to contain the number of the several bonds and under what 
act issued; also to show the amount of stock by certificates that has 
been given by said railroad company, and to make report to this 
board at one o’clock p. m. of this date. 

Dated this September 16th, A. D. 1878 


On motion of James K. Manion, the chair appointed Isham Har- 
rison a committee of one to inform D. M. Browning of the foregoing 
resolution. 

And also, on motion of Isham Harrison, it is ordered by the 
board that the clerk furnish D. M. Browning with a copy of the 
above resolution. 


Now comes D. M. Browning, county judge, and makes the follow- 
ing report, to wit: 


STATE OF ILLINOIS, 
Franklin County. 


211 ‘To the honorable board of supervisors of Franklin county, 
| Illinois: 

The undersigned, county judge of Franklin county, Illinois, would 
respectfully report, in accordance with your resolution of this day, 
that under the contract made by your board subscribing stock to 
the Belleville & Eldorado Railroad Company I have given orders 
to James Hill & Company for the Franklin county bonds as each 
mile of said railroad was built from Saline county, Illinois, to Benton, 
and under said orders James Hill & Co. have drawn from the Evans- 
ville national —, as trustee, seventy-five thousand dollars in Frank- 
lin county bonds, being bonds from number one to seventy-five, 
inclusive, issued under act of February 22nd, A. D. 1861, incorporat- 
ing the Belleville and Eldorado Railroad Company. The Evansville 
national bank, as trustee, holds, subject to the order of the board 
of supervisors of this county, seventy-five thousand dollars in cer- 
tificates of stock issued by said railroad company to Franklin 
county, Illinois. ‘There has been one-half of the bonds delivered 
and one-half of the stock certificates deposited under the subscription 
made by your honorable body. 

Respectfully submitted. 

D. M. BROWNING. 

September 16th, 1878. 


And now comes James Ifill & Co. and submit a proposition ask- 
ing for an extension of the time for completing the Belleville & El- 
dorado railroad as follows, to wit: 


STATE OF ILLINOIS, 
Franklin County. Ls 


Yo the honorable board of supervisors of Franklin county, Illinois: 
The Belleville & Eldorado Railroad Company respectfully repre- 


te aT, — 
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sent unto your honorable body that, in pursuance of the contract 
heretofore made with this honorable board, James I1ill & Co., the 
contractors for the construction of said railroad from the east line 

of said county to Duquoin, in Perry county, Illinois, have 
212 completed said railroad to the main street leading south from 

the court-house in Benton and within one-fourth of a mile 
of said court-house, and that trains of cars have been propelled over 
said road by steam; that the time allowed by the order of your 
honorable body for the completion of said railroad expired on the 
15th inst.; that no further extension of said road can be made with- 
out the friendly co-operation of your honorable body in extending 
the time to said company and contractors for the completion of said 
road. Said company feel warranted that if a reasonable time be 
fixed upon by your honorable body that work will at once progress 
on said road ; but owing tothe fact that the winter season is rapidly 
approaching, in which the work may — necessa-ily delayed in con- 
sequence of unfavorable weather, the said company feel constrained 
to ask for an extension for one year from this date. If, however, 
your honorable body should feel disinclined to act in the premises 
at this time, so as to insure the success of the enterprise, your peti- 
tioners respectfully ask that you adjourn without action for such 
time as will enable each of your honorable body to consult his con- 
stituents on the subject for an extension of time. 

fF. M. YOUNGBLOOD, 
Solicitor for the Belleville & Eldorado R. R?. 


The following resolution was presented by Isham Harrison and 
adopted by the board, to wit: 


STATE OF ILLINOIS, o: 
Franklin County, f° 


To the chairman and gentlemen of the board of supervisors of Frank- 
lin county, Illinois: 


Whereas there are one hundred and fifty bonds, of the denomina- 
nation of one thousand dollars each, issued in aid of the Belleville & 
Eldorado Railroad Company for the construction of a railroad through 
the county of Franklin and State of Lilinois, at the special Novem- 
ber term, A. D. 1876, with the express understanding that said 

road was to be completed through the said county to Du- 
213 = quoin,in Perry county, Lllinois, by the 15th day of March, 

A. D. 1878; and whereas said railroad company failed upon 
their part to complete said railroad according to the contract above 
mentioned ; and whereas the county board of said county did, atthe 
March term, A. D. 1878, extend the time for the completion of said 
road to the said company until the 15th day of September, A. D. 
1878; and whereas the said railroad company again failed to 
complete said road last above mentioned: Therefore be it re- 
solved by the county board of said Franklin county, at a special 
meeting held for county business on the 16th day of Septem- 
ber, A. D. 1878, that we do hereby declare the said contract at 
19—125 
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an end, and that we do authorize and request the First National Bank 
of Evansville, Indiana, to transmit by express to Duquoin, Illinois, 
all the bonds and certificates of stock in said railroad that may be 
in possession of said bank to Chas. A. Akin, who is commissioner 
and agent on behalf of the people of said Franklin county ; and the 
said Chas. A. Akin is hereby authorized to receipt for the same 
and pay all reasonable charges and safely keep said bonds for the 
further action of the said county board. 

And now comes IF. M. Youngblood, solicitor for James Hill & Co., 
contractors of and for the building of the Belleville & Eldorado 
railroad, and enters his protest against the action of the board of 
supervisors of Franklin county in withdrawing the bonds from thie 
Evansville national bank and their removal to Benton, Illinois. 


OcTroBeR 21st, 1878. 


And now comes James K. Manion and offered the following res- 
olution, which was adopted by the board, to wit: 

At a meeting of the board of supervisors of Franklin county, 
Iinois, held in Benton on Monday, July 22nd, A. D. 1878, all the 
members present—J. M. Brayfield, chairman ; Chas. A. Akin, clerk ; 
James M. Akin, sheriff—among other proceedings the following were 
had : 

On motion of Isham Harrison, the following resolution 
214 ~was adopted by the board, to wit: 

Whereas one hundred and fifty of the railroad bonds of 
Franklin county as bonds of this county which were designed to be 
paid upon certain conditions to the Belleville & Eldorado Railroad 
Company for stock, for the sum of one thousand dollars each, were 
deposited with the Evansville National Bank of Evansville, Indi- 
ana, as trustee, by tiie supervisors of said county, under and by vir- 
tue of an order of said board of supervisors made at the November 
term (special meeting) thereof, A. D. 1877; and whereas there is 
doubt of the legality of placing said bonds out of the immediate 
custody and possession of this board: 

Therefore it is ordered by said board of supervisors of said county 
that Chas. A. Akin, county clerk of said county, be, and he is 
hereby, appointed agent and commissioner for and on behalf of 
said county to proceed to Evansville, Indiana, at once, and for and 
on behalf of Franklin county demand and receive said bonds and 
receipt for the same and pay said bank all reasonable ciarges for 
keeping said bonds, and that said Chas. A. Akin keep and _ retain 
the possession of said bonds for and on behalf of this board of su- 
pervisors thereof, and that said Chas. A. Akin report to this board 
ut its next meeting of his acts and doings under this order. 

Dated this 22nd day of July, A. D. 1878. 

ISHAM HARRISON, Mover. 


On motion, the above order was adoted by the board. 


And afterwards, to wit, on the 16th day of September, A. D. 1878, 
all the members being present—J. M. Brayfield, chairman ; Chas. 
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A. Akin, clerk; James M. Aiken, sheriff—among other proceedings 
before the board the following were had, to wit: 


STATE OF ILLINOIS, 


aa a 88! 
Frankiin County, { 


To the chairman and gentlemen of the board of supervisors of 
Franklin, county, Illinois: 
215 Whereas there are one hundred and fifty bonds, of the de- 
homination of one thousand dollars each, issued in aid of the 
Belleville & Eldorado Railroad Company for the construction of a 
railroad through the ecunty of Franklin and State of Illinois, at the 
special November term, A. D. 1876, with the express understanding 
that said road was to be completed through the said county to Du- 
quoin, in Perry county, Illinois, by the 15th day of March, A. D. 
1878; and whereas said railroad company failed upon their part 
to complete said road according to the contract above mentioned ; 
and whereas the county board of said county did, at the Marel:; 
term, A. D. 1878, extend the time for the completion of said road 
to the said company until the 15th day of September, A. D. 1878; 
and whereas the said railroad company again failed to complete 
said road according to the contract last above mentioned : 

Now, therefore, be it resolved by the county board of said Frank- 
lin county, at a special meeting held for county business on the 
16th day of September, A. D. 1878, that we do hereby declare the 
said contract atan end,and that we do authorize and request the 
First National Bank of Evansville, Indiana, to transmit by express 
to Duquoin, Illinois, all the bonds and certificates of said stock in 
said railroad that may be in the possession of said bank to Chas. A. 
Akin, who is commissioner and agent on behalf of the peopie of said 
Franklin county, and the said Chas. A. Akin is hereby authorized 
to receipt for the same and pay all reasonable charges and safely 
keep said bonds for the further action of the said county board. By 
action of the board the ebove resolution was adopted. Therefore 
be it resolved by this board that the above resolution be, and the 
same is hereby, re-cinded. 

Dated this October 21st, 1878. 

J. K. MANION, Mover. 


On motion of John W. Williams, the yeas and nays were de- 
manded on the adoption of the above resolution, which resulted as 
follows : 
216 Yeas—John J. St. Clair, James Kk. Manion, C. C. Biggs, 
Isham Harrison, Silas P. Kirkpatrick. 
Noes—Jessie Tavlor, Thomas Neal, John Williams. 
The chairman, James M. Brayfield, entered his protest against the 
adoption of the above resolution. 
And now, on motion of John J. St. Clair, the following resolution 
was adopted by the board, to wit: 
Whereas at a special meeting of the board of supervisors of 
Franklin county, held at the court-house in Benton, in said county, 
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on the 13th day of December, A. D. 1876, a contract was made be- 
tween the said board of supervisors of said county and the Belleville 
& Eldorado Railroad Company and James Hill and William Nye, 
under the firm name of James Hill & Co.,as contractors under said 
company, for the construction of said Belleville & Eldorado railroad 
from the east line of said Franklin county to Duquoin, in Perry 
county, in which contract the said board of supervisors agreed to 
deliver to said railroad company and said James Hill & Co. one 
hundred and fifty bonds of said Franklin county at the denomina- 
tion of one thousand dollars each, and to receive for said bonds the 
capital stock of said railroad company to the amount of one hun- 
dred and fifty thousand dollars; and whereas, under said contract, 
said bonds and stock were issued and placed in the hands of the 
Evansville National Bank, of Evansville, Indiana, as trustee for the 
county of Franklin, the said railroad company, and the said James 
Hill & Co.; and whereas said bonds and stocks were issued and 
placed in the hands of said trustee; and whereas by said contract 
the said bonds of Franklin county were to be delivered to said rail- 
road company pro rata for — mile of said railroad as each mile of 
said railroad should be completed under the contract, and when the 
county judge of Franklin county should certify to said trustee that 
said railroad had been completed as provided in said contract, and 
sald stock to be delivered to said county by said trustee ; 
217 And whereas, under said contraet, the said railroad com- 
pany and James Hill & Co. have completed said road from 
the east line of said county to Benton, and cars have been propelled 
by steam thereon, and seventy-five of the said bonds of said county 
have been delivered to the company and James [Lill & Co., and 
seventy-five thousand dollars’ worth of the capital stock of said rail- 
road company has been deposited with the said trustee for said 
Franklin county ; and whereas the time for the completion of said 
railroad to Duquoin, under said contract, expired on the 15th day 
of September, A. D. 1878; and whereas we regard it as advantageous 
to the people of said county to have said railroad completed 
through to Duquoin, so as to give our shippers competition in rail- 
road transportation ; and whereas said railroad cannot be extended 
to Duquoin, in the judgment of the board, without the time be ex- 
teuded to said company and contractors,.and said bonds be de- 
livered to said company as provided in said contract: 

Therefore be it resolved by the board of supervisors of Franklin 
county, Illinois, in special meeting assembled, that the time for the 
completion of the said Belleville & Eldorado railroad from Benton 
to Duquoin be extended to said company and contractors until the 
Ist day of November, A. D. 1879. 

And be it further ordered by said board of supervisors, that said 
Evansville national bank, as trustee aforesaid, be, and is hereby, 
ordered to pay out to said railroad company the bonds of said county 
now in its hand- as soon as the railroad is completed to Duquoin 
as provided in said original contract. 


JOUN J. ST. CLAIR, Mover. 
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On motion of John W. Williams the yeas and nays were de- 
manded on the above rewolution, which resulted as follows: 
Yeas—John J. St. Clair, James K. Manion, C. C. Biggs, Isham 
Harrison, Silas P. Kirkpatrick. 
Noes—Jesse Taylor, Thomas Neal, Johu W. Williams. 
218 The chairman, James M. Braytield, entered his protest 
against the adoption of the above resolution. 


Board met pursuant to adjourument at 9 o’clock a. m. Tuesday, 
April 22nd, 1879. 

Roll-call: All the members present. 

On motion of Washington Vaughn, Honorable I. M. Young- 
blood, attorney for the Belleville & Eldorado railroad, is requested 
to read the contract or agreement made and entered into between 
James Hill & Co., contractors of said railroad company, and W. 
Bayard Cutting, of New York. Contract read in the presence of 
the board. 

And now comes James Martin, of Good township, and offers the 
following resolution, which is adopted by the board, to wit: 


To the chairman and board of supervisors of Franklin county, Ili- 

Nols: 

Whereas a majority of this board have recently come into oflice 
and are not fully advised concerning the legal effect of the acts and 
proceedings of cur predecessors in office relative to and concerning 
the Belleville & Eldorado Railroad Company and the bonds of this 
county known as our railroad bonds; and whereas we can see no 
advantage to be gained by the hasty and premature action on our 
parts in the premises, but desire to proceed deliberately and ad- 
visedly as the representatives of the tax-payers of Franklin county, 
Illinois: 

Therefore resolved, that the president and eashier of the Evans- 
ville National Bank, of Evansville, Indiana, the present custodians 
of at least a portion of our said county railroad bonds, be, and they 
are hereby, instructed not to pay out or deliver over any of our said 
railroad bonds to the officers or representatives of said Belleville 
& Eldorado Railroad Company, or to any other person or persons 
whomsoever, until further instructed to do so by this board. 

Resolved, that the said president and said cashier above named 
be, and they are hereby, requested to report immediately to the chair- 

man of this board the numbers, amounts, and dates of all our 
219 ~~ said railroad bonds now in their custody or possession, to- 

gether with any other facts within their knowledge connected 
with said bonds deemed proper by then to report. 

Resolved, that the clerk of this Franklin county, Illinois, be in- 
structed to transmit without delay a certified copy of these resolu- 
tion-, together with the action of this board concerning the same, 
to the said president and said cashier of said Evansville National 
Bank, of Evansville, Indiana. 

JAMES MARTIN. 
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On motion of Samuel F. Buntin, the following resolution was read 
by the clerk of this board, to wit: 

Resolved by the board of supervisors of Franklin county, [h- 
nois, at the special term of said —, held at Benton April 21st & 
22nd, 1879, that we do hereby endorse and sustain the action of the 
board of supervisors of our county in the year of 1878 in contracting 
for the construction of the B. & E.R. R. with James Hill & Co., and 
for the extension of the time granted to said company to complete 
their contract, and that we believe any action tending to vitiate said 
contract or impair the credit of the bonds issued under said con- 
tract should be discouraged by us until after the Ist of November, 


1879. 
S. F. BUNTIN. 
The above resolution was rejected by the board. 


Arnin 307Tu, 187$ 

On motion of John W. Williams, the following resolution was 
read and adopted by the board, to wit: 

Resolved by the board of supervisors of Franklin county, Illi- 
nois, that the county of Franklin, State of Illinois, do employ An- 
drew D. Duff, of Carbondale, Illinois, attorney for said county, to 
bring suit in the name of said county to prevent the further de- 
livery of any bonds of said county to the Belleville & Eldorado 
Railroad Company or to any person or persons for them, and to 


test the legality of said bonds in some court having jurisdiction of 


the same. 
JOHN W. WILLIAMS, Mover. 


920) At the request of Join J. St. Clair, a member of the board, 
the yeas and nays were demanded upon the adoption of the 

above resolution, which resulted as follows, to wit: 

Yeas—James Martin, Washington Vaughn, Johu M. Darr, Jessie 
Taylor, John W. W illiams. 

Nays—Joseph Hammons, John J. St. Clair, Samuel F. Buntin. 

On motion of John W. Williams, the chair appointed John M. 
Darr, James Martin, and Jesse Taylor a committee of three to con- 
fer with Andrew D. Duff upon the subject of the suit at law with 
the Belleville & Eldorado Railroad Company. 


And now comes the committee appointed to confer with A. D. 
Duff and makes the following report : 


STATE OF ILLINOIS, 
Franklin County, . 


To the chairman and board of supervisors of Franklin county: 
We, your committee appointed to confer with Andrew D. Duff in 
regard to bringing suit to test the legality of said Franklin county 
railroad bonds and to prevent the further delivery of the same, beg 
leave to report as follows, to wit: 
We have conferred with said A-D. Duff and have agreed with 


{ 
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him, as per contract entered into between ‘said Duff and a majority 
of the members of this board, as follows, to wit : 
All of which is respectfully submitted. 
JAMES M. DARR. 
JESSE TAYLOR. 
JAMES MARTIN. 


Contract. 


Contract between Andrew D. Dulf, of the one part, and The 
County of Franklin, of the other part, as follows, viz: 

Said Duff, as attorney for said county, agrees to commence and 
prosecute to as speedy a termination as the laws and the rales and 
practices of the court will permit the proper suit or proceedings to 
protect and secure said county against the issue and delivery of any 
more of the seventy-five thousand dollars of the bonds of the said 

county now in the possession of a certain bank in Evans- 
221 ~—ville, Indiana, as trustee to the Belleville & Eldorado Rail- 

road Company, purporting to be in payment of a supposed 
subscription of said county to the capital stock of said railroad com- 
pany undera vote of the people of said county in 1869, said suit or 
proceedings to be commenced at once; and the said county agrees 
to pay a retainer of three hundred dollars when this contract is 
signed and filed for record, and when there shall be a final judgment 
or decree by the proper court that said bonds so in the hands of said 
bank as trustee be returned to the proper authority of said county 
or declared void, and that said county is not lawfully bo-nd and has 
no lawful power and authority to deliver said bonds to said railroad 
company or to issue and deliver any other bonds of said county to 
said railroad company instead of those now in the hands of said 
trustee, then said county agrees to pay said Duff one thousand and 
seven hundred dollars more for his said legal services. But if, upon 
a final hearing of said suit or proceedings, it shall be adjudged by 
the court that said county is and can be compelled to issue and de- 
liver the said sum of seventy-five thousand dollars of bonds not yet 
delivered to said company, then and in that case said county Is not 
to pay said Duff any other fee or sum than the said three hundred 
dollars retainer named at the time this contract is signed and _ filed 
for record. 

It is also further agreed between said parties that said parties is 
not to withdra'y, dismiss, or discontinue any suit or proceeding 
commenced by said Duff in its name for the above purposes without 
his consent; and if said county should do so, then the said sum of 
seventeen hundred doilars over and above said retainer shall at 
once become due and payable to said Duff by said county; and, 
lastly, this contract shall be signed by said Dutf and then by the 
board of supervisors of said county or a majority of them and then 
spread upon the records of said board by the county clerk as the 

contract of the parties hereto upon the subject-matter herein 
222 ~=mentioned and set forth. 
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In witness whereof we have hereunto set our hands and seais 
this 50th day of April, A. D. 1879. 


ANDREW D. DUFF, Attorney. SEAL. 
JESSE TAYLOR, Supervisor. SEAL. | 
J. W. WILLIAMS, Supervisor, F. C. SEAL. 


JAMES MARTIN, Supervisor, F. C. SEAL. 
WASHINGTON VAUGN, Sup’t, F.C. [SEAL 
JOHN M. DARR, Sup’t, F. C. SEAL. 


od 


And now comes John M. Darr, of Ewing township, and offers the 
following resolution, which was adopted by the board, to wit: 

Resolved by the board, That the contract this day signed by An- 
drew D. Duff, for himself, and by a majority of this board, for and 
on behalf of Franklin county, in regard to certain bonds of said 
county about to be issued to the Belleville & Eldorado Railroad 
Company be, and the same is hereby, ratified by this board for and 
on behalf of said county as the contract thereof, and it is hereby 
ordered that said contract be filed of record by the clerk upon the 
proper records of this board,and that said —,as the attorney of said 
county, is hereby authorized and requested to proceed at once, by 
the institution of the proper suit or proceedings in the name of this 
county, to carry cut his undertaking and agreement in said contract 
contained. 

JOHN M. DARR, Mover. 


By request — John J. St. Clair, a member of this board, the yeas 
and nays on theadoption of the above resolution was ordered, which 
showed the following vote : 

Yeas—James Martin, Washingion Vaughn, John M. Darr, John 
W. Williams, Jesse Taylor. 

Nays—Joseph Hammons, John J. St. Clair, Samuel F. Buntin. 


May 10rn, 1879. 
And now comes Jolin J. St. Clair, member of this board, and offers 
the following resolution, which was rejected by the board, to wit: 


Special Term, Supervisors’ Court, Franklin County, Illinois, May 
10th, 1879. 


Wiiereas there is a difference of opinion among the members of 
the board as to wishes of a majority of the voters of the county on 
the railroad question: Therefore— 
225 Resolved, That petitions becireulated throughout the county 
to read as follows, to wit: We, the undersigned, legal voters 
of Franklin county and State of Illinois, hereby petition our board 
of supervisors to take such action as will cause the dismissal of the 
suit of our county by A. D. Dulf as attorney against the Belleville 
& Eldorado railroad and Bank of Evansville, as trustee, and prevent 
our county from paying any further costs or attorney fees than those 
already paid in said cause, and such action as will carry out the 
contract of our county with the B. & E.R. R. in good faith and by 


— 


~s 
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all honorable and legal means encourage the completion of said road 
at the earliest possible period of time. 

Resolved, That the board meet again on May 19th, IST9, at ten 
o'clock a. m., and if at that time a majority of the legal voters of 
the county have signed the foregoing the board will take sueh action 
as to carry out the wishes of th- petitioner. 


J. J. ST. CLAIR. 


June dru, 1879. 

And now comes Samuel F. Buntin, a member of this board, who 
offers the following resolution, which is adopted and ordered of 
record, as follows: 

Resolved by the board of supervisors of Franklin county, That 
the suit now pending in the circuit court of Franklin county in 
which The County of Franklin is complainant and The Belleville & 
Eldorado Railroad Company and others are defendants, it being a 
bill in chancery to enjoin the delivery of the bonds of said county 
now in the hands of the Evansville national bank, as trustee, to the 
Belleville & Eldorado Railroad Company under its contraet with 
said county as said railroad shall be completed to Duquoin, be dis- 
missed and discontinued, and that said bonds be delivered in striet 
compliance with the original contract made with the said county 
and the said railroad company and the contractors. 

And be it further resolved by the board of supervisors, That John 

J. St. Clair hereafter; as said railroad progresses from Benton 
224 to Duquoin, examine and receive said road under said con- 

tract, as therein provided for the county judge of said county 
to do,and to give orders to the said trustee, and that the trustee 
hereafter deliver said bonds on the order of the said John J. St. 
Clair showing that said railroad has been completed as provided in 
said contract. 

And be it further resolved, That on the delivery of said bonds, 
or any part thereof, on the order of the said John J. St. Clair the 
chairman of this board is hereby directed toattach lis certificate of 
registration to each of said bonds. 

And be it further resolved, That all resolutions of this board 
heretofore passed on this subject inconsistent herewith be, and the 
same are hereby, repealed and revoked. 

And it is further resolved, That fF. M. Youngblood be, and he is 
hereby, authorized and empowered to tuke such legal steps as may 
be necessary to have said suit above mentioned dismissed and dis- 
continued. 

S. fF. BUNTIN, Dover. 


By request the yeas and nays are called for on the adoption of 
the above resolution, which showed the following votes: Yeas— 
‘ohn J. St. Clair, Joseph Hammons, 8. Il. Buntin, John G. Bowling. 
Noes—Jesse Taylor, J. W. Williams, J. M. Darr, and James Martin. 
There being a tie vote, the chairman voted in the aflirmative. 


Articles of agreement made and entered into between the county 
of Franklin, in the State of Illinois, party of the first part, and the 
20—1] 25: 
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Belleville & Eldorado Company. party of the second part, and James 
Hill & Company, contractors tor the construction of the Belleville 
& Eldorado railroad, party of the third part, witnesseth : 

That whereas the said county of Franklin has heretofore issued 
and placed in the hands of the Evansville National Bank of Evans- 
ville, indiana, as trustee, one hundred and fifty bonds of said county 
of the denomination of one thousand dollars each, which bonds 

were placed in the hands of said bank as trustee in pursu- 
225. ance of a contract with said county of Franklin and said 

Belleville & Eldorado Railroad Company and the said James 
Hill & Co. for the construction and completion of the Belleville & 
Eldorado railroad from the east line of Franklin county to Du- 
quoin, in Perry county, and under said contract the said trustee was 
directed to pay out said bonds to the said railroad company in pro 
rata installments as each mile of said road should be completed in 
pursuance of said contract from the said east line of said Franklin 
county westward to Duquoin; and 

Whereas said railroad has been completed under said contract to 
a point two miles west of Benton, in said county, and eighty-three 
of said bonds have been delivered to said railroad company and 
said James Hill & Co. under said contract, leaving sixty-seven yet 
in the hands of said trustee; and 

Whereas the county of Franklin, party of the first part, did, in 
the month of May last, retain Andrew D. Duff, counselor-at-law, to 
institute suit in the Franklin circuit court to enjoin the delivery of 
said bonds then in the hands of the said trustee, and agree to pay 


said Duff a fee of two thousand dollars, and have paid to said Dulf 


three hundred dellars on said fee; and 
Whereas the said county of Franklin has by it- board of super- 
visors abandoned and discontinued said injunction suit whereby the 
fee of said Dutf has become due and payable; and 
Whereas the said Andrew has proposed in the spirit of compro- 
mise to except in full satisfaction of his fee in said suit one thou- 
sand dollars in addition to the three hundred dollars already paid 
him; and 
Whereas the said Belleville & Eldorado Railroad Company, 
through its contractors, the said James Hill & Co., have made ample 
arrangements for the certain completion of said railroad through to 
Duquoin in strict compliance with the said contract aforesaid ; and 
Whereas all the materials necessary for the completion of 
226 ~~ said railroad have been bought and paid for, and enough 
thereof is now on the line of said road to complete the same 
eight miles west from Benton and the remainder of said materials 
ready to be placed along the line of said road as fast as the work pro- 
gresses so as to make room therefor; and 
Whereas the said Belleville & Eldorado Company and James Hill 
& Company have pledged to secure the completion of said road to 
Duquoin four hundred and fifty-five thousand dollars par value 
of the first mortgaged bonds on said company, together with about 
seven thousand shares of the capital stock of said company, to W. 
Bayard Cutting, of the city of New York, who is furnishing the nee- 
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essary means, in addition to the proceeds of the Franklin county 
bonds, necessary for the construction of said railroad to Duquoin: 
and 

Whereas grave questions as to the liability of the county of Frank- 
lin for damages to the said railroa:.] company and the said James 
Ifill & Co. have grown out of the action of said county with refer- 
ence to the attempted litigation of said bonds and as to the indi- 
vidual liability of the members of the board of supervisors ; and 

Whereas it is desirable on the part of parties hereto to amicably 
adjust and settle all differences growing out of the action of said 
county relative to said bonds on terms of equity and justice to all 
parties concerned : 

Therefore these presents witnesseth that, in consideration of the 
premises and mutual covenants, promises, agreements, and under- 
takings of the parties hereinafter set forth, the said parties hereto 
mutually covenant, promise, undertake, and agree to and with each 
other as follows, to wit: 

That the Belleville & Eldorado Railroad Company and the said 
James Hill & Company hereby covenant, promise, undertake, and 
agree to and with the said county of Franklin that they will refund 

to said county the three hundred dollars paid to said Andrew 
227. ~—SO*D.: Duff as his fee as aforesaid, and that they will pay to said 

Duff the one thousand dollars agreed to be accepted by him 
in satisfaction of said fee in the following manner: That they will 
deliver to the clerk of this board for cancellation one of the bonds 
of said county, of the denomination of one thousand dollars, when 
the same shall be received by them under this contraet, and that 
they will pay all the expenses of the said trustee growing out of the 
trust created by said original contract. 

And they do further covenant and agree to and with the said 
county of Franklin and with each member of said board of super- 
visors that they will waive and hereby do waive and release all 
claims for damages which they claim to have against said county 
or against any of the members of said board of supervisors growing 
out of any action of said board relative to the delivery of said bonds, 
and hereby waive and release all right of action cither against the 
said county or against the individual members of said board grow- 
ing out of said matters. 

And the county of Franklin hereby promises, covenants, under- 
takes, and agrees to and with the said Belleville & Eldorado Rail- 
roul Company and with the said James Hill & Co. that the said 
[vansville national bank, trustee as aforesaid, shall and said trus- 
tee — hereby directed to deliver to the said railroad company and 
the said James Hill & Company and John J. St. Clair, a member 
of the board of supervisors of said county, on the preseniation of 
this contract, all of the bonds of said county remaining tn the 
hands of said trustee under said original contract, taking their re- 
ceipt for the same, and that said trustee on the delivery of said 
bonds under this contract shall be discharged from all responsibility 
as such trustee. 

And the said Belleville & Eldorado Railroad Company and 
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James Hill & Company further covenant, promise, and agree to and 

with the said county of Franklin that when said bonds shall 
228 _ be so received by said railroad company, the said James Hill 

& Company, and the said John J. St. Clair, said bonds shall 
remain in the hands of the said John J. St. Clair, and shall by him 
be paid to the said railroad and the said James Hill & Company 
pre rata per mile as each mile of said road shall be completed from 
Benton to Duquoin and received by the said John J. St. Clair, as 
heretofore provided for, by the said board of supervisors of said 
Franklin county. 

In witness whereof the said county of Franklin has executed this 
contract by the chairman of the board of supervisors and the clerk 
of said board, under the seal of said board, and the said Belleville 
and Eldorado Railroad Company by its president and secretary, 
under the seal of said company, and the said James Hill & Com- 
pany by their private signature and seal. 

Dated this July 16th, A. D. 1879. 


SAMUEL HAMILTON, [SEAL. ] 
Chairman of the Board of Supervisors 
of Franklin County, Illinois. 


CHAS. A. AKIN, [SEAL. ] 
Clerk: of said Board. 
WILLIAM R. WARD, (SEAL. | 
President Belleville & Eldorado Railroad Company. 
G. B. HOBLIT, [SEAL. | 
Sceretary Belleville & Eldorado Railroad Company. 
JAMES HILL & CO. [SEAL. | 


And now comes Samuel I. Benton and offers the following reso- 
lution, which is adopted by the board and ordered of record, as fol- 
lows: 


Resolved by the board of supervisors of Franklin county, 
that the foregoing contract between the county of Franklin, the 
Belleville & Eldorado Railroad Company, and James Hill & Com- 
pany be accepted oncthe part of said county, and that the chairman 
of the board and the clerk thereof sign the same on the part of said 
county under the seal thereof. 


SAMUEL F. BUNTIN, Mover. 


And now comes John J. St. Clair and offers the following resolu- 
tion, which is adopted by the board and ordered of record, in the 
following words, to wit: 


Resolved by the board of supervisors of Franklin county, 

229 Illinois, that the proposition of Andrew D. Duff to aecept one 
thousand dollars in settlement in full of his claim of one 
thousand and seven hundred dollars as attorney fee, which has 
become due by the terms of a contract heretofore made and en- 
tered into between the board of supervisors of said Franklin county, 
Tilinois, be accepted, and that the county clerk of this — be, and he is 


be 
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hereby, ordered to issue a county order for the sum of one thousand 
dollars, payable to said Andrew D. Duff. 
J. J. ST. CLAIR, Mover. 


On motion of Jesse Taylor the board adjourned, to meet on Mon- 
day, September the Sth, A. D. IS7, at the hour of ten o'clock a. m. 


S. HAMILTON, Chairman 


Attest : CILAS. A. AKIN, 
County Clerk 
SEPTEMBER Stn, 187%). 
The following resolution was introduced by John J. St. Clair, 
member of the board of supervisors from Benton township, and 
udopted by the board as follows, to wit: 


Resolved by the board of supervisors of Franklin county, [linois, 
that the clerk of this board be, and he is hereby, authorized to pro- 
cure the stock-bond certificates of Franklin county, Illinois, to the 
amount of one hundred and fifty thousand dollars from the Evans- 
ville national bank and receipt for the same. 

JOHN J. ST. CLAIR, Jover. 


NOVEMBER OTH, 1S7?. 


On motion of John W. Williams, the board ordered John J. St. 
Clair to secure the payment by James Hill & Company (of) the sum 
of three hundred dollars to the treasurer of Franklin county, IIli- 
hols, In pursuance of a former order and contract on record. 

On motion of John J. St. Clair, the board ordered the clerk of this 
board to deliver to the treasurer of Franklin county, illinois, all the 
certificates of stock in the Belleville & Eldorado Railroad € ompany 

and take his receipt for them. 
230 And now comes John J. St. Clair, who has been appointed 

by this board at a former term agent on the part of the county 
to receive and hold on deposit the residue of railroad bonds then in 
the possession of the Evansville National Bank of Evansville, Indi- 
ana, subject to the order of James Hill & Company, contractors for 
the construction of the Belleville & Eldorado railroad, to be patd 
out to them on the building of said road as per contract, and make- 
oral report of his doings as such agent, and files receipts from said 
James Ifill & Company for all the railroad bonds which came into 
the possession of him, the said John J. St. Clair, except bond num- 
ber fifty (50) of the new series, which said bond is by the said St. 
Clair tiled for cancellation, in pursuance of a former contract made 
and entered into by and between the board of supervisors of Frank- 
lin county, Illinois, and the said James Hill & Company. 

Also the said John J. St. Clair presented to the board all the un- 
earned coupons clipped from the bonds at the time they were deliv- 
ered to the said James Hill & Company ; and, on motion of John 
W. Williams, the board discharged the said John J. St. Clair from 
further duties as such agent. 
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STATE OF ILLINOIS, |... 

Franklin County, ts 

I, Chas. A. Akin, clerk of the county court within and for the 
aforesaid county and State, do hereby certify that the above and 
foregoing is a true, correct, and complete copies of the records of the 
county court of said county as appears of record in said office. 

In testimony whereof I have hereunto set my hand and aflix- 
the seal of said court this the 5th day of June, A. D. 1882. 

CHAS. A. AKIN, 
[L. s.] County Clerk of Franklin County, Illinois. 


(Indorsed :) Filed June the 15th, 1882. J. A. Jones, clerk. 


Opened at request of T. J. Layman, i%sq., June 15th, 82. 
J. A. JONES, Clerk. 


231 Fees for taking depositions ..-... - smecanean . $5 00 
IND CIR cn ncc cee comenineumnmmemmnnn 0 50 


JOHN MULKEY, 
Master in Chancery. 


‘The defendant- then offered in evidence deposition of W. Rh. Ward 
to prove the time of commencing and completing the railroad. The 
plaintiff did not object to the proof of the fact by the deposition, but 
objected to the evidence as being immaterial and improper evidence. 
Objection overruled by the court; to which ruling the plaintiff 
excepted. 


Deposition received in evidence as follows: 
Deposition of W. R. Ward. 


W.R. Warp, being duly sworn according to law, upon his oath 
states as follows : 


Int. Ist. Please state your name, age, residence, and occupation. 

Ans. William R. Ward; age, 53; residence, Benton, Franklin 
county, State of Illinois; merchant and banker, and at present 
vice-president of the Belleville & Eldorado Railroad Company. I 
was made a director of said company in the spring of 1877. There 
was sone grading done in the spring of the vear of 1877 in this county. 
There was no work done in grading or track-laying on the Belle- 
ville & Eldorado railroad prior to January, 1877. Ifthere was any- 
thing done in reference to constructing said railroad prior to said 
date it was surveying and obtaining the right of way within Frank- 
lin county. The first four miles of said railroad in the county was 
completed in the fall of 1877, from the east line of the county to 
Thompsonville, in Franklin county. The road was completed to 
Benton, ten miles west of Thompsonville, in the fall of 1878 (by the 
first day of September, 1878). Benton is the county-seat of Frank- 
lin county. The road was completed through the county about the 
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Ist day of November, 1879. All the foregoing statements 
232 «are made from memory without any reference to any meino- 

‘andas. ‘There was no part of said railroad completed within 
Franklin county prior to January, 1877. 


(The defendants, represented by Samuel P. Wheeler and Cook «& 
Dodge, object — all the evidence in the foregoing deposition as to 
the time when said railroad was built or completed, because any 
evidence of that nature is immaterial and irrelevant as against the 
bona fide holders of the bonds in controversy.) 

W. R. WARD. 


Cross-examination waived. 


Subseribed and sworn to before me this 6th day of June, A. D. 
1882. 
JOHN MULKEY, 


Master in Chancery. 


STATE OF ILLINOIs, \ SS 
Franklin County, j ~ 


I, John Mulkey, master in chancer- within and for said county 
and State, do hereby certify that the foregoing depositions were 
taken before me on the 6th day of June, 18S2,and that all the inter- 
rogatories and answers were read to the witnesses by me after they 
were writien down before they signed and were sworn to the same. 

Given under my hand, at my oflice, in Benton, in said county, this 


6th dav of June, A. D. 1882. 
JOHN MULKEY, 


Master in Chancery. 


And because the evidence and exceptions do not appear of record 
the court has caused ihe same to be hereby signed and sealed this 
20th day of April, A. D. 1891, as of the day of rendering the above- 


mentioned judgment. 
W. Q. GRESTTAM, Judge. 


(Indorsed :) Filed April 20, 1891. James T. Jones, clerk. 


233 Uwnitrep States or AMERICA, : 
Southern District of Illinois, |’ 


I, James T. Jones, clerk of the circuit court of the United States 
in and for the southern district of Illinois, do hereby certify that the 
foregoing is a true and complete copy of all the papers filed and pro- 
ceedings therein had in a certain suit, wherein The German Savings 
Bank of Davenport, Iowa, is plaintiff and The County of Franklin 
is defendant, as truly and completely as the same appear of file and 
record in my office. 
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In witness whereof I have hereunto set 
The Seal of the Cireuit my hand and seal of said court, at Spring- 
Court of the United field, in said district, this nineteenth day 
StatesfortheSouth’n of June, in the year of our Lord one thou- 
Dist. I. sand eight hundred and ninety-one, and 
of our Independence the one hundred and 

fifteenth vear. 

JAMES T. JONES, Clerk. 


23-4 Supreme Court of the United States. 
Tue UNItTep STATES OF AMERICA, 88: 


To the German Savings Bank of Davenport, Iowa, Greeting : 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States, at Washington, on the eight- 
eenth day of July next, pursuant to a writ of error filed in the clerk’s 
office of the circuit court of the United States for the southern dis- 
trict of Illinois, wherein The County of Franklin, in the State of 
Illinois, is plaintiff in error and you are defendant in error, to 
show cause, if any there be, why the judgment in the said writ of 
error mentioned should not be corrected and speedy justice should 
not be done to the parties aforesaid in that behalf. 

Witness the Hon. William J. Allen, district judge of the United 
States for the southern district of Illinois, at Springfield, in said 
district, this nineteenth day of June,in the year of our Lord eighteen 
hundred and ninety-one, & of our [Independence the 115th year. 

WILLIAM J. ALLEN, 
U. S. District Judge. 


Service of this citation accepted this 20th day of June, 189i. 
SAMUEL ?. WHEELER, 
Att’y for the German Savings Bank of Davenport, Iowa. 


Endorsed on cover: 8. Illinois C.C.U.8S. No.1234. The County 
of Franklin, in the State of [linois, plaintiff in error, vs. The Ger- 
man Savings Bank of Davenport, lowa. Filed June 29, 1891. 
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THE COUNTY OF FRANKLIN, IN 
o . THE STATE OF ILLINOIS, 
Plaintiff in error. 


VS. 
THE GERMAN SAVINGS BANK, 
OF DAVENPORT, IOWA, 


In Error to the Circuit Court of the United States 
for the Southern District of {hnols. | 


ah Statement of the Case, Brief, and Argument far Plaintiff in Error. 


| DANIEL M. BROWNING, 
| WILLIAM'S. CANTRELL, 


Attorneys for Plaintiff in Error 


Supreme Seurt ef the Wnited States 


OCTOBER TERM, M.D. 71897. 
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THE COUNTY OF FRANKLIN, IN 
THE STATE OF ILLINOIS, 
Plaintiff in error. 


Vs, 
THE GERMAN SAVINGS BANK, 
OF DAVENPORT, IOWA, 


IN Berar to the Gircuit Court of the United States 


for the douthern District of Wiinois. 


Statement of the Case, Brief. and Argument for Plaintiff in Error. 


STATEMENT OF THE CASE. 


This is a suit in Assumpsit brought by the German 
Savings Bank of Davenport, lowa, against the Plaintiff in 
error, at the January Term A. D. 1890, of the Circuit 
Court of the United States, forthe Southern District ot 


[llinois. 
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The Declaration alleges that **The County of Frank- 
lin on the 10th day of November A. D 1877, the said 
defendant being thereunto du/y authorized by an affirma- 
tive vote of the /egal voters of said county as required by 
law, 2ad prior to the second day of July A. D. 1870, 
issued certain bonds to the Belleville and Eldorado Kail- 
road Company in’ payment of its subscription to the 
capital stock of said compar.y, viz; its series of bonds (100) 
one hundred in) number, of the denomination of one 
thousand dollars each. numbered from 1 to 100 inclusive, 
reciting the numbers of the bonds and also the coupons 
detached from said bonds upon which a_ recovery is 


sought.”’ 


Also averring that the plaintiff became and was the 
owner of 20 of said bonds with coupons attached giving 
the numbers and description of said bonds aud coupons, 
and that said bonds were on the first day of December A. 
D. !877 duly registered in the office of the Auditor of 
Public Accounts in the State of Illinois, ete., and that the 
coupons sued upon are past due, and unpaid after demand 


having been made. 


(For Declaration see Transcript of Record beginning 


on page 3.) 


' 
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To this declaration a plea ‘of fon-as-umpsit and a 
replication thereto were fled. A jury) was waived and 
suid cause was tried by the court, and judgment rendered 
on iie bth day of February A.D. 1801, in favor of the 
German Savings Bank tor the sum of $5120,00) damages 
and costs of suit. In and by which said judgment it was 
provide d that a writ of error shouid Operate as ad superse- 
deas without bond and that said) cause should be submit- 
ted to the Oetober Term A. D. 1IS9L of the Supreme Court 
of the United States, under the 20th rule of said court, to 
the rendition of which judgment the Plaintiff in error 


then and there excepted, and prosecute this writ ef error. 


The bonds with the coupons attached were issued on 
the 13th day of November A. D. 1877, and) purported to 
be issued in pursuance of a vote of the people of said 
Franklin County had on the 11th day of September <A. 
[). 1869. (For copy of bond see Transeript of Record 


page 120.) 


On the 24th day of July A. D. 1:69) the County 
Court of said Franklin County ordered an election to be 
held on the 11th day of September A. D. 1869, ‘‘Wheth- 
er or not the County of Franklin shall subseribe the sum 


of $200,000.00 to the capital stock of the Belleville and 


[ 5 | 
Eldorado Railroad Company. Said bonds to be issued 
upon the following condi:ions and not until they are 


complied with.”’ 


One of the conditions being “that said vailrcad shall 
be commenced within »ine months from the date of said 
election and completed thiough the county by the \st day 
of Juue A. D. 1872.”’ 


(For this order see Transcript of Record page 125 ) 


On the 6th day of November A. D, 1869 the county 
court of said county made an order reciting, ‘That at the 
election held on the 11th day of September A. D 1869, a 
majority of the legal votes were cast in favor of subserib- 
ing the stock to said railroad company, and providing “It 
is further ordered and considered by the court that said 
bonds are to be issued upon the following conditions, and 
never until they are complied with. That is to say that 
said railroad shall be commenced in the county of Frank- 
lin within9 months from the date of said election and 
completed through said Franklin County by the Ist day 


of June A. D. 1872”’ and prescribing other conditions. 
(For this order see Transcript of Record page 124.) 


On February 6th A. D. 1871 the county court of said 


1 6 J 
county madean order reciting the fact “That the time had 
expired for commencing said railroad and providing that 
suid vattroad shall be commeneed in said county on or 
before the Pst day of January ALD. S72 and completed 
through the county bythe lst dav of January ALD. 
IST 4. 

(See Pranscript of Record pete 12>.) 

On Mareh Oth IS71 said county court made an order 
that the sailroad be commenced within one year from date 


and completed within 3 vers. 


On June Sth AOD. S72 the Board of Supervisors of 
said county refused to passa resolution pledging the coun- 
ty to aid in the construction of said railroad ete. 


(See Transcript of Record page 129.) 


On the 5th day of December A.D. 1876 the Board of 
Supervisors of said county passed a resolution reciting that 
there ad been submitted to them a proposition to renew 
the county subscription to said railroad eompany but no 
ation was taken on said proposition, 

On December 13th A.D. 1876 the Board of Supervis- 
ors of said county made an order to subseribe $150,000.00 


{> the capital stock of said) railroad company S75.000) 
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Kach uncer **An act to authorize cities and counties to 
subseribe stock to railroads approved Nov. 6 A. D. 1849,”’ 
and **An act to incorporate the Belleville and Eldorado 
Railroad Compavy.”’ Approved February 22nd A, 1). 
861, and again changing the terms and conditions of the 


subseriptions. 
(See Transcript of Record page 150.) 


There is no evidence showing, nor is it claimed tliat 
up to this date December 13th A. D. 1876,any subscription 
by the county had been madeon the books of the railroad 
company or that the railroad) company had in any way 
accepted such subscription or the terms and conditions 


thereof. 


On November 12th A. D. 1877 said Board of Super- 
Visors made another order amending its former order and 
subseribing $100,000 to said railroad company under the 
act of February 22nd A. D. 1861 and =$50.000 under the 
act of Nov. 6th A.D, 1849. 


(See Transcript of Record page 35. 
pag | 


The foregoing are all the orders of the county court 
or Board of Supervisors of said county, relating to the 


subseribing to the capital stock of said railroad company 


P Se ele = 


> 
‘ 
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up to November 12th A.D. IS877. Several orders were 
afterwards made by them extending the time and preserib- 


ine conditions, ete.’ 


The evidence shows thet said railroad was uot com- 
menced in said county prior to January A, D, 1877, and 
that it was not completed through the county undl about 


November Ist A. D. 187%. 


(See deposition of W. R. Ward in Transcript of Ree- 


ord page 158 ) 


Upon the trial of this cause in the circuit court of the 
United States the German Savings Bank after presenting 
the bonds and coupons declared upon in the declaration 
introdueed in evidence, a decree rendered in said cireuit 
court together with the pleadings in said cause, and the 
evidence heard upon the trial of said cause, whieh is sum- 


marised as follows; 


The bill was originally filed by tho county of Frank- 
lin in the cireuit court of Franklin County Illinois on the 
4th day of August A, D. 1880, against the Belleville and 
Eldorado Railroad Company the clerk and collector of 
said county, the Auditor of Publie Accounts of the 


State of Illinois. the State Treasurer andthe unknown 


po | 


holders oft the bonds issued ly sic iranklin county 11) 
aid ofsaid railroad company. The oill alleged the issuing 
hy the COUDLY of S150.0000 of its bonds dated November 
Ioc.. A. Do IST7 to the Bellevilie and Eldorado Railroad 
Company and iso set out thre proposition pon which 
said bonds were pretended to be voted, and the orders of 
the county court and Board of Supervisors made im rela- 
tion thereto, and the time said railroad was built, and con- 
cluded with the prayer that a writ of injunction tssue 
restraining and enjoining the State Auditor, and his 
successors In office from estimating the rate per cent or 
the valuation of property with’n the said Franklin Coun- 
tv. requisit to meet or satisfy) the amount of interest due 
or to become due on said bonds, and that the various 
officers, bye restramed from dome’ What would he Hecessary 
to colleet said taxes, and that the owners and unknown 
holders of said bonds hye enjporned from suing the county 
oiany coupons of said bonds and that the payment of 
said coupons be enjoined and that upon a final hearing of 
sald cause, a decree be entered declaring said election, and 


the bonds and coupons to be illegal and void 
(See Transcript of Record pare ‘) ) 


Service by publication was made on the unknown 
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holders of said bonds, and on the 27th day of October A. 
D. 1880 decree was taken by default. At the October Term 
A.D. 1881, of the Franklin County Cireuit Court the 
German Savings Bank filed its answer to said Bill in 
Chancery alleging that it was the owner of certain bonds 
and coupons in said series of bonds which said bonds and 
coupons it had purchased without notice of any defects or 
defences thereto, and asking that said Complainants bill 
be dismissed for want of equity, and that the injunction 
heretofore granted may be dissolved so far asthe same 
may be applicable, to the bonds and coupons held by this 


defendant. 
(See Transcri}:t of Record page 75.) 


To which answer the county of Franklin filed a repli- 
cation. At the said October Term A, D. 1881 of said court 
upon petition filed by the German Sayings Bank said cause 
was removed to the circuit court of the United States for 
the Southern District of Illinois, other bond holders filed 
answers and cross bills, and said cause was submitted to 
said court and a decree rendered on the 3rd day of July A, 
D. 1883. 


In said decree as to the bonds issued under the act oi 


November 6th 1849 injunction was made perpetual, and 
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as to the bonds giving the numbers of the bonds held by the 
German Savings Bank, and by other parties appearing in 
the cause issued under the charter of said Belleville and 
Eldorade Reailrond Company approved February 22nd A. 
W. 1861. the court dotn decree in favor of said defendants, 
the said several respective holders thereof, and that the 
said several bonds and the coupons thereof, are valid and 
legal obligations against the county of Franklin, and as to 
last mentioned series of bonds and coupons thereunto at- 
tached, as held as aforesaid the court doth decree that the 
injunction issued on this cause be dissolyed, and com- 


plainants bill be dismissed for want of equity.”’ 
(For this decree see transeript of Record Page 113). 


This dismissal of Complainant’s bill, applied to the 
20 bonds held by the German Savings Bank and the 17 
bonds held by other parties, who were represented in said 
‘ause, of the series of 100 bonds issued under the charter, 


approved February 22, A. D. 1861. 
SPECIFICATION OF ERRORS. 


There is manifest error ir the record and _ proceedings 


of the court below in this : 


r 12 | 


FIRST. 
That the court under the evidence presented, foand 
the issues for the German Savings Bank and rendered 


jul coon! against the Plaintiff tn error. 


SECOND, 

That the court held that the decree dismissing Com- 
plainant’s bill for want of equity, was conclusive evidence 
of the validity of the bonds, notwithstanding the record in 
said cause presented, showed that the bonds were issued 


without authority of law. 


BRIEF OF AUTHORITIES. 

As to the right of the people at the time this election 
was held, in voting upon the question whether subserip- 
tions should be made to Railroad Companies, to prescribe 
conditions under which the bonds might be issued. See- 


tion 17, chapter 113. 


RAILROAD AND IMPROVEMENT AID BONDS. 
Hurd’s Statute of Illinois, on page 829, adopted April 
16. 1869, in session laws, section 7, reads as follows: 
‘Road Constructed. Election. Comp/iance.—And 
it shall not be lawful to register any bonds, under the por- 
visions of this act, or to receive any of the bonefits or ad- 


vantages to be derived from this act, until after the rail- 
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road in aid of the construction of which the debt was in- 
eurred, shall have heen completed near to, or in such 
county, township, city or town, and ears shall have run 
thescou; and none of the benefits, advantages or provis- 
ions of this act shall apply to any debt, unless the sub- 
scription or donation creating such debt was first submit- 
ted to an election of the legal voters of said county, town- 
ship. city or town under the provisions of the laws ot this 
state, anda majority of the legal voters living in said 
county, township, city or town were in favor of such aid 
subscription or donation; and any county, township city 
or town shall have the right, upon making any subscrip- 
tion or donation to any railroad company, to prescribe the 
condition upon which sach bonds, subscriptions or dona- 
tions shall be made, and such bonds, subscriptions or do- 
nations shall not be valid and binding until such condi- 


tions precedent, shall have been complied with, ect ”’ 


Provisions’ of the constitution of tye State of Illinois, 
which took effect July 2nd, 1870; 


‘‘No county, city, town, township or other munici- 
pality shall ever become subscribers to the capital stock 
of any railroad or private corporation, or make donation 


to or loan its credit, in aid of such corporation. Provided 
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however, that the adoption of this article shall not be con- 
strued as affecting the right of any such subscriptions 
When the same have been authorized under existing lawe 
by a vote of the people of such municipality, prior to such 


? 


adoption.’ 


Bonds issued since the adoption of the constitution of 
[ilinois, July 2nd, 1870, are prima faete invalid, and th 
burden of proof rests upon the plaintiff to show aftirma- 
tively that they were authorized by a vote of the people 


prior to that time, 


Jackson County vs. Brush et al. 77 TIL, page 59. 
The People vs. Jackson County 92 Ill , page 441. 


The People vs. Town of Bishop, 111 Tl., page 124. 


Town of Prairie vs. Loyd 97 Tl, page 17%. 
Eddy vs. The People 127 Ill., page 428, 


om 


McClure vs. Township of Oxtord 4th Otto, page 432 
Buchanan vs. Litchfield 12th Otto page 272 
Bonds issued after the time fixed by the vote expire-. 


and after the adoption of the constitution of 18790, are 


void even in the hands of innocent purchasers, County 
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authorities cannot extend the time, or change the condi- 


tious of the vote. 


The German Savings Bank of Davenport, lowa vs. 
The County of Franklin, Ill, 123 U.S. Supreme 
Court Report, page 526. 


Richeson vs. The People, 115th IIl., page 450. 
f = 

Eagle vs. Kohn. 83th [ll., page 292. 

Eddy vs. The People. 127th Ill., page 428. 


When a decree has been rendered that is not self-ex- 
ecuring and the beneficiary thereof again goes into court 
for a completed remedy, the latter court will not enforce 


the decree if it appears erroneous. 


Wadhams vs. Gay. 73rd Iil., page 415. 
Story’s Equity Pleadings, sections 429, 430, 451 and 
note A, ibid, section 641. 


Where the payments of judgments rendered upon 
municipal bonds issued to a railroad company was sought 
to be enforced by a petition for amandamus and it appear- 
ed that the bonds upon which the judgments were ren- 
dered were issued without authority oflaw the petition 


was denied. 


eel 


i 
| 
\ 
' 


of Brownsville, Tenn., 


upon the question of whet! 
to the Belleville and Elder 


by virtue of which these 
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The commissioners of the taxing district 
- LIITnmgy* —— ‘ * 
ys. John Feagte 129 U.S. Supreme 


of the City 


Court report pase 495. 


ARGUMENT. 


held in the County of Franklin 


The only election 
, should be made 


er subseriptios 
ado Railroad Company. and 
bonds were pretended to be issu- 


ed. was held on the 11th day of September A. 1), 1869, 


and under the act of April 16th 
we county had the 
eonditions Upon which 


1869. heretotore cited, 


which provides that tl right in voting 
for subseription, to prescribe the 
the subseription should be made, and chat such subserip- 
tion should not be valid and binding until such conditions 


were complied with. 

And in the order for the election, the question sub- 
mitted was whether stock should be subserived ‘upon the 
il they were complied 
«That said railroad 


y of F ranklin with- 


following conditions and not unt 


with.’’ One of the conditions being. 


shall be commenced within the Count 
from the date of said election, 
st day of June 1872." 


in nine months and com- 


pleted through the county by the 1 


And after the election was held and the county court 


pciediiienes eee . 
En om — 


met to determine and record the result, the order of said 
court shows the conditions prescribed by the voters, and 
that said bonds were not to be issued uirtil they were com- 


plier! with. 


We therefore insist, that these bonds issued in 1877, 
more than five years after the time for the completion of 
said railroad had expired, and the said railroad not having 
been commenced until the vear 1877, are absolutely 


void. 


The statute in force at the time these bonds were 1is- 
sued, as well as the constitutional provision, and the con- 
struction placed upon them by the Supreme Court of IIli- 
nois in Town of Eagle vs. Kohn 84 Illinois page 292, 
accompanied the bonds into the hands of the purchasers 
thereof, and the German Savings Bank cannot avoid the 


full knowledge of them thet the law imputes. 


In the case of Richeson vs. The People 115 Illinois on 
page 450, decided in January 1886, these bonds were held 
void, for the reasons suggested in this argument. After 
the decision of the Chancery ease, heretofore referred to, 
the State Auditor and County Officials proceeded to ex- 
tend taxes against the property of the people of the county 


to pay the interest claimed to be due upon these bonds, 
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and- upon application to the county court for judgments 
against lands, Mr. Richeson, a citizen of the county, resist- 
ec the application for judgment against his real estate. 
Judgment was rendered against his lands and he appealed 
from the judgment of the county court to the Supreme 
eourt, Whore the judgment of the county court was re- 


versed, and the entire issue of the bonds was held void. 


In the case of the German Savings Bank vs. Frank- 
lin County, 1228 U.S. 526, decided December 10th, ISss. 
the series of bonds issued by the county of Franklin un- 
der the aet of November 6th, 1849, at the same time and 
upon the same conditions that the bonds in’ controversy 
were issued, was passed upon, and all of the laws and de- 
cisions fully reviewed and considered, including the Rich- 
eson case, Supra. which was approved and the bonds de- 


clared void, even in the hands of innocent purchasers. 


The oonds, therefore, having been ‘ssued without au- 
thority of law and being void, we come to the question 


of the effect of the chancery case heretofore referred to. 


The Auditor was proceeding to have taxes extended 
and collected for the payment of coupons upon these 
bonds as_ they became due, hence the necessity of the 


chancery proceeding for an injunction. 


Bus 


The German Savings Bank filed no cross bill in that 
case asking for aflirmative relief, and in’ the answer prays 
that theeomplainant s bill be dismissed for want of equity 
and the injunction dissolve] So that we insist that the 
words * That the said several Sords an COUDO US thereot 
are valid, ete’ written in’ the deeree dismissing com- 
plainant’s bill for want of equity, can give no additional 


effect to the order dismissing the bill. 


The plaintiff below in the trial of the case now sub- 
mitted, presented its bonds and coupons, showing that 
they were issued after the adoption of the constitution of 
1870, and prima facie invalid. And to prove the alle- 
eation in its declaration, that said bonds were “‘dualy au- 
thorized to be issued by an affirmative vote as required 
by law prior to the adoption of the constitution,”  intro- 
duces the records of the proceediig in the chaneerv case, in- 
eluding the bill and exhibits showing the terms preseribed 
by the vote upon which the bonds might be issued, the va- 
rious orders of the county court and board of Supervisors. 
reciting thet the building of the railroad had not been 
commenced, and extending the time when the work of 
building it should commence aad when it should be com- 


pleted, and insist that the decree dismissing complainant's 


s Y 
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bill must be accepted by the court as conclusive evidence 
of the validity of the bonds, although the evidence pre- 
sented by them and to which the attention of the court is 
invited, conclusively esiablishcs the feet that the bonds 


were vold and the decree erroneous. 


See the case of Wadhiames vs. Gav, Tord Tb. 415, 

A Uill was filed) for the purpose ol Getei Meine the 
several interests and titles of heirs in real estate and te 
make partition thereof, a deeree was rendered, declaring 
the title and interest of the respective heirs, and making 


partition among them, ance the case went off the docket. 


Afterwards a bill was filed) by some of the parties in 
interest asking that an order be made that deeds be ex- 
ecuted according to the respective interests of the parties, 
us decreed by the court. A decree was so rendered, 
and upon appeal to the Supreme court, the decree Was re- 
versed, because the court rendering the first decree had er- 
roneously construed a wiil devising the real estate, and 
therefore the decree should not be enforced, The court 
holds: ‘That we are not bound to aid in enforcing an erro- 
neous decree. Itis so far as it has effect in reality a 


wrongful divestiture of property. There is no ground in 


p21 


moral right, equily and consecence to call upon a court 
of equity to interpose sud asssist In carrying it into execu- 
tion.’ 

Theon'y croundis that it stands a decree, a fechni- 
cal right, and the true nature) of the application is to en- 


force a technical estoppel. 
Of such estoppel Lord Coke said ‘*Thev are odious.’’ 


The one in question is eminently of the kind alluded 


to in Jeten vs Hewitt 22nd Tloward on page 544. 


TT} : Ps 3° . ‘¢ . 4} 4 } . ; . } - le 
BIG ve: “a pUCICA LA rene is wWhitit cEARG Walicid. ! OC 


and straight that which ts crooked.’ 


At the time these bends ovcte tssned the eonstitution 
prohibited » conoty from Conetiny to,or loaning its erodit 
in favor of railroad companies except where it was xuthoriz- 
ed to do so by a voteofthe people nrior to itis adoption under 
existing laws, und there being no such authority here the 
bonds stand upon the sane footing as forged ‘nstruments, 
and the cousiv offieers couid net by indirection or by 
laches create ar indebtedness suninst the peaple of the 


a 7 ~ — z ; ey a 
county te butia a 19)! cad 


: . ° . P 4 %. ¢* 
din the Case O1 Brownsvine Vs. LOaAy Ue 12% fs. << eon 


preme Couri Repert, page 405. This was a writ ot error 


- 
=’ 


ee 


to the Cireuit Court for the western district of Tennessee 
bringing into review the judgment of that court, awarding 
A peremptory writ of mandamus against plaintiffs in error 


t» levy and colleet taxes to satisfy judgments. 


Chiet Justice Fuller in delivering the opinion of the 
court says: 


‘* Petitioner in effect asked the vourt to order th 
levy of «tax ti pry the coupons and relied on the judg- 
ments principally as creating an estoppel. upon « 
denial of the power to do so. Thus invited to look 
through the judgments to the alleged contracts on which 
they are fourded and finding them invalid for want of 
power, ust we nevertheless concede to the judgments 
fhoms2tres such effect by way of estoppel as to entitle the 
Plants ft ex-debito-justitia to awrit commanding the levy 
Of tars undera statute, which was not in existence when 
these bonds were issued, 


In the ease at barit appeared from the records, if not 
roe ‘a] ty atifia: hy. tha ! “aie 4 “es 1G “lous 
from the relator s }) tition, that tiie DONAS Were issued Unl- 
ler an abrogated statute and were vold because of a want 
of power, ete, 


When the relator ts bound to go behind his jude- 
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ments to obtain the remedy sought, the court cannot de- 
cline to take cognizance of the fact that the bonds are 
wholly void,res adjudicata may render straight that which 


is crooked ete. 


But where application is made to collect Judgments, 
by process not contained in themselves and requiring, to 
be sustained, reference to the alleged cause of action upon 
which they are founded, the aid of the court should not be 
granted, when apon the face of the record it appears 
not that mere error supervened in the rendition of such 
judgments but that they regh upon no cause of action what 
ever.’ 

Reversed. 

In the case at bar the German Sayings Bank, to prove 
the validity of the bonds in question, introduced in evi- 
dence the records inthe chancery case referred to includ- 
ing the Bill in Chancery, with exhibits, the orders of the 
county court and Board of Supervisors of said) county, 
showing the election and terms prescribed by the voters, 
also the order made Dec. 13, 1876, showing that the rail- 
road had not been commenced at that time, but giving 
thirty days from that date in which to commence the 


building thereof. 
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(see Transcript of Record beginning on page 28.) 


Also the answer on page 75 to Complainant’s Bill, 
admitting that the bonds were issued under these 
latter orders, extending the timefor the building of the 
road. And after presenting this evidence to the court 
-howing that the bonds were not merely issued without 
authority of law, but were prohibited by constitutional 
cnactment,they ask the court to close its eyes to these facts 
and sustain the judgment. We insist that this is not the 


province of courts and that this judgment should be re- 


ye rsed ° 


DANIEL M. BROWNING, 
WILLIAM 8S. CANTRELL, 


Attorneys for Plaintiffin Error. 
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THE COUNTY OF FRANKLIN, IN 
THE STATE OF ILLINOIS, 
Piaintill in’ Error. 
Vs, 
ThE GERMAN SAVINGS BANK, 
OF DAVENPORT, IOWA, 


In Error to the Circuit Court ot the United States for 
ihe Southern District of Liliwos 


Mryument in Reply for Plaintiff? in Error. 


We desire briefly to reply to) some of the arguments 


presented by the attorneys for the Defendant in error. 
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They do not question the position taken by us that 


the coupons sued upon, and tor which the judement in 
this case was rendered, were issued without authority of 
law and void even in the hands of innocent purchasers 

but to sustain the judgment they rely upon the proceed- 
ings had in a Chancery case in the Cireuit Court of the 
United States for the Southern District of Ilinois at the 
June Term, A. D. 1882, wherein’ Franklin County was 
complainant and the Belleville and Eldorado Railroad 
Company et al were defendants. In that proceeding: it 
appears that the Circuit Court dismissed complainant's 
bill as to the bonds involved in the present case. From 

the Brief and Argument for the defendant in Erior’ it 
might be inferred that this action of the court was passed 
upon and affirmed by this court in the caseof the German 

Savings Bank vs. The County of Franklin in 128 U.S. 


Supreme Court Report, page 526. 


This is incorrect as ‘vill be seen by referring to that 


decision and the attention of the Court is invited to it. 


The authorities cited in our former Brief sustain tire 
position we assume and no authorities have been presen- 
ted for the defendant in error in conftliet with the doctrings 


there announced 
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[t is not our purpose to rediscuss the cases heretofore 


cited, but in a succinct Manner to restate the questions 
involved in this suit. This is a suit in assumpsit upon 
coupons from bonds issued to the Belleville and Eldorado 
Railroad Company and purchased by defendant in error. 
The bonds were issued on the 10th day of November, A. 
D. 1877, more than seven years after the adoption of the 
Constitution which provided that ‘No County, City, 
Town, Township or other Municipality shall ever become 
subscribers to the capital stock of any railroad or private 
corporation, or make doration to or loan its credit in aid 
of such corporation, Provided, however that the adoption 
of this article shall not be construed as affecting the right 
of any such subscriptions, when the same have been 
suthorized under existing laws by a vote of the people of 


such municipality prior to such adoption.”’ 


Bonds so issued being prima facie invalid, and it 
devolving upon the defendant in error to prove that their 
issue was authorized uncer existing laws prior to the 
adoption of the Constitution, (see authorities cited on 
page 14 of our oviginal brief); the defendant in error in 
its declaration alleges that they were issued bv “The 


County of Franklin on the 10th day of November, A. D. 


-. ~< rs 
3 
<3 


| 5 | 
1877. the said defendant being thereunto duly authorized 
by an affirmative vote of the legal voters of said County 
as required by law, had prior to the second cav of July, 


A.D. 1870.” 


To this declaration a plea of non-assumpsit and a 
general replication thereto were filed, and to prove the 
allegations in the declaration, the defendant in error in- 
troduced in evidence the records of the proceedings in a 
chancery case, including the bill ofcomplaint, exhibits, the 
terms of the vote upon which the bonds purport te be 
issued, and the various orders of the County Court, and 
Board of Supervisors, and the time when the railroad was 
built, @c., and although this evidence presented by the 
defendant in error explicitly shows that these bonds were 
issued without any authority of law; but in direet Opposi- 
tion to the terms prescribed ta the vote, which terms by 
statute they were authorized to prescribe, (see statute 
cited in. original Brief on pages 12 and 15) and were pro- 
hibited by the constitution, Vel the counsel for the de- 
fendant in error claim that the evidence further showing 
that the complainant's bill) was dismissed for want. of 


equity, that they have proven the allegation that these 
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bonds were issued by authority of law and are legal and 


binding obligations against the county. 


The question at issue was were these bonds issued by 
authority of law, and the evidence presented by the de 
fendant in error, and to which the attention of the Court 
was invited, having shown that they were not, but) were 
absolutely void, that the Court should have so declared. 
There is no allegation in any of the pleadings in) this case 
invoking the doctrine of Estoppel or Res Adjudicata, but 
the evidence introduced by the defendant in error was for 
the purpose of proving what the law required it to prove, 
that the bonds were issued under existing laws. and were 
authorized by a vote of the people of the County prior to 
the adoption of the Constitution, and this evidence hav- 
Ing shown that they were not so issued, but were void: 


the Court should have found for the plaintiil in error. 


A party cannot present evidence to on (‘ourt, thus 
vouching for its being true, and then ask the Court to 
disregard such portions of it as he hay deem to be un- 


favorable tw hiim. 


Courts will examine the entire evidence, giving such 
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weight to each portion thereof as it may be entitled te. 
and decide the issues from the weight of the eviderce as 


the truth may appear. 


When an issue is formed the Court hears and deter- 


mines as the truth may appear. 


Mr. Herman in his work on Estoppel and Res Judi- 
cata, Section 17, says: ‘‘In the earlier history of the law, 
the doctrine of estoppels was more harshly and vigorously 
enforced ; in fact it was a species of legal tyranny, by 
means of which the intervention of an estoppel excluded 
the truth in many cases where justice and equity required 
its admission, and it often became a preposterous and an ab- 
surd defense. The Courts of modern times, however, modi- 
tied the doctrine, and the application of estoppels to con- 
sistency and in accordance with the law of common sense 
and justice, and Courts will be found to have been some- 
what astute to reconcile the harsh doctrines of the earlier 


law with the substantial truth and justice of the 
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There can be no estoppel when the truth appears in 
the same record This doetrine is sustained by the 
authorities cited in our former Brief, and also, in Bigelow 


on Estoppel under the heading. **No Estoppel if truth 


[ 8 | 


appears.” On pages 263 and 265. “Also in Herman on 


Estoppel and Res Judicata Sections 31 and 74. 


The defendant in error upon the evidence presented 
by it. having failed to establish the truth of its declaration, 


the judgment in this case should be reversed. 


DANIEL M. BROWNING, 
W. S. CANTRELL, 
Attorneys for Plaintiff in Error. 
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Supreme Court of the United States. 


OCTOBER TERM, 1891. 


No. 1234. 


THE COUNTY OF FRANKLIN, IN 
THE STATE OF ILLINOIS, 


Plaintiff in Error, 
US. 


THE GERMAN SAVINGS BANK, 
OF DAVENPORT, IOWA. 
Defendant in Error. 


In Error to the Circuit Court of the United States for 
the Southern District of Illinois. 


ee 


STATEMENT, BRIEF, AND ARGUMENT FOR DEFENDANT 
IN ERROR. 


The German Savings Bank, ef Davenport, lowa, a corpo 
ration existing under the laws of Iowa, commenced its action 
(in assumpsit) at the January term, 1890, of the circuit court 
of the United States for the southern district of Illinois. 
The declaration (pages 3 to 6 of transcript) shows that on 
the 10th day of November, 1877, “the county of Franklin, 


+ ol 


[2] 


“being thereunto duly authorized by an affirmative vote of 
“the legal voters of said county, as required by law, had, 
“prior to the 2d day of July, 1870, issued certain bonds to 
“the Belleville & Eldorado Railroad Company in payment 
“of its subscription to the capital stock of said Belleville 
“& Eldorado Railroad Company, on its series of bonds, one 
“ hundred in number, numbered from one to one hundred, 
“inclusive, for the sum of one thousand dollars ($1,000.00) 
“each, payable to said Belleville & Eldorado Railroad Com- 
“pany, or bearer, twenty vears after date, ete.” 


[t further states, in substance, that coupons were attached 
to said bonds for each semi-annual installment of interest 
as they should become due, the rate of interest being eight 
(8) per cent per annum, and each coupon being for the 
sum of forty dollars ($40.00) ; that the bank beeame the 
owner and bearer of certain bonds so issued, to-wit : Those 
numbered respectively eleven (11), twelve (12), fourteen 
(14), thirty (30), thirty-three (53), thirty-four (34), thirty- 
five (35), thirtv-nine (39), forty-seven (47), fifty-six (56), 
fiftv-seven (57), fifty-eight (58), fiftv-nine (59), sixty (60), 
sixty-two (62), sixty-three (65), sixty-six (66), seventy-seven 
(77), eightv-three (83), and eighty-five (85), together with 
the several interest coupons thereto attached ; and at the 
time of the commencement of the suit was. and still is, the 
owner and bearer of the one hundred and twenty-eight (128) 
interest coupons of the said bonds, overdue and payable at 
the commencement of the suit as particularly specified in 
the declaration. A copy of one of the coupons set out at 
the top of page 5 of the transcript is as follows: 


“STATE OF ILLINOIS. 
“The county of Franklin will pay to bearer, at the place 
“in the city of New York where the treasurer of the state 
“of Tlinois pavs the interest on the state debt, the sum of 
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“ forty dollars (#40.00), on the first day of July, A. D. 1886, 
“ being six month's interest on bond No. eleven (11) issued 
‘under act approved February 22d, A. D. 1861. 
“No. 11. “ EVAN FITZGERRALL, 
“ Clerk of Roard” 


. 
. 


The declaration further states the registration of the 
bonds in the office of the auditor of public accounts in 
the state of Hlinois, and makes all other averments neces- 
sary to entitle the bank to a judgment for five thousand one 
hundred and twenty dollars ($5,120.00) upon proof of thie 
averments in the declaration. To the declaration a plea 
of non-assumpsit and a replication thereto were filed, a 
jury was waived by written stipulation duly iiled (page 7 
transcript), and said cause was tried by the court (before 
the Hon. Walter Q. Gresham, Cireuit Judge), and judgment 
was rendered in favor of the bank for the sum of five thous- 
and one hundred and twenty dollars (#5,120.00) damages, 
and costs of suit. Said judgment provided that the writ of 
error should operate as a supersedeas without bond, and 
that the case should be submitted at the October term, 1891, 
of the supreme court of the United States, under the 
twentieth rule of said court. 


The bank introduced in evidence the record and decree 
in a certain proceeding in chancery in the cireuit court of 
the United States for the southern district of Illinois, 
wherein the county of Franklin was complainant, and the 
selleville & Eldorado Railroad Company, and numerous 
other parties, including the German Savings Bank, of 
Davenport, Lowa, were defendants. The bill in that case is 
set forth in the transeript at pages 9 to 27. That bill was 
originally filed by the county of Franklin in the cireuit 
court of Franklin county, Hlinois, on the 4th day of August, 
ISSO. It made defendants the Belleville & Eidorado Rail- 
roud Company. the clerk, sheriff, and collector of Franklin 


county, the auditor of public accounts of the state of Th- 
nois, the state treasurer of Illinois, several private indi- 
viduals, and the unknown holders of the bonds of Franklin 
county. The bill shows that the county had issued one 
hundred and fifty thousand dollars ($150,000.00) of its 
bonds, dated the 13th day of November, 1877, to the Belle- 
ville & Eldorado Railroad Company. One hundred thous- 
and dollars (#100,000.00) were subscribed and issued under 
an act of the general assembly of [linois, entitled “ An aet 
“to incorporate the Belleville & Eldorado Railroad Com- 
“pany,” approved February 22d, A. D. 1861, authorizing 
subscription to the capital stock of said railroad ; and fifty 
thousand dollars $50,000.00 were subseribed and. issued 
under an act of the general assembly, entitled “ An act to 
authorize cities and counties to subseribe stock to the rail- 
“road,” approved November 6th, 1849. 


The bill alleges that both classes of bonds were = sub- 
scribed and issued in pursuance of the vote of the people 
of the county at an election held on the 11th day of Sep- 
tember, 1869. The bill also alleges that the order of the 
county court (entered July 24th, 1869,) submitting the 
proposition to the voters to be voted on named certain con- 
ditions to be complied with before the bonds should) be 
issued. One of the conditions was that the railroad should 
be commenced in the county of Franklin within nine 
months from the date of the election, and completed 
through the county by the Ist day of June, IS72. On the 
6th dav of November, 1869, the county court made an 
order declaring that the majority of the voters at the clec- 
tion held September 11th, 1869, voted in’ favor of the 
proposition to subseribe two hundred thousand dollars 
(¥200,000.00) to the capital stoek of said railroad company ; 
and that court, by the same order, ordered a subseription 
of two hundred thousand dollars ($200,000.00) of the 
stock, viz.: One hundred thousand dollars ($100,000.00) 


|| 


under each one of the acts of the legislature already re- 


ferred to, and Incorporated In such order for subscription 
all the conditions contained in the order ter the election. 
Several orders were made by the county court, and subse- 
quently by the board of supervisors, extending the time of 
commencing and completing the railroad and reducing the 
amount of subseription ; all purported to be done in pur- 
suance of the election of September 11th, 186%. 


The bill further alleges that on the 12th of November, 
1877, the board of supervisors made an amended order 
(pages 15-18, transcript), whereby Franklin county sub- 
scribed one hundred thousand dollars ($100,000.00) to the 
capital stock of the railroad company under the aet of 
February 22d, 1861, and fiftv thousand dollars ($50,000.00) 
under the act of November 6th, 1849. and that in ae- 
cordance therewith the bonds in controversy were issued. 


The bill also alleges that the above orders submitting the 
question to the voters were never complied with, and par- 
ticularly that the railroad was not completed within the 
time provided. That all of the orders and resolutions of 
sald county court and the board of supervisers subscribing, 
or attempting to subseribe, stock to said railroad company 
are In conflict with the constitution of the state of Tlinots, 
and are void: that the subseription made on the 6th day 
of November, 1869, if lawfully made at all. exhausted all 
the powers of the county under the vote at said cleetion, 
and that all subsequent attempts to make other subserip- 
fons were utterly null and void: that) the state auditor 
has no right lw levy taxes for thie purpose of paving the 
interest or principal of said bonds, and that the state 
treasurer has no right to receive or pay out the said taxes, 
but that beth will do so unless restrained. That sections 
Po. 14. 15, and 16. to fund and provide ier paving railrosae 
debts of counties, approved April 16th. TSO. are uneonsti- 
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tutional, and contrary to publie policy, and void. The bill 
prays that a writ of injunction may issue restraining and 
enjoiming the state auditor and his successors in office from 
estimating or determining tle rate, per cent, or valuation 
of property within the said Franklin county requisite to 
meet and satisfy the amount of interest due, or to become 
due, on said bonds, and prays that the various officers be 
restrained from domg what would be necessary to collect 
said taxes. That the individual defendants and unknown 
holders of bonds be enjoined from suing the county on any 
of the coupons of said bonds, and that the payment of said 
coupons be enjoined, and that upon final hearing in said 
cause a deeree be entered that said election, held on the 
lith day of September, 1869, was illegal and void ; that 
the subscription made by the county court on the 6th day 
of November, 1869, to the capital stock of the said railroad 
company, and all subscriptions or amendments, modifica- 
tions, or alterations are void, and not binding upon said 
county ; that the so-called subscription of one hundred and 
fifty thousand dollars ($150,000.00) to said capital stock, 
made on the 13th day of December, 1876, and the attempt 
made by said county board on the 12th day of November, 
1877, to amend said subseription and contract for the com- 
pleting of said railroad, is unlawful and void; that said 
bonds. and each of them, be declared void: that all the 
coupons attached to said bonds be declared void, and the 
holders thereof required to surrender the same for destrue- 
tion, and that the injunction above prayed for be made per- 
petual and for general relief, 


A temporary writ of injunction was issued as praved. 
Service by publication was made on the unknown holders of 
bonds. On the 27th day of October, 1880, decree was taken 
by default. At the October term, 1S81, the German Sav- 
ings Bank, of Davenport, lowa, and others, appeared in the 
circuit court of Franklin county, Hlinois, had the deeree 
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opened, and removed the case to the cireuit court of the 
United States for the southern district of Hlinois. Before 
the German Savings Bank filed its petition and bond for 
removal, it filed its answer to the bill (pages 75-81, tran- 
script). Other bond-holders filed answers and cross-bills. 
and in the circuit court of the United States the ease was 
submitted thereon, and the proofs taken by all the parties. 
and upon the certain stipulation that each defendant is, and 
was at the commencement of the said suit, the bona fide 
holder of the bonds as set up and specified in the respec- 
tive answers ; that they purchased the same for value with- 
out any notice of defense. This stipulation ts printed at 
pages 96-97 of the transeript. 


The answer of the German Savings Bank (which was 
adopted by other defendants as far as applicable) put in 
Issue every material averment of the bill, end praved that 
as to the bonds and eoupons held by it, complainant's bill 
might be dismissed for want of equity, and that the injune- 
tion might be dissolved, ete. On the 3d day of July, 1885, 
a decree was entered declaring that all the bonds involved 
in the cause and purporting on their face to have been 
issued under the provisions of the railroad act of NovEMiER 
Orn, TS49, were issued without authority of law, and are 
therefore void, and ordering and deereeing as to such 
holders of said bonds, that the injunction theretofore issued 
be made perpetual. And the same decree provided that as 
to the specific honds designated ly their numbers, and 
among others the bonds belonging to the German Savings 
Bank, of Davenport, Lowa, “purporting on their face to be 
‘of the series issued under the charter of said Belleville & 
‘Eldorado Railroad Company, approved February 22d, 
‘AL D. TS61. the court doth deeree in favor of said de- 
‘fendants. the said several respective holders thereof, and 
‘that the said several bonds and. the coupons thereof are 


: valid and l, gal obligations aqainst thie county of Franklin . 


18 | 


“and as to said last named series of said bonds and coupons 
“thereunto attached as held as aforesaid, the court doth de- 
“eree that the Injunction Issued in this cause be dissolved, 
ei ania complainants all de dismissed for wand of equity.” 


(This decree at pages 115-114 of transeript.) 


The said German Savings Bank, in June, 1885, appealed 
from this decree, secking to reverse it so far as it adjudged 
that its nine bonds issued under the act of 1849 were void. 
The COUNEV of Franklin did not upper from the deeree es- 
tablishing the validity of the bonds issued under the act of 
1861.) This court atlirmed the decree of the circuit court, 
and the case is reported in 728 (. S., page 6.26. The man- 
date of the supreme court, introduced in evidenee, will be 
found at pages 118-120 of the printed transeript, and was 
filed in the circuit court on the 6th of August, 1889. After 
the German Savings Bank (plaintiff) had introduced the 


said record, decree, and mandate in the equity cause, it in- 
troduced in evidence the eighteen (18) bonds which had 
heen decreed, with the coupons thereof, to be valid) and 


legal obligations against the county of Franklin; and also 
introduced in evidence all the coupons of said bonds de- 
scribed in the declaration, and also two coupons cut from 
bonds numbered ecighty-three (83) and eighty-five (S45), 
Which bonds and coupons had also been adjudged by said 
deeree to be valid and legal obligations against the county 
of Franklin (pages 120-122, transeript). The defendant 
introduced no evidenee, but claimed that the evidence con- 
tained in the record in the cause in equity of the county of 
Franklin es) The Belleville & Eldorado Railroad Company, 
and others, introduced by the plaintiff, showed that the 
bonds and the coupons therefrom, upon which this action 
was brought, were invalid. The plaintiff contended that 
the validity of said bonds and coupons had been established 
in the said equity cause, and that the question was res adjudi- 
cata; and the court below so decided, 


=) 


BRIEF OF POINTS AND AUTHORITIES. 
FIRST. 


The decree which was entered in the circuit court of the 
United States for the southern district of Illinois, and 
affirmed by this court, wherein the county of Franklin, II- 
linois, was complainant, and the German Savings Bank of 
Davenport, lowa, was (with other parties) defendant, ex- 
pressly adjudicated the validity of the coupons (and the 
bonds from which thev are detached) involved in this action, 
and dismissed complainant’s bill for want of equity. 


Such adjudication is a bar or estoppel which prevents the 
county of Franklin’ from asserting in this action the 
invalidity of such coupons, or of the bonds from which 
thev are detached. 


Durand vy. Essex Company, 7 Wall., 107. 
Lyon v. Perrin Manfg. Co., 125 U.S., 698. 
Hopkins v. Lee, 6 Wheat., 109. 
Thompson v. Roberts, 24 Howard, 233. 
Cromirell v. County of Sae, 94 UL S., 55 
Wilson's Rrecutor v. Deen, 121 UL S., 52 
Bissell v. Spring Valley Township, 124 | 
Aurora City v. West, 7 Wall., 82. 
Lumber Company v. Buehtel, 101 U.S., 638. 
Laird vy. City of De Soto, 32 Fed. Rep. Hor. 


SECOND, 


The question of the validity of these bonds and coupons, 
independent of the effeet of the deeree presented in the 
argument for plaintiff in error, does not require discussion, 
because the decree is final and conelusive in favor of the 
defendant in error as to their validity. 
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The case of Wadhams vy. Gay, 75 Il., 415, cited in argu- 
ment for plaintiff in error, does not apply to the question 
here presented ; and Sections 429, 450, 451, and 641 of 
Story’s Equity Pleadings, cited in said argument, will be 
found to have no application to such a deeree as defendant 
in error relies upon. 


The case of Browusrille v. Loague, 129 UL S., 495 (also 
cited in said argument), pertains exclusively to the remedy 
by mandamus: the only remedy which defendant in error in 
that case had (as shown by lis petition), was given by the 
act under which the bonds purported to be issued, and that 
act had been repealed before the vote was taken in’ pur- 
suance of which the bonds were issued. 


The case only decides that the Judgments on the coupons 
did not create an estoppel to deny the power to levy a tax 
to pay the coupons under the peculiar facts of that case ; 
and the judginents previously rendered were not annulled 
or disregarded. But in the pleadings on which the jude- 
ments there were founded, the question of the capacity of 
the citv of Brownsville to contract the indebtedness was not 
put in issue, while in the cause in equity upon which the 
decree relied upon here was rendered, that issue was pre- 
sented and decided ; and the declaration in this ease avers 
the authority of the county to issue the bonds and coupons, 
and the record and deeree in the equity cause conclusively 
preve it. 


The case of Harshman vy. Nnox County, 122 UL S., 306, 
would be applicable here if the question as to the remedy 
upon the judgment should arise, but that question is not 
now before the court, and probably can never arise. 


No principle can be extracted from the case of Browns- 
ville vs. Loague which could justify a decision that the de- 
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cree here relied upon shall not haye full force as a former 
adjudication of the validity of these bonds, because the 
court in which this action at law was tried, upon the same 
evidence which was the foundation of the decree. might 
have reached a different result in the absence of such de- 


cree. 


ARGUMENT. 
FIRST. 


The sole question presented in this case is as to the effect 
of the decree rendered by the circuit court of the United 
States for the southern district of Illinois m= the equity 
cause referred to in the preceding statement, which decree 
was affirmed by this court. The bill in that proceeding sets 
up with great minuteness and detail all the acts and pro- 
ceedings which preceded the issuing of the bonds, recites 
the various laws under whieh the right to issue the bonds 
was Claimed, and asks the surrender and cancellation of the 
bonds upon the grounds that the various official acts of the 
board of supervisors were unauthorized and void, and that 
certain legislation was unconstitutional. Every point which 
might possibly liave been set up as a defense by the county 
in an action at law upon the bonds and coupons was urged 
in the bill in equity as a ground for cancelling the bonds 
amd perpetually enjoining the holders thereof from com- 
mencing action thereon. The entire question of the validity 
of the bonds was presented and tried upon the merits im 
the equity cause referred to, and a final decree was entered 
in that cause, not only dismissing the complainant’s bill 
for want of equity so far as the bonds now in controversy 
are concerned, but expressly finding, as to the particular 
bonds and the coupons thereto attached, upon which 
coupons this suit is brought, in favor of the defendants in 
that action in the following words: “And asto * * #* 
* bonds Nos. eleven (11), twelve (12), fourteen (14), thirty 
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“ (30), thirty-three (33), thirty-four (54), thirty-five (35), 
“thirtv-nine (39), forty-seven (47), fiftv-six (56), fiftv-seven 
“ (57), fiftv-eight (58), fifty-nine (59), sixty (60), sixty-two 
“ (62), sixty-three (63), sixty-six (66), and seventy-seven 
“ (77), belonging to the German Savings Bank of Davenport, 
“Towa, purporting on their face to be of the series issued 
“under the charter of said Belleville & Eldorado Railroad 
“Company, approved February 22d, A. D. 1861, the court 
“doth decree in favor of said defendants, that said several 
“respective holders thereof, and that the said several bonds 
“and the coupons thereof, are valid and legal obligations 
“against the county of Franklin; and as to said last-men- 
“ tioned series of said bonds, and coupons thereunto attached, 
as held as aforesaid, the court doth decree that the injune- 
“tion issued in this cause be dissolved, and complainant’s 


La 
o-~ 


“Dill be dismissed for want of equity.” (Pages 115 and 
114, transcript). 


The eighteen (18) bonds so expressly adjudged to be 
valid and legal obligations against the county of Franklin, 
as between that county and the German Savings Bank, are 
the eighteen identical bonds from which all the coupons 
now in suit were taken, excepting two (2) coupons cut from 
bonds numbered eighty-three (83) and eighty-five (85), and 
in the same decree these two bonds and the coupons there- 
from, then belonging to the People’s Savings Bank of 
Evansville, were adjudged to be valid and legal obligations 
against said county. 


Upon the issues presented and the relief asked in that 
cause a decree dismissing the bill for want of equity would 
have been sufficient to constitute a former adjudication as 
to the validity of the bonds and coupons. But in addition 
to so dismissing the bill, the decree expressly finds and ad- 
judicates that the said bonds and coupons thereof are valid 
and legal obligations against the county of Franklin. The 
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principle cannot be questioned that a judgment of a court 
of competent jurisdiction upon a question necessarily in- 
volved in a suit is conclusive in a subsequent suit between 
the same parties depending upon the same question ; and 
In respect to this quality of conelusive effect upon parties 
and privies, the decrees of courts of equity upon matters 
within their jurisdiction stand upon the same footing with 
judgments at law. The question is not what the court 
might have decided in a former action between the parties, 
but what the court did in fact decide as shown by the 
record. By the decree referred to the court did not simply 
dismiss the bill for want of equity, but it directly and posi- 
tively adjudicated the question as to the validity of all the 
bonds involved in that cause. The question of the validity 
was the question in the cause, and the court had jurisdic- 
tion to decide it. Two classes of bonds were involved in 
that decree, and the court expressly found and held that 
one Class of bonds was void and invalid, and made the in- 
junction against them perpetual, thus finally ending the 
controversy as to them. As to certain of the other class of 
bonds, being the same from some of which are taken the 
coupons how in controversy, the court expressly found and 
adjudged that they were valid and legal obligations, and 
such decree was equally final and conclusive as to the char- 
acter of those bonds. Even if it should be held that cech- 
nically the decree might have been erroneous in expressly 
holding that the bonds and coupons were * valid and legal 
obligations,” vet that would be an error which could be cor- 
rected only by a direct proceeding, and cannot now be com- 
plained of. Tlowever, the decree was not technically 
erroneous in expressly declaring that these bonds and 
coupons were valid and legal obligations against the county 
of Franklin, because the very question presented to the 
court was in regard to such validity, and the deeree prop- 
erly adjudicated such validity ly eXPPess words, as it had hy 
express words decreed the ‘aealidity of the other class of 
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bonds. The county of Franklin filed its bill in equity for 
the express purpose of determining the validity of those 
bonds. It might have waited until an action at law had 
been brought against it, and set up its defenses thereto. 
Such a course would have involved the county in a multi- 
plicity of suits, and it properly chose its remedy in a court 
of equity. It brought the various holders of the bonds 
into court as defendants in that cause, and alleged against 
them, as a basis for the affirmative relief by injuction and 
eancellation of the bonds, precisely the same matters which 
it might have shown as a defense to an action at law brought 
against it by the defendants on the bonds and coupons. 
Why should not an adjudication as to the validity of these 
bonds in a forum which the county had chosen be a solemn 
adjudication as binding upon all parties thereto as a judg- 
ment which might have been entered in an action at law ? 


The declaration in this case avers that “the county of 


“Franklin, being thereunto duly authorized by the affirma- 
“tive vote of the legal voters of said county, as required by 
“law had, prior to the second day of July, 1870, issued 
“certain bonds to the Belleville & Eldorado Railroad Com- 
“pany in payment for its subscription to the capital stock 
“of the said Belleville & Eldorado Railroad Company, on 
“its series of bonds, one hundred in number.” * * #* 
The declaration then describes the coupons attached to 
said bonds, and avers the ownership thereof by the plaintiff. 
These averments being put in issue by the defendant, the 
plaintiff was obliged to prove them, and it does so by intro- 
ducing in evidence the record, decree, and mandate in the 
‘cause inequity. That record contained all of the evidence 
upon which the court was authorized to render a decree 
finding the bonds and coupons to be valid or invalid, as the 
court might think the facts and the law required. The 
decree of the court adjudged the bonds and coupons to be 
valid, and the plaintiff in this action relies upon the decree 
SO hased upon that evidence ads oa final adjudication of the 
validity of the bonds. 
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The defendant (plaintiff in error) assumes this singular 
position, viz.: The plaintiff, in order to prove the former 
adjudication and show the identity of the questions In- 
volved, has introduced the record of all the evidence upon 
which that decree was rendered; and now the defendant 
claims that the evidence introduced in the proceeding in 
equity, and on which the decree was based, makes it appear 
that the decree should have been otherwise, and asks the 
court in this law action to ignore the decree formerly ren- 
dered by the court in equity upon such evidence, and render 
a judgment tn favor of the defendant upon precisely the 
same evidence. The result of the defendant's contention 
would be that in every case where former adjudication was 
pleaded, and the record should show the evidence upon 
which the judgment or decree was based, the court trving 
the second controversy between the parties would have the 
right to render a different judgment upon the same evi- 
dence. Such a doctrine would effectually dispose of the 


whole subject of former adjudieation. 


It seems hardly necessary to cite authorities in support of 
the position of the defendant tn error in this ease, but 
reference is made to some of the decisions of this court. 


In the case of Durand v. Essex Company, 7 Wail. 107, it 
was held that the decree dismissing the Inill in an equity 
suit in the cireuit court of the United States, which is ab- 
solute in its terms, unless made upon some ground which 
does not go to the merits, is a final determination of the 
controversy, and constitutes a bar to any further litigation 
of the same subject between the same parties. To the same 
effect, see Lyon v. Perrin Manufacturing Company, 195 U.S.. 
698. 


Hopkins v. Lee, 6 Wheat., 109, was an action of covenant 
brought by Lee against Hopkins to recover damages for not 
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conveying certain tracts of military lands which Hopkins 
had agreed to convey upon Lee reheving certain incum- 
brances upon the property. The declaration set forth the 
covenant and averred that Lee had completely removed the 
incumbrance. This was denied. Lee, in order to prove 
that the incumbrance was removed, offered in evidence the 
record in a proceeding in chancery on a bill tiled against 
him in the cireuit court by Hopkins. The opinion, after 
stating that the first question which the court has to con- 
sider is whether the proceedings in chancery were properly 
admitted in evidence in the court below, proceeds as fol- 
lows (pages 113 and 114): “ Hence averdict and judgment 
“of a court of record, or a decree in chancery, although 
“not binding on strangers, puts an end to all further con- 
“ troversy concerning the points thus decided between the 
-“narties to such suit. In this there is, and ought to be, no 


“ difference between a verdict and judgment in a court of 


“common law and a decree of a court of equity. They 
“both stand on the same footing, and may be offered in 
“evidence under the same limitations, and it would be 
“ difficult to assign a reason why it should be otherwise. 
c * * * Under this rule, the decree in this case was 
“proper evidence, if it decided, or professed to decide, the 
“same question which was made on the trial at law. For 
“to points which came only collaterally wider considera- 
“tion, or were only incidentally under cognizance, or could 
“only be inferred by arguing from the decree, it is admitted 
“that the rule does not apply. On a reference to the pro- 
“ceedings at law, and in chancery, in the case now before 
“us, the court is satisfied that the question which arose on 
“the trial of the action of covenant was precisely the same, 
“if not exclusively so (although that was not necessary), 
“as the one which had already been directly decided by the 


“court of chancery.” 


In the case of Thompson vy. Roberts, 24 How., 255, the 
court held that the general rule of law is that a judgment 
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of a court of law ora decree ina court of equity directly 
upon the same point, and between the same parties, is good 
as a plea im bar, and conclusive when given in evidence In 
a subsequent suit. Also, that the parties to the suit at law 
having been parties to the suit in equity, the subject-matter 
and defense being the same, it is not a sufficient objection 
to the introduction of the record in the equity suit that 
other persons were parties to the latter; and that no good 
reason can be given why the parties to the suit at law who 
litigated the same question should not be concluded by the 
decree because others having an interest In the question or 
subject-matter were admitted by the practice of a court of 
chancery to assist on both sides. 

Cromwell v. County of Sae, 94 U.LS., 351, is a leading 
case Which clearly defines the difference between the effeet 
of a judgment as a bar or estoppel against the prosecution 
of a second action upon the same claim or demand, and its 
effect as an estoppel in another action between the same 
parties upon a different elaim or cause of action. The 
action was on four bonds of Sac county, lowa, and four 
coupons for interest attached to them. ‘To defeat the action 
the defendant relied upon the estoppel of a judgment 
rendered in favor of the county in a prior action brought 
by one Samuel C. Smith upon certain earlier maturing 
coupons on the same bonds, accompanied with proof that 
the plaintiff, Cromwell, was at the time the owner of the 
coupons in that action, and that the action was prosecuted 


for lis sole use and benefit. 


Mr. Justice Field, delivering the opinion of the court, 
savs (pages 352-355): “In considering the operation of 
“this judgment, it should be borne in mind, as stated by 
“counsel, that there is a difference between the effect of a 
“judgment as a bar or estoppel against the prosecution of 
“a second action upon the same claim or demand, and its 
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effect as an estoppel in another action between the same 
parties upon a different claim or cause of action. In the 
former case the judgment, if rendered upon the merits, 
constitutes an absolute bar to a subsequent action. It is 
a finality as to the claim or demand in controversy, con- 
cluding parties and those in privity with them, not only 
as to every matter which was offered and received to sus- 
tain or defeat the claim or demand, but as to any other 
admissible matter which might have been offered for that 
purpose. Thus, for example, a judgment rendered upon 
a promissory note is conclusive as to the validity of the 
instrument and the amount due upon it, although it be 
subsequently alleged that perfect defences actually existed, 
of which no proof was offered, such as forgery, want of 
consideration, or payment. If such defences were not 
presented in the action and established by competent 


‘evidence, the subsequent allegation of their existence is 


of no legal consequence. The judgment is as conclusive, 
so far as future proceedings at law are concerned, as 
though the defences never existed. The language, there- 
fore, which is so often used, that a judgment estops not 
only as to every ground of recovery or defence actually 
presented in the action, but also as to every ground which 
might have been presented, is strictly accurate when ap- 
plied to the demand or claim in controversy. Such de- 
mand or claim having passed into judgment, cannot again 
be brought into litigation between the parties in proceed- 
ings at law upon any ground whatever. But where the 
second action between the same parties is upon a different 
claim or demand, the judgment in the prior action 
operates as an estoppel only as to those matters in Issue 
or points controverted upon the determination of which 
the finding or verdict was rendered. In all cases, there- 
fore, where it is sought to apply the estoppel of a judg- 
ment rendered upon one cause of action to matters arising 
in a suit upon a different cause of action, the inquiry must 
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“always be as to the point or question actually litigated and 
‘“<«determined in the original action, not what might have 
“been thus litigated and determined. Only upon such 
“matters is the judgment conclusive in another action.” 


Applying either of these tests to this case, the result sus- 
tains the judgment rendered in favor of the bank. We 
submit that the precise question determined by the decree 
in equity was as to the validity of the specific bonds and 
coupons in controversy in this action, and that the deerce 
rendered upon the merits establishing such validity is an 
absolute determination of the question of such validity in 
this action, and coneludes the defendant not onlv as to 
every matter which was offered and received to sustain the 
claim of the invalidity of the bonds, but as to any other 
admissible matter which might have been offered for that 
purpose. But if this second action between the same 
parties could possibly be heid to be upon a different claim 
or demand, yet the decree in the cause in equity certainly 
operates as an estoppel as to those matters In issue, or 
points controverted, upon the determination of which the 
decree was rendered. Every matter in issue, or point con- 
troverted, relative to the bonds and coupons now in con- 
troversv in the cause in equity was determined against 
Franklin county upon the merits, and no other point or 
issue is now presented by the county. Therefore, if the 
decree should be held to operate as an estoppel only as to 
the matters in issue, or points controverted, upon the de- 
termination of which the finding or decree was rendered, 
it is equally as effective as if it should be held to be a bar 
or estoppel against the defense set up in the second action 
upon the same claim or demand. 


The same decree which established the validity of the 
honds and coupons now in controversy pronounced void 
nine (9) bonds of one thousand ($1,000.00) each held by 
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the German Savings Bank against Franklin county, issued 
under the law of 1849. If the bank should now sue at law 
upon those bonds and coupons so adjudged to be invalid, 
‘an there be the slightest doubt that the county could plead 
the decree as a bar or estoppel against the prosecution of 
the action upon the ground that it was upon the same pre- 
cise Claim or demand which was involved in a former suit ? 
Clearly the bar would be perfect. It seems to be equally 
clear that the next clause of the decree, wherein “ the court 
“doth decree in favor of said defendants, the said several 
“respective holders thereof, and that the said several bonds 
“and the coupons thereof are valid and legal obligations 
‘against the county of Franklin; and as to said last-men- 
“tioned series of said bonds and coupons thereunto at- 
“tached, as held as aforesaid, the court doth decree that 


~~ 


“the injunction in this cause be dissolved and complainant’s 
“bill be dismissed for want of equity,” must have precisely 
the same legal effect as the adjudication in the previous 
clause declaring the bonds issued under the act of 1849 to 


be invalid. 


In the case of Wilson’s Executor v. Deen, 121 U.S., 525, 
it was held that a judgment rendered on the merits in an 
action in a court of record is a bar to a second suit between 
the same parties on the same cause of action; and when 
the second suit involves other matters as well as the matters 
in issue in a former action, the former Judgment operates 
as an estoppel as to those things which are in issue there 
and upon the determination of which the first verdict was 
rendered. The opinion in this case, also delivered by Mr. 
Justice Field, is valuable as showing the application of the 
doctrine in Cromwell vy. County of Sac, supra. 


In the case of Bissell vy. Spring Valley Township, 124 U.S., 
225, in which the opinion was also delivered by Mr. Justice 


ca 
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Field, is also valuable as showing the true application of 
the doctrine of Cromwell v. County of Sae; and, without 
commenting in detail upon the case, we invite the special 


uttention of the court to it. See also— 


Aurora City v. West, 7 Wail., 82. 
Lumber Company v. Buchtel, 101 U.S., 658. 


Mr. Justice Brewer, in the case of Laird v. City of De Noto, 
32 Fed. Rep., 652, comments upon the rule in Cromwell y. 
Sac County, and other decisions of this court, and on page 
654 savs: “But in any event, when the record of a case 
“shows that a question must necessarily have been decided 
“before the judgment which was rendered could have been 
“rendered, it is conclusive in all subsequent litigation upon 
“the fact that that question has been litigated and decided, 
“and the party may invoke that decision upon the prin- 


“ciple of res judicata.” 


SECOND. 


The attorneys for the plaintiff in error devote a consider- 
able part of their argument to the discussion of the question 
of the validity of these bonds and coupons, independent of 
the effect of the decree. It is substantially the same argu- 
ment which was made before the court which rendered the 
decree establishing the validity of the bonds, and the effect 
of such argument here is merely to show that the decree 
was erroneous. If there was error in the decree, it could 
have been corrected by appeal: but said appeal was not 
taken, and the decree is final and conclusive upon the ques- 
tion of the validity of these bonds and coupons, and we are 
not called upon to diseuss the question of their validity as 
an original proposition. The argument for the plaintiff in 
error upon the question of the effect of the deeree cites the 
ease of Wadhams v. Gay, -78 Tl, 415. There was an 
original bill to carry a former decree into execution. The 


former decree was in relation to the partition of an estate. 
On page 425 the court say: “ The decree in partition did 
“not proceed upon the Judgment of the court exercised as 
“to the rights of the parties, but it purported to be solely 
“upon the consent of Charles D. Flagler, contained in his 
“answer to the bill. If he in fact never gave any such 
“consent, nor ever intended to do so, but the contrary, then 
“the decree cannot be deemed fair and just.” Upon pages 
428 and 429 the court considered the effeet of this consent 
decree, and whether a court of equity should lend its aid in 
carrying it into execution or give relief which would be 
tantamount to that. The effect of a decree in partition is 
considered. On page 455 the court sav: “ We do not re- 
‘“oard that it militates with the doctrine of the conclusive 
“ effect of what is res adjudicata ; that where there is an in- 
“complete decree, and it is ineffective for want of the pro- 
“vision of any means for its execution, and an application 


‘ 


~~ 


is made to a court of equity to supply the imperfection so 
‘as to render the decree effective, that then it 1s admissible 
“to look at the real nature and character of the decree as 
“it may appear in the light of surrounding circumstances, 
“for the purpose of determining whether there is such an 
“equitable ground for action as will move a court of equity 
“to interpose. Equity will penetrate bevond the covering 
“of form and look at the substance of a transaction, and 
“ treat it as it really and in essence is, however it may seem.” 
Walker, C. J., and Craig, J., dissented. And in the opinion 
of the court, on page 431, it is stated that “there are, it is 
“admitted, authorities the other way on this subject.” 


Conceding that the case was rightly decided, it has no ap- 
plication to this case. The German Savings Bank is not 
applying to a court of equity to have a former decree carried 
into execution. The former decree, upon which the bank 
relies, was rendered in a cause where the question of the 
ralidity of the bonds now in controversy was fully litigated, 
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and they were declared to be valid and legal obligations 
against the county of Franklin, and the bill filed by the 
county to enjoin the collection of the bonds and to cancel 
them was dismissed for want of equity. The bank sues at 
law to recover a Judgment on the coupons so declared to be 
valid, and puts in evidence the decree and the entire record 
in the equity cause for the purpose of proving that the 
validity of its coupons has already been solemn!y adjudged 
in a litigated proceeding between itself and the county. 

Referring to Story’s Equity Pleadings, Sections 429, 40, 
431, and 641, cited in the argument for plaintiff in error, it 
will be found that they have no application to a decree such 
as the bank relies upon in this case. 


The argument for plaintiff in error also refers to the case 
of Brownsville v. Loague, 129 U.S., 495. In that case the 
bonds and coupons were issued under an act of the general 
assembly of the state of Tennessee, passed February 8th, 
1870. Judgments were obtained against the city of Browns- 
ville upon certain coupons, executions returned nulla bona, 
and proceedings instituted to compel by mandamus the levy 
and collection of a tax to satisfy the judgments. The law 
was abrogated by the taking effect. on the 5th of May, 1870, 
of the new state constitution : and this was before the bonds 
had been voted for or issued. The act of February Sth, 
1S70, was the only one authorizing the issue of the bonds, 
and at the same time authorizing the levy of the tax to pay 
the principal and interest. This court held in the case of 
Norton v. Brownsville, 129 U. S., 479, and aiso in case of 
Brownsville v. Loaqgue, that the act of February 8th, 1870, 
was abrogated by the constitution adopted May 5th, 1870. 
Therefore no authority existed, at the date the bonds were 
issued, to levy a tax. This was the issue presented by the 
relator, and decided the whole case, denving the remedy 
sought. As the power to issue the bonds was given by the 
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sume act authorizing the levy of the taxes, the provisions 
of which the relator had invoked, and the act having been 
abrogated, as already shown, it follows as a necessary 
corollary that the bonds themselves were issued without 
authority. Had the mandamus been asked to a judgment 
merely, it would have been a complete answer thereto that 
no power existed when the debt was contracted, or after, to 
levy a tax for such purpose. But the petition went further, 
and asked for the levy of a tax to pay the bonds themselves. 


The petition for mandamus alleged that ‘“ petitioner’s 
‘only remedy to enforce the collection of his judgments is that 
“awarded by the act authorizing the issue of the bonds from 
‘which the coupons were detached upon which said judgments 


a 


‘were obtained.” 


This court said (pages 502 and 505): “ Under the legis- 
lation between the Issue of the bonds in 1870 and this 
‘application in March, 1586, authority to levy taxes to pay 
‘debts of the character represented by these Judgments, 
‘when uncompromised, did not exist at the latter date, so 
‘that plaintiff was remitted in the assertion of a right to 
“that remedy to the time when the bonds were issued, and 
‘as the city had then no power to tax to pay them other 
‘than that derived from the uct of February Sth, 1870, the 
‘relator by his pleadings opened the facts which attended 
‘the judgments for the purpose of counting upon that act 


* 
* 


as furnishing the remedy which he sought. In this he in 
‘effect asked the court to order the levy of a tax to pay the 
‘coupons, and relied on the judgments principally as creat- 
“ing an estoppel upon a denial of the power to do so.” 


On page 505 the court said: “ The power invoked is not 
“the power to tax to pay judgments, but the power to tax to 
“pay bonds, considered as distinet and independent, and 
“therefore, when the relator is obliged to go behind his 
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“judgments as money judgments merely to obtain the remedy 
“nertaining to the bonds, the court cannot decline to take 
“cognizance of the fact that the bonds are utterly void, and 
“that no such remedy exists. 

“Les judicata may render straight that which is crooked, 


* 
a 


and black that which is white, facét ex curro rectum, ex albo 
“nigrum (Jeter v. Ilewitt, 22 How., 352, 364): but where 
‘application is made to collect Judgments by process net 
“eontained in themselves, and requiring, to be sustained, 
“reference to the alleged cause of action upon which they 


-~ 
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are founded, the aid of the court should not be granted 


° 
a 


when upon the face of the record it appears, not that 
mere error supervened ino the rendition of such judg- 
“ments, but that thev rest upon no cause of action what- 


o~ 
. 


“ever, 


This decision pertains exclusively to the remedy. The 
judgments previously rendered upon the coupons were not 
annulled. It was merely held that the judgments did not 
create an estoppel to deny the power to levy au tax to pay 
the coupons under the pecnlar facts of that case. 


No such question can arise in this case; and even if it 
were Involved, the statute under which these bonds were 
issued makes no provisions relative to the power to tax, and, 
under the statutes of Ilinois, the bank would have a remedy 
which the decision in Brownsville v. Loague could not affect. 
It would be found that the case of Tlarshian v. Knox County, 
122 U.S., 306, would be applicable to the situation when 
the bank shall seek its remedy upon its judgment, for in 
the pleadings in the equity eause and in this action the 
capacity of the county to contract the indebtedness was put 
In issue, and the decree and judgment would be conclusive. 

Without further comments Upon the case of Brownsville 
v. Loaque, it is sufficient to sav that no principle can be ex- 
tracted from it which would authorize a court to hold that 
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the decree in equity upon which the defendant in error re- 
lies shall not have full force as a former adjudication of the 
validity of these bonds, because the court in which this ae- 
tion at law was tried, upon precisely the same evidence as 
was the foundation of the decree in equity, might have 
reached a different result in the absence of such decree. 


Upon page 19 of argument for plaintiff in error it is sug- 
gested 'that “The German Savings Bank filed no cross-bill 
“in that (equity) case asking for affirmative relief, and in 
“the answer prays that the complainant’s bill be dismissed 
“for want of equity, and the injunction dissolved. So that we 
“insist that the words ‘That the said several bonds and 
“coupons thereof are valid,’ ete., written in the decree dis- 
“missing complainant’s bill for want of equity, can give no 
“additional effect to the order dismissing the bill.” 


That cause was not one in which a cross-bill could prop- 
erly have been filed. 


The issues presented by the bill filed by Franklin county 
related to the validity of certain bonds and coupons. The 
county alleged their invalidity ; the bank by its answer in 
the cause, on page 77, transcript, “denies all the allegations 
“as to the unconstitutionality of any of said acts, or as to 
“the invalidity of said bonds.” It was proper and neces- 
sary that the decree should settle that issue, and it did so by 
declaring that certain bonds and coupons thereof described 
in the bill (issued under act of 1849) “ were issued without 
“authority of law, and are therefore void ;” and as to the 
other class of bonds and coupons thereof, described in the 
bill (some of which coupons are the basis of this action) 
the decree declared them to be “ valid and legal obligations 
“against the county of Franklin.” 


That is, the decree in terms settled the precise issue which 
the parties by their pleadings had presented to the court, 
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and if it added nothing in legal contemplation as an 
adjudication to the effect of the clause of the decree dismiss- 
ing the bill for want of equity, it at least was an express 
declaration as to the meaning of that clause. 


We respectfully submit that the judgment below should 


be affirmed. 
E. E. COOK, 
SAMUEL P. WHEELER, 
Attorneys for Defendant in Error. 


